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TO THE 

KING. 

SIR, 

J presume to lay before Your Majefty the 
Hiftory of a Period, which, if the abilities 

of the Writer were equal to the dignity of the 

Subject, would not be unworthy the attention 
of a Monarch, who is no lefs a Judge than a 
Patron of Literary Merit. 

Hiftory claims it as her prerogative to offer 
inftruction to Kings, as well as to their people. 
What refle&ions the Reign of the Emperor 
Charles V. may fuggeft to Your Majefty, it 
becomes not me to conjecture. But your Subjects 
cannot obferve the various calamities, which 
that Monarch’s ambition to be diftinguiftied as 
a Conqueror, brought upon his dominions, 
without recollecting the felicity of their own 
times, and looking up with gratitude to their 
Sovereign, who, during the fervour of youth, 
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and amidft the career of victory, poflefTed fuch 
felf-command, and maturity of judgment, as to 
fet bounds to his own triumphs, and prefer the 
blefiings of peace to the fplendour of military 
glory. 

Pofterity will not only celebrate the wifdom 
of Your Majefty’s choice, but will enumerate 
the many virtues, which render Your reign 
confpicuous for a facred regard to all the duties 
incumbent on the Sovereign of a Free People. 

It is our happinefs to feel the influence of thefe 
Virtues ; and to live under the dominion of a 
Prince, who delights more in promoting the 
Public Welfare, than in receiving the juft Praife 
of his Royal Beneficence. I am, 

SIR, 

Your Majesty's 

Moft faithful Subject, 

And moft dutiful Servant, 

William Robertson. 



THE 

PREFACE. 

■fsjo period in the hiilory of one’s own country 
can be confulered as altogether uninterefting. 

Such tranfaftions as tend to illuftrate the pro- 
grefs of its conftitution, laws, or manners, merit 
the utmoft attention. Even remote and minute 
events are objedts of a curiolity, which, being 
natural to the human mind, the gratification of 
it is attended with plcafure. 

But, with refpect to the hiftory of foreign 
States, we muft fet other bounds to our defire 
of information. The univerfal progrefs of 
fcience, during the two laft centuries, the art of 
printing, and other obvious caufes, have filled 
Europe with fuch a multiplicity of hiftories, and 
with fuch vail collections of hiftorical materials, 
that the term of human life is too fhort for the 
ftudy or even the perufal of them. It is neceffary, 
then, not only for thofe who are called to con- 
duct the affairs of nations, but for fuch as in- 
quire and reafon concerning them, to remain 
fatisfied with a general knowledge of diftant 

events, 
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events, and to confine tlieir ftudy of hiftory in 
detail chiefly to that period, in which the feveral 
States of Europe having become intimately con- 
nected, the operations of one power are fo felt 
by all, as to influence their councils, and to 
regulate their meafures. 

Some boundary, then, ought to be fixed in 
order to feparate thefe periods. An sera ftiould 
be pointed out, prior to which, each country, 
little connected with thofe around it, may trace 
its own hillory apart; after which, the tranf- 
actions of every confiderable nation in Europe 
become interefting and inftruftive to all. With 
this intention I undertook to write the hiftory 
of the Emperor Charles V. It was during 
his adminiftration that the powers of Europe 
were formed into one great political fyftem, in 
which each took a ftation, wherein it has fince 
remained with lefs variation, than could have 
been expedted after the fttocks occafioned by fo 
many internal revolutions, and fo many foreign 
wars. The great events which happened then 
have not hitherto fpent their force. The 
political principles and maxims, then eftablifhed, 
ftill continue to operate. The ideas concerning 
the balance of power, then introduced or ren- 
dered general, ftill influence the councils of 
nations. 

The age of Charles V. may therefore be 
confidered as the period at which the political 
ftate of Europe began to aflume a new form. 
I have endeavoured to render my account of 
it, an introdudlion to the hiftory of Europe 
fubfequent to his reign. While his numerous 
Biographers deferibe his perfonal qualities and 

adlions ; 
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actions; while the hiftorians of different countries 
relate occurrences the confequences of which were 
local or tranfient, it hath been my purpofe to re- 
cord only thofe great tranfaftions in his reign, 
the effedts of which were univerfal, or continue 
to be permanent. 

As my readers could derive little inftruction 
from fuch a hiftory of the reign of Charles V. 
without fome information concerning the ffate 
of Europe previous to the fixteenth century, my 
delire of fupplying this has produced a preli- 
minary volume, in which I have attempted to 
point out and to explain the great caufes and 
events, to whofe operation all the improvements 
in the political ftate of Europe, from the fub- 
■verfion of the Roman Empire to the beginning 
of the fixteenth century, mull be afcribed. I 
have exhibited a view of the progrefs of fociety 
in Europe, not only with refpect to interior 
government, laws, and manners, but with re- 
fpeft to the command of the national force re- 
quifite in foreign operations ; and I have defcribed 
the political conllitution of the principal ftates 
in Europe at the time when Charles V. began 
his reign. 

In this part of my work I have been led into 
feveral critical difquifitions, which belong more 
properly to the province of the lawyer or anti- 
quary, than to that of the hiftorian. Thefe I 
have placed at the end of the firft volume, under 
the title of Proofs and Illuftrations. Many of 
my readers will, probably, give little attention 
to fuch refearches. To fome they may, per- 
haps, appear the mod curious and interefting 
part of the work. I have carefully pointed out 
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the lources from which I have derived informa- 
tion, and have cited the writers on whofe autho- 
rity I rely with a minute exacfnefs, which might 
appear to border upon oftentation, if it were 
polfible to be vain of having read books, many 
of which nothing but the duty of examining 
with accuracy whatever I laid before the Public, 
would have induced me to open. As my in- 
quiries conducted me often into paths which 
were obfcure or little frequented, fuch conftant 
references to the authors who have been my 
guides, were not only necelfary for authenti- 
cating the fadts which are the foundations of 
my reafonings, but may be ufeful in pointing 
out the way to fuch as lhall hereafter hold the 
fame courfe, and in enabling them to carry on 
their refearches with greater facility and fuccefs. 

Every intelligent reader will obferve one omif- 
fion in my work, the reafon of which it is necef- 
fary to explain. I have given no account of the 
conquefts of Mexico and Peru, or of the eita- 
blifhment of the Spanilh colonies in the continent 
and illands of America. The hiftory of thefe 
events I originally intended to have related at 
confiderable length. But upon a nearer and more 
attentive conlideration of this part of my plan, I 
found that the difcovery of the new world ; the 
ftate of fociety among its ancient inhabitants ; 
their character, manners, and qrts; the genius 
ot the European fettlements in its various pro- 
vinces, together with the influence of thefe upon 
the fyftems of policy or commerce in Europe, 
were fubjefts fo fplendid and important, that a 
iuperticial view of them could afford little fatif- 
faCtion ; and, on the other hand, to treat of them 

as 
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as extenfively as they merited, mull produce an 
epifode, difproportionate to the principal work. 
I have therefore referved thefe for a feparate hif- 
tory; which, if the performance now offered to 
the Public {hall receive its approbation, I purpofe 
to undertake. 

Though, by omitting fuch confiderable but 
detached articles in the reign of Charles V. I have 
circumfcribed my narration within more narrow 
limits, I am yet perfuaded, from this view of 
the intention and nature of the work which I 
thought it neceffary to lay before my readers, 
that the plan muff hill appear to them too ex- 
teniive, and the undertaking too arduous. I have 
often felt them to be fo. But my conviction of 
the utility of fuch a hihory prompted me to per- 
fevere. With what fuccefs I have executed it, 
the Public muft now judge. I wait, not with- 
out folicitude, for its decifion; to which I fnall 
fubmit with a refpedtful filence. 

A VIEW 





A 

VIEW 

OF THE 

PROGRESS OF SOCIETT IN EUROPE, 

SUBVERSION OF THE ROMAN EMPIRE, 

BEGINNING OF THE SIXTEENTH CENTURY, 

fpecl to interior Government, Laws, and Man- 
ners. 

wo great revolutions have happened in the 
political ftate, and in the manners of the 

European nations. The.firft was occafioned by the 
progrefs of the Roman power ; the fecond by the 
lubverlion of it. When the fpirit of conqueif led 
the armies of Rome beyond the Alps, they found 
all the countries which they invaded, inhabited 
by people whom they denominated barbarians, but 
who were neverthelefs brave and independent. 
Thefe defended their ancient poffeffions with ob- 
llinate valour. It was by the fuperiority of their 
dil'cipline, rather than that of their courage, that 

FROM THE 

TO THE 

SECT. I. 

View of the Progrefs of Society in Europe, with rc- 
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the Romans gained any advantage over thdm. A 
fingle battle did not, as among the effeminate in- 
habitants of Afia, decide the fate of a date. The 
vanquifhed people refumed their arms with frefh 
fpirit, and their undifciplined valour, animated 
by the love of liberty, fupplied the want of con- 
duct as well as of union, louring thofe long and 
fierce flruggles for dominion or independence, 
the countries of Europe w'ere fucceffively laid 
wafte, a great part of their inhabitants periihed 
in the field, many were carried into flavery, and 
a feeble remnant> incapable of further reiillance, 
fubmitted to the Roman power. 

The Romans having thus defolated Europe, 
fet thcmfelves to civilize it. The form of go- 
vernment which they efiablifhed in the conquered 
provinces, though fevere, was regular, and pre- 
ferved public tranquillity. Asa confolation for 
the lofs of liberty, they communicated their arts, 
fciences, language, and manners, to their new 
fuhjects. Europe began to breathe, and to re- 
cover ftrength after the calamities which it had 
undergone ; agriculture was encouraged ; popu- 
lation increafed ; the ruined cities were rebuilt; 
new towns were founded ; an appearance of prof- 
perity fucceeded, and repaired, in fame degree, 
the havoc of war. 

This Hate, however, was far from being happy 
or favourable to the improvement of the human 
mind. The vanquifhed nations were difarmed by 
their conquerors, and overawed by foldiers kept 
in pay to reftrain them. They were given up as 
a prey to rapacious governors, who plundered 
them with impunity ; and were drained of their 
weak by exorbitant taxes, levied with fo little 

attentio* 
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attention to the fituation of the provinces, that 
the impositions were often increaled in propor- 
tion to their inability to fupport them. They 
were deprived of their molt enterprizing citizens, 
who reforted to a diftant capital in quell of pre- 
ferment, or of riches; and were accultomed in 
all their abtions to look up to a fuperior, and 
tamely to receive his commands. Under fo many 
depreiling circumftances, it was hardly poffible 
that they could retain vigour or generolity of 
mind. The martial and independent ipirit, which 
had diltinguilhed their anceitors, became, in a 
great meafure, extindl among all the people fub- 
jedted to the Roman yoke; they loll not only 
the habit but even the capacity of deciding for 
themfelves, or of adding from the impulfe of their 
own minds ; and the dominions of the Romans, 
like that of all great empires, degraded and de- 
bafed the human fpecies [A]. 

A fociety in fuch a ftate could not fubfill long. 
There were defedts in the Roman government, 
even in its molt perfect form, which threatened 
its dilfolution. Time ripened thefe original feeds 
of corruption, and gave birth to many new dis- 
orders. A conllitution, unfound, and worn out, 
mult have fallen into pieces of itfeif, without any 
external Shock. The violent irruption of the 
Goths, Vandals, Huns, and other barbarians, 
haitened this event, and precipitated the downfal 
of the empire. New nations feemed to arife, 
and to rufh from unknown regions, in order to 
take vengeance on the Romans for the calamities 
which they had inflidted on mankind. Thefe 
fierce tribes either inhabited the various prc- 

[A] Note I. 
B 2 vinces 
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vinccs in Germany which had never been fub- 
dued by the Romans, or were fcattered over 
thofe vaft countries in the north of Europe, and 
north-weft of Alia, which are now occupied by 
the Danes, the Swedes, the Poles, the fubjefts 
of the Ruffian empire, and the Tartars. Their 
condition and tranfactions, previous to their in- 
vafion of the empire, are but little known. Al- 
moft all our information with refpeft to thefe is 
derived from the Romans; and as they did not 
penetrate far into countries, which were at that 
time uncultivated and uninviting, the accounts 
of their original ftate given by the Roman hifto- 
rians are extremely imperfedt. The rude inha- 
bitants themfelves, deftitute of fcience as well as 
of records, and without leifure or curiofity to 
inquire into remote events, retained, perhaps, 
fome indiftindl memory of recent occurrences, 
but beyond thefe, all was buried in oblivion, or 
involved in darknefs and in fable [BJ. 

The prodigious fwarms which poured in upon 
the empire from the beginning of the fourth cen- 
tury to the final extinction of the Roman power, 
have given rife to an opinion that the countries 
whence they iffiied were crowded with inhabit- 
ants ; and various theories have been formed to 
account for fuch an extraordinary degree of po- 
pulation as hath produced thefe countries the 
appellation of The Storehoufe of Nations. But 
if we conlider, that the countries poffeffed by the 
people who invaded the empire were of vaft ex- 
tent ; that a great part of thefe was covered with 
woods and marfhes; that fome of the moft con- 
fiderable of the barbarous nations fubiifted en- 

[B] Note If. 
tirely 
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tirely by hunting or pafturage, in both which 
ftates of fociety large trabts of land are required 
for maintaining a few inhabitants; and that all 
of them were ftrangers to the arts and indultry, 
without which population cannot increafe to any 
great degree, we mull conclude, that thefe coun- 
tries could not be fo populous in ancient times 
as they are in the prefent, when they ftill con- 
tinue to be lets peopled than any other part of 
Europe or of Alia. 

But the fame cireumltanees that prevented the 
barbarous nations from becoming populous, con- 
tributed to infpire, or to ftrengthen, the martial 
fpirit by which they were dittinguilhed. Inured 
by the rigour of their climate, or the poverty of 
their foil, to hardihips which rendered their 
bodies firm and their minds vigorous ; accuf- 
tomed to a courfe of life which was a continual 
preparation for abtion ; and difdaining every oc- 
cupation but that of war or of hunting; they 
undertook, and profecuted their military enter- 
prizes with an ardour and impetuofity of which 
men foftened by the refinements of more polilhed 
times can fcarcely form any idea [C]. 

Their firft inroads into the empire proceeded 
rather from the love of plunder than from the 
defire of new fettlements. Roufed to arms by 
fome enterprizing or popular leader, they fallied 
out of their forefts; broke in upon the frontier 
provinces with irrefillible violence ; put all who 
oppofed them to the fword ; carried off the moll 
valuable effebts of the inhabitants; dragged along 
multitudes of captives in chains ; walled all be- 
fore them with fire or fword; and returned in 

[C] Note III. 
*3 triumph 
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triumpli to their wilds and faftneffes. Their fuc- 
ceis, together with the accounts which they gave 
ol the unknown conveniences and luxuries that 
abounded in countries better cultivated, or bleffed 
with a milder climate than their own, excited 
new adventurers, and expofed the frontier to new 
devailations. 

When nothing was left to plunder in the ad- 
jacent provinces, ravaged by frequent excurlions, 
they marched farther from home, and finding it 
difficult, or dangerous to return, they began to 
fettle in the countries which they had fubdued. 
The fudden and ihort excurfions in quell of 
booty, which had alarmed and difquieted the 
empire, ceafed ; a more dreadful calamity im- 
pended. Great bodies of armed men, with their 
wives and children, and Haves and flocks, iflued 
forth, like regular colonies, in quell of new fet- 
tlements. People who had no cities, and feldom 
any fixed habitation, were fo little attached to 
their native foil, that they migrated without re- 
lullance from one place to another. New ad- 
venturers followed them. The lands which they 
deferted were occupied by more remote tribes 
of barbarians. Thefe, in their turn, puffied for- 
ward into more fertile countries, and, like a tor- 
rent continually incrtafing, rolled on, and fwept 
every thing before them. In lefs than two cen- 
turies from their firll irruption, barbarians of va- 
rious names and lineage plundered and took pof- 
feffion of Thrace, Pannonia, Gaul, Spain, Africa, 
and at lall of Italy, and Rome itfelf. The vail 
fabric of the Roman power, which it had been 
the work of ages to perfect, was in that Ihort 
period overturned from the foundation. 

Many 
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Many concurring caufes prepared the way for* 
this great revolution, and enfured fuccefs to the 
nations which invaded the empire. The Roman 
commonwealth had conquered the world by the 
wifdom of its civil maxims, and the rigour of its 
military difcipline. But, under the emperors, 
the former were forgotten or defpifed, and the 
latter v/as gradually relaxed. The armies of the 
empire in the fourth and fifth centuries bore 
fcarcely any refemblance to thofe invincible le- 
gions which had been victorious wherever they 
marched. Inltead of freemen, who voluntarily 
took arms from the love of glory, or of their 
country, provincials and barbarians were bribed 
or forced into fervice. Thefe were too feeble, 
or too proud to fubmit to the fatigue of military 
duty. They even complained of the weight of 
their defenfive armour as intolerable, and laid it 
afide. Infantry, from which the armies of an- 
cient Rome derived their vigour and liability, 
fell into contempt; the effeminate and undifci- 
plined foldiers of later times could hardly be 
brought to venture into the field but on horfe- 
back. Thefe wretched troops, however, were 
the only guardians of the empire. The jealoufy 
of defpotiim had deprived the people of the ufe 
of arms; and fubjects, oppreffed and rendered 
incapable of defending themfelves, had neither 
fpirit nor inclination to refill their invaders, from 
whom they had little to fear, becaufe their condi- 
tion could hardly be rendered more unhappy. At 
the fame time that the martial fpirit became ex- 
tindl, the revenues of the empire gradually di- 
minilhed. The tafte for the luxuries of the Eaft 
jncreafed to fuch a pitch in the Imperial court, 

that 
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that great fums were carried into India, from 
which, in the channel of commerce, money never 
returns. By the large fubfidies paid to the bar-' 
barous nations, a itill greater quantity of fpecie 
was withdrawn from circulation. The frontier 
provinces, walled by frequent incurfions, became 
unable to pay the cultomary tribute; and the 
wealth of the world, which had long centered 
in the capital of the empire, ceafed to flow thi- 
ther in the fame abundance, or was diverted into 
other channels. The limits of the empire con- 
tinued to be as extenlive as ever, while the fpirit 
requifite for its defence declined, and its refources 
were exhaulted. A vail body, languid and al- 
moll unanimated, became incapable of any effort 
to fave itfelf, and was eafily overpowered. The 
emperors, who had the abfolute direction of this 
difordered fyllem, funk in the foftnefs of Eallern 
luxury, Ihut up within the walls of a palace, 
ignorant of war, unacquainted with affairs, and 
governed entirely by women and eunuchs, or by 
minilters equally effeminate, trembled at the ap- 
proach of danger, and, under circumltances which 
called for the utmoft vigour in counfel as well as 
in action, difcovered all the impotent irrefolution 
of fear and of folly. 

In every refpect the condition of the barbarous 
rations was the reverfe of that of the Romans. 
Among the former, the martial fpirit was in 
full vigour; their leaders were hardy and enter- 
prifing; the arts which had enervated the Ro- 
mans were unknown ; and fuch was the nature 
of their military inflitutions, that they brought 
forces into the field without any trouble, and 
fupported them at little expence. The merce- 

2 nary 
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nary and effeminate troops ftationed on the fron- 
tier, aftonifhed at their iiercenefs, either fled at 
their approach, or were routed on the firft on- 
fet. The feeble expedient to which the emperors 
had recourfe, of taking large bodies of the bar- 
barians into pay, and of employing them to repel 
new invaders, inftead of retarding, haftened the 
deitrudlion of the empire. Thefe mercenai'ies 
foon turned their arms againft their mafters, and 
with greater advantage than ever, for, by ferving 
in the Roman armies, they had acquired all the 
difcipline, or lltill in war, which the Romans ftill 
retained ; and, upon adding thefe to their native 
ferocity, they became altogether irrefiitible. 

But though from thefe, and many other 
caufes, the progrefs and conquells of the nations 
which over-ran the empire became fo extremely 
rapid, they w'ere accompanied with horrible de- 
vaflations, and an incredible deftruction of the 
human fpecies. Civilized nations, which take 
arms upon cool refleftion, from motives of policy 
or prudence, with a view to guard againfl: fome 
dillant danger, or to prevent fome remote con- 
tingency, carry on their hollilities with fo little 
rancour or animolity, that war among them is 
difarmed of half its terrors. Barbarians are 
ftrangers to fuch refinements. They rufli into 
war with impetuofity, and profecute it with 
violence. Their foie objeft is to make their 
enemies feel the weight of their vengeance ; nor 
does their rage fublide until it be fatiated with 
inflicting on them every poffible calamity. It is 
with fuch a fpirit that the favage tribes in Ame- 
rica carry on their petty wars. It was with the 

fame 
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fame fpi’nt that the more powerful and no lefs 
tierce barbarians in the north of Europe, and of 
Afia, fell upon the Roman empire. 

Wherever they marched, their rout was marked 
with blood. They ravaged or deitroyed all around 
them. They made no diilinction between what 
was facred and what was profane. They refpefied 
no age, or fex, or rank. What efcaped the fury 
of the Jirft inundation, perifhed in thofe which 
followed it. The moil fertile and populous pro- 
vinces were converted into deferts, in which were 
fcattered the ruins of villages and cities, that 
afforded flicker to a few miferable inhabitants 
whom chance had preferved, or the fword of the 
enemy, wearied with deftroying, had fpared. 
The conquerors who firft fettled in the coun- 
tries which they had wafled, were expelled or 
exterminated by new invaders, who, coming 
from regions farther removed from the civilized 
parts of the world, were kill more fierce and 
rapacious. This brought frefh calamities upon 
mankind, which did not ceafe until the north, 
by pouring, forth fuccefiive fwarms, was drained 
of people, and could no longer furnifh inftru- 
ments of deftruftion. Famine and peflilence, 
which always march in the train of war, when 
it ravages with fuch inconfifierate cruelty, raged 
in every part of Europe, and completed its lut- 
ferings. If a man were called to fix upon the 
period in the hiilory of the world, during which 
the condition of the human race was molt cala- 
mitous and aftlifted, he would, without hefita- 
tion, name that which elapfed from the death of 
Theodofius tlie Great, to the eilabliihment of 

the 
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the Lombards in Italy2. The contemporary 
authors, who beheld that fcene of defolation, 
labour and are at a lofs for expreflions to de- 
feribe the horror of it. The Scourge of God, the 
Dejlroyer of Nations, are the dreadful epithets by 
which they diitinguiih the moft noted of the bar- 
barous leaders ; and they compare the ruin which 
they had brought on the world, to the havoc 
occafioned by earthquakes, conflagrations, or 
deluges, the moll formidable and fatal cala- 
mities which the imagination of man can con- 
ceive. 

But no expreflions can convey fo perfeft an 
idea of the deitructive progrefs of the barbarians 
as that which muff itrike an attentive obferver 
when he contemplates the total change which 
he will difeover in the ftate of Europe, after it 
began to recover fome degree of tranquillity, 
towards the clofe of the ilxth century. The 
Saxons were by that time mafters of the fouthern 
and more fertile provinces of Britain ; the Franks 
of Gaul; the Huns of Pannonia ; the Goths of 
Spain; the Goths and Lombards of Italy and 
the adjacent provinces. Very faint veftiges of 
the Roman policy, jurifprudence, arts, or lite- 
rature remained. New forms of government, 
new laws, new manners, new drefles, new lan- 
guages, and new names of men and countries, 
were every where introduced. To make a great 
or hidden alteration with refpeft to any of thefe, 
unlefs where the ancient inhabitants of a country 
have been almoft totally exterminated, has proved 
an undertaking beyond the power of the greatelt 

. a Theodofius died A. D. 39^1 the reign of Alboinus in 
Lombardy began A. D. 571 j fo that this period was 176 years. 

conquerors. 
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conquerors [D]. The great change which the 
fettlement of the barbarous nations occafioned in 
the Rate of Europe, may therefore be confidered 
as a more decifive proof than even the teftimony 
of contemporary hiftorians,of the deftrudtive vio- 
lence with which thefe invaders carried on their 
conquefts, and of the havoc which they had 
made from one extremity of this quarter of the 
globe to the other [EJ. 

In the obfcurity of the chaos occafioned by 
this general wreck of nations, we muft fearch 
for the feeds of order, and endeavour to difcover 
the firft rudiments of the policy and laws now 
eftablilhed in Europe. To this fource the hif- 
torians of its different kingdoms have attempted, 
though with lefs attention and indultry than the 
importance of the enquiry merits, to trace back 
the inftitutions and cuitoms peculiar to their 
countrymen. It is not my province to give a 
minute detail of the progrefs of government and 
manners in each particular nation, whofe tranf- 
aftions are the objett of the following hillory. 
But, in order to exhibit a juft view of the ftate 
of Europe at the opening of the lixteenth cen- 
tury, it is neceffary to look back, and to con- 
template the condition of the northern nations 
upon their firft fettlement in thofe countries 
which they occupied. It is neceffary to mark 
the great fteps by which they advanced from 
barbarifm to refinement, and to point out thofe 
general principles and events which, by their 
uniform as well as extenfive operation, con- 
duced all of them to that degree of improve- 
ment in policy and in manners which they had 

[D] Note IV. [E] Not* V. 
attained 
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attained at the period when Charles V. began his 
reign. 

When nations fubjeft to defpotic government 
make conquells, thefe ferve only to extend the 
dominion and the power of their mailer. But 
armies compofed of freemen conquer for them- 
felves, not for their leaders. The people who 
overturned the Roman empire, and fettled in 
its various provinces, were of the latter clafs. 
Not only the different nations that' iffued from 
the north of Europe, which has always been con- 
fidered as the feat of liberty, but the Huns and 
Alans who inhabited part of thofe countries, 
which have been marked out as the peculiar 
region of fervitudeb, enjoyed freedom and in- 
dependence in fuch a high degree as feems to be 
fcarcely compatible with a flate of focial union, 
or with the fubordination neceffary to maintain 
it. They followed the chieftain who led them 
forth in quefl of new fettlements, not by con- 
llraint, but from choice ; not as foldiers whom 
he could order to march, but as volunteers who 
offered to accompany him [F]. They confidered 
their conquefls as a common property, in which 
all had a title to fliare, as all had contributed to 
acquire them [GJ. In what manner, or by what 
principles, they divided among them the lands 
which they feized, we cannot now determine 
with any certainty. There is no nation in Eu- 
rope whofe records reach back to this remote 
period; and there is little information to be got 
from the uninflrudlive and meagre chronicles, 
compiled by writers ignorant of the true end, 

'' De 1’efpritdes loix, liv. 17. ch. 3. 
[F] Note VI. [G] Note VII. 
vol. i. c and 
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and unacquainted with the proper objects, of 
hiftory. 

This new divifion of property, however, toge- 
ther with the maxims and manners to which it 
gave rife, gradually introduced a fpecies of go- 
vernment formerly unknown. This lingular in- 
ftitution is now diftinguilhed by the name of the 
Feudal S-jlem : and though the barbarous nations 
which framed it, fettled in their new' territories 
at different times, came from different countries, 
fpoke various languages, and -were under the 
command of feparate leaders, the feudal policy 
and laws were edablifhed, with little variation, 
in every kingdom of Europe. This amazing 
uniformity hath induced fome authors' to believe 
that all thefe nations, notwithttanding fo many 
apparent circumffances of diltinftion, were ori- 
ginally the fame people. But it may be afcribed, 
with greater probability, to the fimilar ftate of 
fociety and of manners to which they were ac- 
cuftomed in their native countries, and to the 
fimilar fituation in which they found themfelves 
on taking poffeffion of their new' domains. 

As the conquerors of Europe had their acqui- 
fitions to maintain, not only again It fuch of the 
ancient inhabitants as they had fpared, but againit 
the more formidable inroads of new invaders, 
felf-defence was their chief care, and feems to 
have been the chief object of their lirft inftitu- 
tions and policy. Inftead of thofe loofe aifoci- 
ations, which, though they fcarcely diminifhed 
their perfonal independence, had been fufficient 
for their fecurity while they remained in their 

c Procop. de hello Vandal, ap. Script. Byz. edit. Ven. 
vol. i. p. 345. . . 

original 
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original countries, they faw the neceffity of unit- 
ing in more dole confederacy, and of relinquilh- 
ing fome of their private rights in order to attain 
public fafety. Every freeman, upon receiving 
a portion of the lands which were divided, bound 
himfelf to appear in arms againlt the enemies of 
the community. This military fervice was the 
condition upon which he received and held his 
lands; and as they were exempted from every 
other burden, that tenure, among a warlike 
people, was deemed both eafy and honourable. 
The king, or general, who led them to conqueft, 
continuing ftill to be the head of the colony, 
had, of courfe, the largeft portion allotted to 
him. Having thus acquired the means of re- 
warding pall fervices, as well as of gaining new 
adherents, he parcelled out his lands with this 
view, binding thofe on whom they were bellowed 
to refort to his ftandard with a number of men 
in proportion to the extent of the territory which 
they received, and to bear arms in his defence. 
His chief officers imitated the example of the 
fovereign, and, in diilributing portions of their 
lands among their dependents, annexed the fame 
condition to the grant. Thus a feudal kingdom 
refembled a military ellablilhment, rather than a 
civil inftitution. The victorious army, cantoned 
out in the country which it had feized, conti- 
nued ranged under its proper officers, and fub- 
ordinate to military command. The names of a 
foldier and of a freeman were fynonymousd. 
Every proprietor of land, girt with a fvvord, was 
ready to march at the fummons of his fuperior, 
and to take the field againlt the common enemy. 

11 Du Cange Gloflar. voc. Miles. 
C 2 But 
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But though the feudal policy feems to be fo 

admirably calculated for defence againit the af- 
faults of any foreign power, its provifions foi the 
interior order and tranquillity of fociety were 
extremely defective. The principles of diforder 
and corruption are difcernible in that conititu- 
tion under its belt and moft perfect form. They 
foon unfolded themfelves, and, fpreading with 
rapidity through every part of the fyftem, pro- 
duced the molt fatal effedts. The bond of po- 
litical union was extremely feeble ; the fources 
of anarchy were innumerable. The monarchical 
and arillocratical parts of the conllitution, having 
no intermediate power to balance them, were 
perpetually at variance, and juftling with each 
other. The powerful valfals of the crown foon 
extorted a confirmation for life of thofe grants of 
land, which being at firft purely gratuitous, had 
been bellowed only during pleafure. Not fatif- 
fied with this, they prevailed to have them con- 
verted into hereditary pofiefiions. One ftep more 
completed their ufurpations, and rendered them 
unalienable [H.J With an ambition no lefs en- 
terprifing, and more prepofterous, they appro- 
priated to themfelves titles of honour, as well as 
offices of power or truft. Thefe perfonal marks of 
diltindtion, which the public admiration bellows 
on illullrious merit, or which the public con- 
fidence confers on extraordinary abilities, were 
annexed to certain families, and tranfmitted like 
fiefs, from father to fon, by hereditary right. 
The crown vafl'als having thus fecured the pof- 
feffion of their lands and dignities, the nature of 
the feudal inllitutions, which though founded on 

[H] Note VIII. 
fubor- 
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fubordination verged to independence, led them 
to new, and Itill more dangerous encroachments 
on the prerogatives of the fovereign. They ob- 
tained the power of fupreme juriidiction, both 
civil and criminal, within their own territories ; 
the right of coining money ; together with the 
privilege of carrying on war againll their private 
enemies, in their own name, and by their own 
authority. The ideas of political fubjeCtion were 
almoil entirely loll, and frequently fcarce any 
appearance of feudal fubordination remained. 
Nobles, who had acquired fuch enormous pow- 
er, fcorned to confider themfelves as fubjefts. 
They afpired openly at being independent: the 
bonds which connected the principal members of 
the conttitution with the crown, were dilfolved. 
A kingdom, confiderable in name and in extent, 
was broken into as many feparate principalities 
as it contained powerful barons. A thoufand 
caufes of jealoufy and difeord fubfifted among 
them, and gave rife to as many wars. Every 
country in Europe, wafted or kept in continual 
alarm during thefe endlefs contefts, was filled 
with caftles and places of ftrength eredted for 
the fecurity of the inhabitants ; not againft fo- 
reign force, but againft internal hoftilities. An 
umverfal anarchy, deftrudtive, in a great meafure, 
of all the advantages which men expedi to de- 
rive from focicty, prevailed. The people, the 
moft numerous as well as the moft ufeful part of 
the community, were either reduced to a flate 
of actual fervitude, or treated with the fame in- 
folence and rigour as if they had been degraded 
into that wretched condition [I]. The king, 
ftripped of almoft every prerogative, and without 

[1] Note IX. 
C 3 authority 
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authority to enact or to execute falutaiy laws, 
could neither protedit the innocent, nor puniih 
the guilty. The nobles, fuperior to all reltraint, 
harafled each other with perpetual wars, oppref- 
fed their fellow-lubjedts, and humbled or infulted 
their fovereign. To crown all, time gradually 
fixed, and rendered venerable this pernicious fyi- 
tem, which violence had eftablifhed. 

Such was the Hate of Europe with refpeft to 
the interior adminiltration of government from 
the feventh to the eleventh century. All the 
external operations of its various Hates, during 
this period, were, of courfe, extremely feeble. 
A kingdom difmembered, and torn wu’th diffen- 
fion, without any common intereft. to roufe, or 
any common head to conduct its force, was in- 
capable of acting with vigour. Almoft all the 
wars in Europe, during the ages which I have 
mentioned, were trifling, indeciiive, and produc- 
tive of no confiderable event. They refembled 
the fliort incuriions of pirates or banditti, rather 
than the Heady operations of a regular army. 
Every baron, at the head of his vaflals, carried 
on fome petty enterprize, to which he was 
prompted by his owm ambition or revenge. The 
llate itfelf, deHitute of union, either remained 
altogether inadtive, or if it attempted to make 
any effort, that ferved only to difeover its impo- 
tence. The fuperior genius of Charlemagne, it 
is true, united all thefe disjointed and difeordant 
members, and forming them again into one 
body, reHored to government that degree of 
activity which diffinguilhes his reign, and renders 
the tranfadlions of it objedts not only of atten- 
tion but of admiration to more enlightened 
times. But this Hate of union and vigour, not 
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being natural to the feudal government, was of 
fhort duration. Immediately upon his death, 
the fpirit which animated and fuftained the vaft 
fyftem which he had eftablifhed, being with- 
drawn, it broke into pieces. All the calamities 
which flow from anarchy and difcord, returning 
with additional force, afflicted the different king- 
doms into which his empire was fplit. From 
that time to the eleventh century, a fucceffion 
of uninterefting events ; a feries of wars, the 
motives as well as the confequences of which 
were unimportant, fill and deform the annals of 
all the nations in Europe. 

To thefe pernicious effedts of the feudal anar- 
chy may be added its fatal influence on the cha- 
racter and improvement of the human mind. If 
men do not enjoy the protection of regular go- 
vernment, together with the expectation of per- 
fonal fecurity, which naturally flows from it, 
they never attempt to make progrefs in fcience, 
nor aim at attaining refinement in taite or in 
manners. That period of turbulence, oppref- 
fion, and rapine, which I have defcribed, was ill 
fuited to favour improvement in any of thefe. 
In lefs than a century after the barbarous nations 
fettled in their new conquelts, almoll all the ef- 
fects of the knowledge and civility, which the 
Romans had fpread through Europe, difappeared. 
Not only the arts of elegance, which minilter to 
luxury, and are fupported by it, but many of 
the uieful arts, without which life can fcarcely 
be confidered as comfortable, were neglefted or 
loll. Literature, fcience, tafte, were words little 
in ufe during the ages which we are contem- 
plating ; or, if they occur at any time, eminence 
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in them is afcribed to petfons and produftions 
fo contemptible, that it appears their true import 
was little underftood. Perfons of the higheft 
rank, and in the moft eminent llations, could 
not read or write. Many of the clergy did not 
uriderltand the breviary which they were obliged 
daily to recite ; fome of them could fcarcely 
read it [ K ]. The memory of pall tranfaftions 
was, in a great degree, loft, or preferved in an- 
nals filled with trifling events, or legendary tales. 
Even the codes of laws, publilhed by the feveral 
nations which ellabliftied theinfelves in the dif- 
ferent countries of Europe, fell into difufe, 
while, in their place, cuftoms, vague and capri- 
cious, were fubftituted. The human mind, 
negledled, uncultivated, and depreffed, conti- 
nued in the moft profound ignorance. Europe, 

■during four centuries, produced few authors 
who merit to be read, either on account of the 
elegance of their compofition, or the juftnefs 
and novelty of their fentiments. There are few 
inventions, ufeful or ornamental to fociety, of 
which that long period can boaft. 

Even the Chriftian religion, though its pre- 
cepts are delivered, and its inftitutions are fixed 
in fcripture, with a precifion which flrould have 
exempted them from being mifinterpreted or 
corrupted, degenerated, during thofe ages of 
darknefs, into an illiberal fuperftition. The 
barbarous nations, when converted to Chriftian- 
ity, changed the objett, not the fpirit, of 
their religious worfliip. They endeavoured to 
conciliate the favour of the true God by means 
not unlike to thofe which they had employed in . 

[K] Note X. 
order 



§ I. STATE OF EUROPE. 21 

order to appeafe their falfe deities. Inftead of 
afpiring to i'anftity and viitue, which alone can 
render men acceptable to the great Author of 
order and of excellence, they imagined that they 
fatisfied every obligation of duty by a fcrupulous 
obfervance of external ceremonies [L]. Reli- 
gion, according to their conception of it, com- 
prehended nothing elfe ; and the rites, by which 
they perfuaded themfelves that they Ihould gain 
the favour of heaven, were of fuch a nature as 
might have been expefted from the. rude ideas 
of the ages which devifed and introduced them. 
They were either fo unmeaning as to be alto- 
gether unworthy of the Being to whofe honour 
they were confecrated ; or fo abfurd as to be 
a difgrace to reafon and humanity [M]. Charle- 
magne in France, and Alfred the Great in Eng- 
land, endeavoured to difpel this darknefs, and 
gave their lubjedts a Ihort glimpfe of light and 
knowledge. But the ignorance of the age was 
too powerful for their efforts and inftitutions. 
The darknefs returned, and fettled over Europe 
more thick and heavy than before. 

As the inhabitants of Europe, during thefe 
centuries, were llrangers to the arts which em- 
bellifh a polifhed age, they were deflitute of the 

t virtues which abound among people who con- 
t tinue in a fimple date. Force of mind, a fenfe 
a of perfonal dignity, gallantry in enterprize, in- 

i vincible perfeverance in execution, contempt of 
danger and of death, are the charadteriltic virtues 

Iof uncivilized nations. But thefe are all the off- 
fpring of equality and independence, both which 
the feudal inlfitutions had deltroyed. The fpirit 

[L] Note XI. [M] Note XII. 
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of domination corrupted the nobles; the yoke 
of fervitude deprefi'ed the people ; the generous 
fentiments infpired by a fenfe of equality were 
extinguished, and. hardly any thing remained to 
be a cheek on ferocity and violence. Human fo- 
ciety is in its moft corrupted date, at that period 
when men have loll their original independence 
and fimplicity of manners, but have not attained 
that degree of refinement which introduces a 
fenfe of decorum and of propriety in conduct, 
as a reflraint on thofe paffions which lead to 
heinous crimes. Accordingly, a greater number 
of thofe atrocious actions, which lilithe mind of 
man with aftoniihment and horror, occur in the 
hillory of the centuries under review, than in 
that of any period of the fame extent in the an- 
nals of Europe. If We open the hiflory of Gre- 
gory of Tours, or of any contemporary author, 
we meet with a feries of deeds of cruelty, per- 
fidy, and revenge, fo wild and enormous as aimed: 
to exceed belief. 

But, according to the obfervation of an ele- 
gant and profound hidoriane, there is an ulti- 
mate point of deprellion, as well as of exaltation, 
from which human affairs naturally return in a 
contrary progrefs, and beyond which they never 
pafs either in their advancement or decline. 
When defeats, either in the form or in the ad- 
miniflration of government, occafion fuch dh- i 
orders in iociety as are excellive and intolerable, 
it becomes the common interefl to difcover and j 
to apply fuch remedies as will moll eftedlual y j 
remove them. Slight inconveniences may he j 
Jong overlooked or endured; but when abufcs | 

e Jlnme’s Hillory of England, vol. ii. p.441. 
grow 
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grow to a certain pitch, the fociety mu ft; go to 
ruin, or mull attempt to reform them. The dif- 
orders in the feudal fyftem, together with the 
corruption of tafte and manners confequent upon 
thefe, which had gone on increafing during a 
long courfe of years, feemed to have attained 
their utmoft point of excefs towards the clofe 
of the eleventh century. From that sera, we 
may date the return of government and manners 
in a contrary direction, and can trace a fucceffion 
of caufes and events which contributed, fome 
with a nearer and more confpicuous, others with 
a more remote and lefs perceptible influence, to 
abolifh confufion and barbarilm, and to introduce 
order, regularity, and refinement. 

In pointing out and explaining thefe caufes 
and events, it is not neceffary to obferve the 
order of time with a chronological accuracy ; it 
is of more importance to keep in view their 
mutual conneftion and dependence, and to'fhew 
how the operation of one event, or one eaufe, 
prepared the way for another, and augmented 
its influence. We have hitherto been contem- 
plating the progrefs of that darknefs, which 
fpread over Europe, from its firft approach, to 
the period of greateft obfcuration ; a more plea- 
fant exercife begins here ; to obferve the firft. 
dawnings of returning light, to mark the various 
accelfions by which it gradually increafed and 
advanced towards the full fplendor of day. 

I. The Crufades, or expeditions in order to 
refcue the Holy Land out of the hands of 
infidels, feem to be the firft event that roufed 
Europe from the lethargy in which it had been 
long funk, and that tended to introduce any 
confidurable change in government or in man- 

ners. 
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ners. It is natural to the human mind to view 
thofe places which have been dillinguifhed by 
being the refidence of any illuftrious perfonage, 
or the fcene of any great tranfaftion, with iome 
degree of delight and veneration. To this prin- 
ciple muft be afcribed the fuperftitious devotion 
with which Chriftians, from the earlieil ages of 
the church, were accuftomed to viiit that coun- 
try which the Almighty had feletted as the in- 
heritance of his favourite people, and in which 
the Son of God had accomplifhed the redemp- 
tion of mankind. As this diftant pilgrimage 
could not be performed without confiderable 
expence, fatigue, and danger, it appeared the 
more meritorious, and came to be confidered as 
an expiation for almoft every crime. An opi- 
nion which fpread with rapidity over Europe 
about the clofe of the tenth and beginning of 
the eleventh century, and which gained univerfal 
credit, wonderfully augmented the number of 
credulous pilgrims, and increafed the ardour 
with which they undertook this ufelefs voyage. 
The thoufand years, mentioned by St. Johnf, 
were fuppofed to be accompliihed-, and the end 
of the world to be at hand. A general con- i 
fternation feized mankind; many relinquifhed 
their poffeffions ; and abandoning their friends 
and families, hurried with precipitation to the 
Holy Land, where they imagined that Chrilt 
would quickly appear to judge the worlds. 

f Revel, xx. I, 3, 4. 
E Chronic. Will. Godelli ap. Bouquet Recueil des Hirto- 

riens de France, tom. x. p. 262. Vita Abbonis, ibid, 
p. 332. Chronic. S. Pantaleonis ap. Eccard. Corp. Scrip, 
medii sevi, vol. i. p. 909. Annalifta Saxo, ibid. 576. 

While ' 
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While Paleftine continued fubjeft to the Caliphs, 
they had encouraged the refort of pilgrims to Je- 
rufalem ; and confidered this as a beneficial fpe- 
cies of commerce, which brought into their do- 

, minions gold and filver, and carried nothing out 
!l of them but relies and confecrated trinkets. But 

the Turks having conquered Syria about the 
| middle of the eleventh century, pilgrims were 

expofed to outrages of every kind from thefe 
fierce barbarians h. This change happening pre- 
cifely at the jundlure when the panic terror, 
which I have mentioned, rendered pilgrimages 
moll frequent, filled Europe with alarm and in- 
dignation. Every perfon who returned from 
Paleftine related the dangers which he had en- 
countered, in vifiting the holy city, and de- 
fcribed with exaggeration the cruelty and vex- 
ations of the Turks. 

When the minds of men were thus prepared, 
the zeal of a fanatical monk, who conceived the 
idea of leading all the forces of Chriftendom 
againft the infidels, and of driving them out of 
the Holy Land by violence, was fufficient to 
give a beginning to that wild enterprize. Peter 
the hermit, for that was the name of this martial 
apoftle, ran from province to province with a cru- 

Icifix in his hand, exciting princes and people to 
this Holy War, and wherever he came kindled 
the fame cnthufiaftic ardour for it with which he 
himfelf was animated. The council of Placen- 
tia, where upwards of thirty thoufand perfons 
were affembled, pronounced the fclieme to have 
been fuggeftcd by the immediate infpiration of 

h Jo. Dan. Schoepfl'mi de facris Galtorum in orientem ex- 
peditionibus, p. 4. Argent. 1726, 4t0. 

vol. i. d heaven. 
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heaven. In the council of Clermont, ftil! more 
numerous, as foon as the meafure was propofed, 
all cried out with one voice, “ It is the will of 
“ God.” Perfons of all ranks catched the con- 
tagion ; not only the gallant nobles of that age, 
with their martial followers, whom we may fup- 
pofe apt to be allured by the boldnefs of a ro- 
mantic enterprize, but men in tbe more humble 
and pacific ftations of life ; ecclcfialhcs of every 
order, and even women and children, engaged 
with emulation in an undertaking, which was 
deemed facred and meritorious. If we may be- 
lieve the concurring teftimony of contemporary 
authors, fix millions of perfons aflumed the 
crofs *, which was the badge that diftingnifhed 
fuch as devoted themfelves to this holy warfare. 
All Europe, fays the Princefs Anna Comne- 
n?., torn up from the foundation, feemed ready 
to precipitate itfelf in one united body upon 
Afia k. Nor did the fumes of this enthufiaftic 
zeal evaporate at once : the frenzy was as lafting 
as it was extravagant. During two centuries, 
Europe feems to have had no objeft but to reco- 
ver, or keep poffeffion of, the Holy Land ; and 
through that period vail armies continued to 
march thither [N]. 

The firll efforts of valour, animated by en- 
thufiafm, were irrefillible ; part of the leffer Afia, 
all Syria and Paleltine, were wrefled from the in- 
fidels ; the banner of the crofs was difplayed on 
Mount Sion ; Conflantinople, the capital of the 

* Fulcherius Carnotenfis ap. Bongarfil Gefta Dei per Fran- 
cos, vol. i. 387. edit. Han. 1611. 

k Alexias, lib. x. ap. Byz. fcript, vol. xi. p, 224. 
[N] Note XUI. 

Chriflian 
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Chriftian empire in the Eaft, was afterwards 
feized by a body of thofe adventurers, who had 
taken arms againft the Mahometans, and an earl 
of Flanders, and his defcendants, kept poffeffion 
of the imperial throne during half a century. 
But though the firft imprefiion of the Crufaders 
was fo unexpedled that they made their conqueils 
with great eafe, they found infinite difficulty in 
preferving them. Eftablilhments fo diftant from 
Europe, furrounded by warlike nations, animated 
with fanatical zeal fcarcely inferior to that of the 
Crufaders themfelves, were perpetually in danger 
of being overturned. Before the expiration of 
the thirteenth century, [1291,] the Chrillians 
were driven out of all their Afiatic poffeffions, in 
acquiring of which incredible numbers of men 
had periihed, and immenfe fums of money had 
been waited. The only common enterprize in 
which the European nations ever engaged, and 
which they all undertook with equal ardour, re- 
mains a lingular monument of human folly. 

But from thefe expeditions, extravagant as 
they were, beneficial confequences followed, 
which had neither been forefeen nor expected. 
In their progrefs towards the Holy Land, the 
followers of the crofs marched through countries 
better cultivated, and more civilized than their 
own. Their fidt rendezvous was commonly in 
Italy, in which Venice, Genoa, Pifa, and other 
cities, had begun to apply themfelves to com- 
merce, and had made conliderable advances to- 

^ wards wealth as well as refinement. They em- 
I barked there, and landing in Dalmatia, purfued 

their route by land to Conilantinople. Though 
the military fpij'it had been long extinct in the 

p 2 eaftern 
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eaftern Empire, and a defpotifm of the word: 
fpecies had annihilated almoft every public virtue, 
yet Conftantinople, having never felt the deftruc- 
tive rage of the barbarous nations, was the great- 
eft, as well as the moft beautiful city in Europe, 
and the only one in which there remained any 
image of the ancient elegance in manners and 
arts. The naval power of the eaftern Empire 
was confiderable. Manufactures of the moft cu- 
rious fabric were carried on in its dominions. 
Conftantinople was the chief mart in Europe for 
the commodities of the Eaft Indies. Although 
the Saracens and Turks had torn from the Em- 
pire many of its richeft provinces, and had re- 
duced it within very narrow bounds, yet great 
wealth flowed into the capital from thefe various 
fources, which not only cherilhed fuch a tafte 
for magnificence, but kept alive fuch a relifh for 
the fciences, as appears confiderable, when com- 
pared with what was known in other parts of 
Europe. Even in Afia, the Europeans, who 
had aflumed the crofs, found the remains of the 
knowledge and arts which the example and en- 
couragement of the Caliphs had diffufed through 
their empire. Although the attention of the 
hiftorians of the Crufades was fixed on other ob- 
jects than the ftate of fociety and manners among 
the nations which they invaded, although moft 
of them had neither tafte nor difcernmdnt enough 
to defcribe thefe, they relate, however, fuch fig- 
nal aCts of humanity and generofity in the con- 
duct of Saladin, as well as fome other leaders of 
the Mahometans, as give us a very high idea of 
their manners. It was not pofiible for the Cru- 
faders to travel through fo many countries, and 

to 
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to behold their various cuftoms and inftitutions, 
without acquiring information and improvement. 
Their views enlarged ; their prejudices wore off; 
new ideas crowded into their minds ; and they 

\ mull have been fenfible, on many occalions, of 
i the rufticity of their own manners, when com- 
i pared with thofe of a more poliihed people. 

Thefe impreffions were not fo flight as to be ef- 
faced upon their return to their native countries. 
A clofe intercourfe fubfifted between the call 

1 and weft during two centuries ; new armies were 
continually marching from Europe to Afia, 
while former adventurers returned home and im- 
ported manyof the cuftoms to which they had been 
familiarized by a long refldence abroad. Accord- 
ingly, we difcover, foon after the commence- 
ment of the Crufades, greater fplendour in the 
courts of princes, greater pomp in public cere- 
monies, a more refined tafte in pleafure and 
amufements, together with a more romantic fpi- 
rit of enterprize fpreading gradually over Europe ; 

| and to thefe wild expeditions, the effedt of fuper- 
ftition or folly, we owe the firft gleams of light 

ij which tended to difpel barbarifm and ignorance. 
Butthefe beneficial confequences of the Crufades 

ji took place flowly; their influence upon the ftate of 
property, and confequently of power, in the dif- 
ferent kingdoms of Europe, was more immediate 

; as well as difcernible. The nobles who aflumed 
the crofs, and bound themfelves to march to the 
Holy Land, foon perceived that great fums were 

i neceflary towards defraying the expences of fuch 
a a diftant expedition, and enabling them to ap- 
{ pear with fuitable dignity at the head of their 
r vaffals. But the genius of the feudal fyftem was 

d 3 averfe 
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averfe to the impofition of extraordinary taxes; 
and fubjects in that age were unaccultomed to 
pay them. No expedient remained for levying 
the fums requiiite, but the fale of their^polfei- 
fions. As men were inflamed with romantic ex- 
pe&ations of the fplendid conquefts which they 
hoped to make in Alia, and poffelfed with fuch 
zeal for recovering the Holy Land as fwallowed 
up every other pallion, they relinquiflied their an- 
cient inheritances without any relu&ance, and for 
prices far below their value, that they might fally 
forth as adventurers in queft of new fettlements 
in unknown countries. The monarchs of the 
great kingdoms in the weft, none of whom had 
engaged in the iirft Crufade, eagerly feized this 
opportunity of annexing confiderable temtories 
to their crowns at fmall expence *. Befides this, 
leveral great barons, who perifhed in the Holy 
War, having left no heirs, their fiefs reverted of 
courfe to their refpective fovereigns; and by thefe 
acceflions of property, as well as power taken 
from the one fcale and thrown into the other, 
the regal authority rofe in proportion as that of . 
the ariftocracy declined. The abfence, too, of 
many potent vaflals, accuftomed to controul and 
give law to their fovereigns, affordtd them an 
opportunity of extending their prerogative, and 
of acquiring a degree of weight in the conftitu- 
tion which they did not formerly pofiefs. To 
thefe circumftances, we may add, that as all who 
affumed the crofs were taken under the imme- 
diate protection of the church, and its heavieft 
anathemas were denounced againft fuch as ftiould 

J Willelm. Malmlbur. Gu'bert. Abbasap. Bongarf. vol. i. 
481. 
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difquiet or annoy thofe who had devoted themfelves 
to this fervice; the private quarrels and hoftilities 
which banifhed tranquillity from a feudal king- 
dom, were fufpended or extinguifhed ; a more 
general and fteady adminiftration of juftice began 
to be introduced, and fome advances were made 
towards the eftablifhment of regular government 
in the feveral kingdoms of Europe™ [O]. 

The commercial effects of the Crufades were 
not lefs confiderable than thofe which I have al- 
ready mentioned. The firft armies under the 
ftandard of the crofs, which Peter the hermit and 
Godfrey of Bouillon led through Germany and 
Hungary to Conftantinople, fuffered fo much by 
the length of the march, as well as by the fierce- 
nefs of the barbarous people who inhabited thofe 
countries, that it deterred others from taking the 
fame route ; and rather than encounter fo many 
dangers, they chofe to go by fea. Venice, Ge- 
noa, and Pifa furnifhed the tranfports on which 
they embarked. The fum which thefe cities re- 
ceived merely for freight from fuch numerous ar- 
mies was immenfe n. This, however, was but a 
fmall part of what they gained by the expedi- 
tions to the Holy Land; the Crufaders contradt- 
ed with them for military ftores and provifions ; 
their fleets kept on the coafl as the armies ad- 
vanced by land ; and fupplying them with what- 
ever was wanting, engrofled all the profits of a 
branch of commerce which, in every age, has 
been extremely lucrative. The fuccefs which at- 

m Du Cange Glofiar. voc. Cruce Jignatus. Guil. Abbaj 
ap. Bongarf. vol. i. 480. 482, 

[O] Note XIV. 
» Muratori Antiquit. Italic, medii tevi, vol. ii. 905. 
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tended the arms of the Crufaders was produftive 
of advantages fall more permanent. There are 
charters yet extant, containing giants to the 
Venetians, Pifans, and Genoefe of the moll ex- 
tenfive immunities in the feveral fettlements which 
the Chriftians made in Alia. All the commodi- 
ties which they imported or exported are there- 
by exempted from every impoiition ; the proper- 
ty of entire fuburbs in fome of the maritime 
towns, and of large ftreets in others, is veiled in 
them; and all queilions, ariilng among perfons 
fettled within their precindls, or who traded un- 
der their proteftion, are appointed to be tried 
by their own laws, and by judges of their own 
appointment When the Crufaders feized 
Conilantinople, and placed one of their own 
leaders on the imperial throne, the Italian States 
were likewife gainers by that event. The Vene- 
tians, who had planned the enterprize, and took 
a confiderable part in carrying it into execution, 
did not neglect to fecure to themfelves the chief 
advantages redounding from its fuccefs. They 
made themfelves mailers of part of the ancient 
Peloponnefus in Greece, together with fome of 
the moil fertile iflands in the Archipelago. Ma- 
ny valuable branches of the commerce, which 
formerly centered in Conilantinople, were tranf- 
ferred to Venice, Genoa, or Pifa. Thus a fuc- 
ceflion of events, occafioned by the Holy War, 
opened various fources, from which wealth flow- 
ed in fuch abundance into thefe cities as enabled 
them, in concurrence with another inilitution, 

. o Muratori Antiquit. Italic, medii a:vi, vol. ii. 906, &c. 
1> Viilehardouin Hift. de Conftant. 1'ous I’-Eropereurs 

Franjois, lOjj &c, 
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which fhall be immediately mentioned, to fecure 
their own liberty and independence. 

II. The inftitution to which I alluded was the 
forming of cities into communities, corporations, 
or bodies politic, and granting them the privilege 
of municipal jurifdiction, which contributed 
more, perhaps, than any other caufe, to intro- 
duce regular government, police, and arts, and 
to diffufe them over Europe. The feudal go- 
vernment had degenerated into a fyftem of op- 
preffion. The ufurpations of the nobles were 
become unbounded and intolerable: they had re- 
duced the great body of the people into a date of 
a&ual fervitude : the condition of thofe dignified 
with the name of freemen, was often little pre- 
ferable to that of the other. Nor was fitch op- 
prefiion the portion of thofe alone who dwelt in 
the country, and were employed in cultivating 
the eftate of their mailer. Cities and villages 
found it neceffary to hold of fome great lord, on 
whom they might depend for protection, and 
became no lefs lubjecl to his arbitrary jurifdic- 
tion. The inhabitants were deprived of thofe 
rights, which, in focial life, are deemed moll na- 
tural and inalienable. They could not difpofe of 
the effects which their own indullry had ac- 
quired, either by a latter will, or by any deed 
executed during their life i. They had no right 
to appoint guardians for their children during 
their minority. They were not permitted to 
marry without purchafing the confent of the 

S Dacherii Spiceleg. tom. xi. 374, 375. edit, in 410. Or- 
donances des Rois de France, tom. iii. 204. No. 2. 6. 

lord 
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lord on whom they dependedr. If once they 
had commenced a law-fuit, they duril not termi- 
nate it by an accommodation, becaufe that would 
have deprived the lord, in whofe court they 
pleaded, of the perquifites due to him on palling 
fentences. Services of various kinds, no leis 
difgraceful than oppreflive, were exacted from 
them without mercy or moderation. The fpirit 
of induftry was checked in fome cities by ab- 
furd regulations, and in others by unreafonable 
exactions ; nor would the narrow and oppreffive 
maxims of a military ariftocracy have permitted 
it ever to rife to any degree of height or vigour 

But as foon as the cities of Italy began to 
turn their attention towards commerce, and to 
conceive fome idea of the advantages which they 
might derive from it, they became impatient to 
fhake off the yoke of their infolent lords, and to 
eltablifh among themfelves fuch a free and equal 
government, as would render property fecure, 
and indullry flouridiing. The German empe- 
rors, efpecially thofe of the Franconian and 
Suabian lines, as the feat of their government 
was far dillant from Italy, poffefied a feeble and 
imperfedl jurifdidtion in that country. Their 
perpetual quarrels, either with the popes or with 
their own turbulent valfals, diverted their atten- 
tion from the interior police of Italy, and gave 

r Ordonances des Rois de France, tom. i. p. aa. tom iii. 
203. No. 1. Murat, Antiq. Hal vol. tv. p. 20. Dachcr. 
Spicel vol. xi. 325. 34T. 

6 Dacher. Spicel. vol. ix. i?2. 
* M. 1’Abbe Mably obfervac. fur I’hift. de France, tom. 

jl. p. 2. 56, 
conftant 
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conftant employment to their arms. Thefe cir- 
cumilances encouraged the inhabitants of fome 

! of the Italian cities, towards the beginning of 
the eleventh century, to affume new privileges, 
to unite together more clofely, and to form 

l themfelves into bodies politic under the govern- 
1 ment of laws eftablilhed by common confent u. 
^ The rights, which many cities acquired by bold 
; or fortunate ufurpations, others purchafed from 

the emperors, who deemed themfelves gainers 
when they received large Aims for immunities 

! which they were no longer able to withhold ; 
and fome cities obtained them gratuitoufly, from 
the generolity or facility of the princes on whom 
they depended. The great increafe of wealth 

i which the Crufades brought into Italy occa- 
fioned a new kind of fermentation and aftivity m 
the minds of the people, and excited fuch a ge- 
neral pafiion for liberty and independence, that, 

j before the conclufion of the lad Crufade, all the 
| confiderable cities in that country had either pur- 

chafed or had extorted large immunities from the 
emperors [P]. 

This innovation was not long known in Italy 
| before it made its way-into France. Louis le 

Gros, in order to create fome power that might 
counterbalance thofe potent vaffals who con- 
trouled, or gave law to the crown, firlt adopted 
the plan of conferring new privileges on the 

: towns fituated within his own domaine. Thefe 
privileges were called charters of community, by 
which he enfranchifed the inhabitants, abolilhed 
all marks of fervitude, and formed them into 

u Murat. Antiq. Ital. val. iv. p. 5. [P] Norr XV. 
cor- 



corporations or bodies politic, to be governed by 
a council and magillrates of their own nomina- 
tion. Thefe niagiltrates bad the right of ad- 
minittering juftice within their own precindts, of 
levying taxes, of embodying and training to arms 
the militia of the town, which took the field 
when required by the fovereign, under the com- 
mand of officers appointed by the community. 
The great barons imitated the example of their 
monarch, and granted like immunities to the 
towns within their territories. They had wafted 
fuch great fums in their expeditions to the Holy 
Land, that they were eager to lay hold on this 
new expedient for raifing money, by the fale of 
of thofe charters of liberty'. Though the infti- 
tution of communities was as repugnant to their 
maxims of policy, as it was adverfe to their 
power, they difregarded remote confequences, in 
order to obtain prefent relief. In lefs than two 
centuries, fervitude was aboliihed in moft of the 
towns in France, and they became free corpora- 
tions, inftead of dependant villages, without ju- 
rifdittion or privileges [Q]. Much about the 
fame period, the great cities in Germany began to 
acquire like immunities, and laid the foundation 
of their prefent liberty and independence [R]. 
The practice fpread quickly over Europe, and 
was adopted in Spain, England, Scotland, and 
all the other feudal kingdoms [SJ. 

The good effects of this new inftitution were 
immediately felt, and its influence on govern- 
ment as well as manners was no lefs extenfive 
than falutary. A great body of the people was 

[QJ Note XVI. [R] Note XVII. 
[SJ Note XVIII. 
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releafed from fervitude, and from all the arbi- 
trary and grievous impofitions to which that 
wretched condition had fubjefted them. Towns, 

. upon acquiring the right of community, became 
fo many little republics, governed by known and 

| equal laws. Liberty was deemed fuch an elfen- 
tial and charadferiftic part in their conftitution, 
that if any flave took refuge in one of them, and 
refided there during a year without being claim- 
ed, he was inftantly declared a freeman, and ad- 

, mitted as a member of the community w. 
As one part of the people owed their liberty 

; to the eredfion of communities, another was in- 
debted to them for their fecurity. Such had 
been the Hate of Europe during feveral centuries, 

| that felf-prefervation obliged every man to court 
t! the patronage of fome powerful baron, and in 
I times of danger his caftle was the place to which 
!ji! all reforted for fafety. But towns furrounded with 
ifj walls, whofe inhabitants were regularly trained 
i to arms, and bound by intereft, as well as by the 
jt moft folemn engagements, reciprocally to- defend 
■ each other, afforded a more commodious and fe- 

cure retreat. The nobles began to be confidered 
Ias of lefs importance when they ceafed to be the 

foie guardians to whom the people could look 
up for protedlion againft violence. 

If the nobility fuffered fome diminution of 
their credit and power by the privileges granted 
to the cities, the crown acquired an increafe of 

3 both. As there were no regular troops kept on 
foot in any of the feudal kingdoms, the monarch 

\ could bring no army into the field, but what 
( was compofed of foldiers furnifhed by the crown 

w Statut. Humbevti Eellojoci Dacher. Spied, vol. ix. 182. 
185. Charta Comit. Forenf. ibid. jjj. 
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vaffals, always jealous of the regal authority; 
nor had he any funds for carrying on the public 
fervice but fuch as they granted him with a very 
fparing hand. But when the members of com- 
munities were permitted to bear arms, and were 
trained to the ufe of them, this in fome degree 
fupplied the firil defedt, aud gave the crown the 
command of a body of men, independent of its 
great vaflals. The attachment of the cities to 
their fovereigns, whom they refpedted as the 
firil authors of their liberties, and whom they 
were obliged to court as the protedlors of their 
immunities againit the domineering fpirit of the 
nobles, contributed fomewhat towards removing 
the fecond evil, as, on many occafions, it pro- 
cured the crown fupplies of money, which added 
new force to governmentx. 

The acquilition of liberty made fuch a happy 
change in the condition of all the members of 
communities, as rouled them from that inaftiou 
into which they had been funk by the wretched- 
nefs of their former ftate. The fpirit of induilry 
revived. Commerce became an objedf of atten- 
tion, and began to flonriih. Population in- j 
creafed. Independence was eftablilhed; and 
wealth flowed into cities which had long been 
the feat of poverty and oppreffion. Wealth was 
accompanied by its ufual attendants, oftentation I 
and luxury; and though the former was formal 
and cumberfomc, and the latter inelegant, they 
led gradually to greater refinement in manners* 
and in the habits of life. Together with this 
improvement in manners, a more regular fpe- 
cies of government and police was introduced. 

x Ordon. des Rois dc France, tom. i. 602. 7^5.; tom. ii. 
318. 422. 
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As cities grew to be more populous, and the 
occafions of iutercourfe among men increafed, 
ilatutes and regulations multiplied of courfe, 
and all became fenilble that their common fafety 
depended on obferving them with exa&nefs, and 
on punilhing fuch as violated them, with promp- 
titude and rigour. Laws and fubordination, as 
well as polilhed manners, taking their rife in 
cities, diffufed themfelves infeniibly through the 
reft of the fociety. 

III. The inhabitants of cities, having obtain-' 
ed perfonal freedom and municipal jurifdiction, 
foon acquired civil liberty and political power, 
It was a fundamental principle in the feudal fyf- 
tem of policy, that no freeman could be fubjected 
to new laws or taxes uidefs by his own confent. 
In confequence of this, the vaffals of every baron 
were called to his court, in which they eftabliih- 
ed, by mutual confent, fuch regulations as they 
deemed moft beneficial to their fmall fociety, and 
granted their fuperiors fuch fupplies of money, 
as were proportioned to their abilities, or to his 
wants. The barons themfelves, conformably to 
the fame maxim, were admitted into the fupreme 
afiembly of the nation, and concurred with the 
fovereign in enadling laws, or in impofing taxes. 
As the fuperior lord, according to the original 
plan of feudal policy, retained the diredt proper- 
ty of thofe lands which he granted, in temporary 
poffeffion, to his vaffals; the law, even after 
fiefs became hereditary, ftill fuppofed this ori- 

1 ginal practice to fubfift. The great council of 
each nation, whether diftinguiihed by the name 
of a parliament, a diet, the Cortes, or the States- 
general, was compofed entirely of fuch barons, 

e 2 and 
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and dignified ecclefiaftics, as held immediately 
of the crown. Towns, whether fituated within 
the royal domaine or on the lands of a fubjedt, 
depended originally for protedlion on the lord of 
whom they held. They had no legal name, 
no political exiftence, which could entitle them 
to be admitted into the legiflative alfembly, or 
could give them any authority there. But as 
foon as they were enfranchifed, and formed into 
bodies corporate, they became legal and inde- 
pendent members of the conftitution, and ac- 
quired all the rights eflential to freemen. 
Amongft thefe, the moft valuable was, the pri- 
vilege of a decifive voice in enacting public laws, 
and granting national fubfidies. It was natural 
for cities, accuftomed to a form of municipal go- 
vernment, according to which no regulation 
could be eftablifhed within the community, and 
no money could be raifed but by their own con- 
fent, to claim this privilege. The wealth, the 
power, and confideration, which they acquired 
on recovering their liberty, added weight to 
their claim ; and favourable events happened, or 
fortunate conjunctures occurred, in the different 
kingdoms of Europe, which facilitated their ob- 
taining pofTeffion of this important right. In 
England, one of the firlt countries in which the 
reprefentatives of boroughs were admitted into 
the great council of the nation, the barons who 
took arms againft Henry III. f[A. D. 1265] 
fummoned them to attend parliament, in order 
to add greater popularity to their party, and to 
ftrengthen the barrier again 11 the encroachments 
of regal power. In France, Philip the Fair, a 
monarch no lefs fagacious than enterprifing, 

con- 
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cotifidered them as inftruments which might be 
employed with equal advantage to extend the 
royal prerogative, to counterbalance the exorbi- 
tant power of the nobles, and to facilitate the 
impofition of new taxes. With thefe views, he 
introduced the deputies of fuch towns as were 
formed into communities, into the States-gene- 
ral of the nation In the empire, the wealth 
and immunities of the imperial cities placed them 
on a level with the moft confiderable members of 
the Germanic body. Confcious of their own pow- 
er and dignity, they pretended to the privilege 
of forming a feparate bench in the diet [A. IX 
1293] ; and made good their pretenlion 

But in what way foever the reprefentatives of 
cities firft gained a place in the legiflature, that 
event had great influence on the form and genius 
of government. It tempered the rigour of ari- 
ftocratical oppreflion with a proper mixture of 
popular liberty : it fecured to the great body of 
the people, who had formerly no reprefentatives, 
aftive and powerful guardians of their rights and 
privileges : it eltablilhed an intermediate power 
between the king and the nobles, to which each 
had recourfe alternately, and which at fome 
times oppofed the ufurpations of the former, on 
other occafions checked the encroachments of 
the latter. As foon as the reprefentatives of 
communities gained any degree of credit and in- 
fluence in the legiflature, the fpirit of laws be- 
came different from what it had formerly been ; 
it flowed from new principles; it was diretted 

y Pafquier Recherches dela France, p. 81. edit. Par. 1633. 
* Pt'efTel Abregc de 1’hjfloire & droit d’AUemagne, p. 

4*8. 45*< 
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towards new objects ; equality, order, the pub- 
lic good, and the redrefs of grievances, were 
phrafes and ideas brought into ufe, and which 
grew to be familiar in the ftatutes and jurifpru- 
dence of the European nations. Almoft all the 
efforts in favour of liberty in every country of 
Europe, have been made by this new power in 
the legiflature. In proportion as it rofe to con- 
ilderation and influence, the feverity of the ari- 
iiocratical fpirit decreafed ; and the privileges of 
the people became gradually more extenfive, as 
the ancient and exorbitant jurifdidtion of the no- 
bles was abridged [TJ. 

IV. The inhabitants of towns having been de- 
clared free by the charters of communities, that 
part of the people which refided in the country, 
and was employed in agriculture, began to recover 
liberty by enfranchifement. During the rigour 
of feudal government, as hath been already ob- 
ferved, the great body of the lower people was re- 
duced to fervitude. They were flaves fixed to the 
foil which they cultivated, and together with it 
were transferred from one proprietor to another, 
by fale, or by conveyance. The fpirit of feudal 
policy did not favour the enfranchifement of that 
order of men. It was an eftablifhed maxim, that 
no vaffal could legally diminifh the value of a 
fief, to the detriment of the lord from whom he 
had received it. In confequence of this, manu- 
mifilon by the authority of the immediate mailer 
■was not valid ; and unlefs it was confirmed by 
the fuperior lord of whom he held, Haves belong, 
ing to the fief did not acquire a complete right 

[T] Note XIX. 
to 
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to their liberty. Thus it became neceffary to 
afcend through all the gradations of feudal hold- 
ing to the King, the lord paramounta. A form 
of procedure lo tedious and troublefome, dif- 
eouraged the practice of manumiffion. Domeftic 

| or perfonal llaves often obtained liberty from the 
j humanity or beneficence of their mailers, to 

whom they belonged in abfolute property. The 
condition of llaves fixed to the foil, was much 
more unalterable. 

i But the freedom and independence which one 
part of the people had obtained by the inllitution 
of communities, infpired the other with the moll 

J ardent defire of acquiring the fame privileges ; 
» and their fuperiors, fenlible of the.various ad- 
r vantages which they had derived from their for- 
i' mer conceffions to their dependents, were lefs 
:j unwilling to gratify them by the grant of new 
ii; immunities. The enfranchilement of llaves be- 
| came more frequent ; and the monarchs of 
I France, prompted by neceffity no lefs than by 
I their inclination to reduce the power of the no- 
i bles, endeavoured to render it general [A. D. 
:i 1315 and 1318]. Louis X. and Philip the 
| Long iffued ordinances, declaring, “ That as 
4 all men were by nature freeborn, and as their 
; kingdom was called the kingdom of Franks, 

they determined that it Ihould be fo in reality 
as well as in name; therefore they appointed 
that enfranchifements Ihould be granted through- 

x out the whole kingdom, upon juft and reafon- 
i able conditionsb.” Thefe edidls were carried 

a Etabliflemrns de St. Louis, liv. ii. ch. 34. Ordon. 
t tom. i. 183, not. (a). 

Ordon. tom. i. p. 583, 653. 
into 
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into immediate execution within the royal do- 
maine. The example of their fovereigns, to- 
gether with the expectation of confiderahle fums 
which they might raife by this expedient, led 
many of the nobles to fet their dependants at li- 
berty ; and fervitude was gradually abolifhed in 
almoft every province of the kingdom [UJ. In 
Italy, the eltablilhment of republican govern- 
ment in their great cities, the genius and max- 
ims of which were extremely different from thofe 
of the feudal policy, together with the ideas of 
equality, which the progrefs of commerce had 
rendered familiar, gradually introduced the prac- 
tice of enfranchifing the ancient predial Haves. 
In fame provinces of Germany, the perfons who 
had been fubjeCf to this fpecies of bondage were 
releafed ; in others, the rigour of their Hate was 
mitigated. In England, as the fpirit of liberty 
gained ground, the very name and idea of perfon- 
al fervitude, without any formal interpoiition of 
the legiflature to prohibit it, was totally banifhed. 

The effeCts of fuch a remarkable change in the 
condition of fo great a part of the people, could 
not fail of being confiderable and extenfive. The 
hufbandman, mailer of his own induftry, and 
fecure of reaping for himfelf the fruits of his 
labour, became the farmer of the fame fields 
where he had formerly been compelled to toil 
for the benefit of another. The odious name? 
of mailer and of Have, the molt mortifying and 
deprefling of all diftinCtions to human nature, 
were abolifhed. New profpeCts opened, and new 
incitements to ingenuity and enterprize prefented 
thenifelves to thofe who were emancipated. The 

[V] Not* XX. 
exp eft- 
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expectation of bettering their fortune, as well as 

j that of railing themfelves to a more honourable 
condition, concurred in calling forth their ac- 
tivity and genius ; and a numerous clafs of men, 
who formerly had no political exiftence, and 
were employed merely as inftruments of labour, 
became ufeful citizens, and contributed towards 
augmenting the force or riches of the fociety 
which adopted them as members. 

V. The various expedients which were em- 
ployed in order to introduce a more regular, 
equal, and vigorous adminiftration of juftice, 

i contributed greatly towards the improvement of 
t fociety. What were the particular modes of 
i difpenfing juftice, in their feveral countries, 
ii among the various barbarous nations, which over- 

ran the Roman Empire, and took pofleflion of 
i its different provinces, cannot now be determined 
i with certainty. We may conclude, from the 
ii form of government eftablifhed among them, as 
i well as from their ideas concerning the nature of 
i fociety, that the authority of the magiftrate was 
1; extremely limited, and the independence of in- 
■/ dividuals proportionally great. Hiftory and re- 
ii cords, as far as thefe reach back, juftify this 
i< conclufion, and reprefent the ideas and exercife 

jf juftice in all the countries of Europe, as little 
H lifferent from thofe which muft take place in the 
r ttoft fimple ftate of civil life. To maintain the 
b trder and tranquillity of fociety by the regular 
i :xecution of known laws ; to inflidt vengeance on 

- rimes deftrudtive of the peace and fafety of in- 
lividuals, by a profecution carried on in the 
tame and by the authority of the community; 
o confider the punifhment of criminals as a pub- 
c example to deter others from violating the 

laws; 
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laws; were obje&s of government little underftood 
fn theory, and lefs regarded in practice. The 
magiftrate could hardly be faid to hold the fword 
of juttice ; it was left in the hands of private per- 
fons. Refentment was almoil the foie motive 
for profecuting crimes ; and to gratify that paf- 
fion, was conlidered as the chief end in punilh- 
ing them. He who fuffered the wrong, was the 
only perfon who had a right to purfue the ag- 
grelfor, and to exa£f or to remit the punifhment. 
From a fyftem of judicial procedure, fo crude 
and defective, that it feems to be fcarcely com- 
patible with the fubliftence of civil fociety, dif- 
order and anarchy flowed. Superftition con- 
curred with this ignorance concerning the nature 
of government, in obftruCting the adminillration 
ofjultice, or in rendering it capricious and un- 
equal. To provide remedies for thefe evils, fo 
as to give a more regular courfe to juftice, was, 
during feveral centuries, one great object of po- 
litical wifdom. The regulations for this purpofe 
may be reduced to three general heads : To ex- 
plain thefe, and to point out the manner in which 
they operated, is an important article in the hif- 
tory of fociety among the nations of Europe. 

1. The firft coniiderable flep towards ellablifli- 
ing an equal adminillration of jullice, was the 
abolilhment of the right which individuals claim- 
ed of waging war with each other, in their own 
name, and by their own authority. To repel 
injuries, and to revenge wrongs, is no lefs natu- 
ral to man, than to cultivate friendlhip: and 
while fociety remains in its moll Ample Hate, the 
former is confidered as a perfonal right no lets 
alienable than the latter. Nor do men in this 
fit nation deem that they have a title to redrefs 
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their own wrongs alone ; they are touched with 
the injuries done to thofe with whom they are 
connected, or in whofe honour they are interelt- 
ed, and are no lefs prompt to avenge them. The 
lavage, how imperfeflly foever he may compre- 
hend the principles of political union, feels 
warmly the fentiments of focial affection, and the 
obligations ariling from the ties of blood. On 
the appearance of an injury or affront offered to 
his family or tribe, he kindles into rage, and pur- 
ties the authors of it with the keeneft refentment. 
He coniiders it as cowardly to expect redrefs 
from any arm but his own, and as infamous to 
give up to another the right of determining what 
reparation he fhould accept, or with what ven- 
geance he fhould reft fatisfied. 

The maxims and practice of all uncivilized na- 
tions, with refpeft to the profecution and pu- 
nifhment of offenders, particularly thofe of the 
ancient Germans, aud other barbarians who in- 
vaded the Roman Empire, are perfectly con- 
formable to thefe ideas c. While they retained 
their native fimplicity of manners, and continued 
to be divided into fmall tribes or focieties, the 
defects in this imperfect fyftem of criminal jurif- 
prudence (if it merits that name) were lefs fen- 
iibly felt. When they came to fettle in the ex- 
tenfive provinces which they had conquered, and 
to form themfelves into great monarchies ; when 
new objects of ambition prefenting themfelves, 
increafed both the number and the violence of 
their diifenftons; they ought to have adopted 

o new maxims concerning the redrefs of injuries, 
c Tacit, de Mor, German, cap. »i. Veil. Paterc. lib. ii. 

e. n2. 
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and to have regulated, by general and equal 
laws, that which they formerly left to be direft- 
ed by the caprice of private pafiion. But lierce 
and haughty chieftains, accuilomed to avenge 
themfelves on fuch as had injured them, did not 
think of relinquiihing a right which they confi- 
dered as a privilege of their order, and a mark of 
their independence. Laws enforced by the au- 
thority of princes and magiftrates, who poffefTed 
little power, commanded no great degree of re- 
verence. The adminiflration of juftice among 
rude illiterate people, was not fo accurate, or de- 
cifive, or uniform, as to induce men to fubmit 
implicitly to its determinations. Every offended 
baron buckled on his armour, and fought redrefs 
at the head of his vaffals. His adverfary met 
him in like hoftile array. Neither of them ap- 
pealed to impotent laws, which could afford 
them no protection. Neither of them would 
fubmit points, in which their honour and their 
pafiions were warmly interefted, to the flow de- 
termination f){ a judicial inquiry. Both trufted 
to their fwords for the decifion of the conteft. 
The kindred and dependants of the aggreffor, as 
well as of the defender, were involved in the 
quarrel. They had not even the liberty of re- 
maining neutral. Such as refufed to ad in con- 
cert with the party to which they belonged, 
were not only expofed to infamy, but fubjeded 
to legal penalties. 

The different kingdoms of Europe were torn 
and afflided, during feveral centuries, by inteifine 
wars, excited by private animofities, and carried 
on with all the rage natural to men of fierce man- 
ners, and of violent pafiions. The eflate of 

every 
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every baron was a kind of independent territory, 
disjoined from thofe around it, and the hoftilities 
between them feldom ceafed. The evil became 
fo inveterate and deep-rooted, that the form and 
laws of private war were afcertained, and regu- 
lations concerning it made a part in the fyftem of 
jurifprudenced, in the fame manner as if this 
praftice had been founded in fome natural right 
of humanity, or in the original conftitution of 
civil fociety. 

So great was the diforder, and fuch the cala- 
mities, which thefe perpetual hoftilities occaiion- 
cd, that various efforts were made to wreft from 
the nobles this pernicious privilege. It was the 
intereft of every fovereign to abolifti a practice 
which almoft annihilated his authority. Charle- 
magne prohibited it by an exprefs law, as an in- 
vention of the devil to deftroy the order and hap- 
pinefs of fociety® ; but the reign of one monarch, 
however vigorous and active, was too fhort to 
extirpate a cuftom fo firmly eftabliftied. Inftead 
of enforcing this prohibition, his feeble fucceffors 
durft venture on nothing more than to apply pal- 
liatives. They declared it unlawful for any per- 
fon to commence war, until he had fent a formal 
defiance to the kindred and dependants of his 
adverfary; they ordained that, after the commif- 
fion of the trelpafs or crime which gave rife to a 
private war, forty days muft elapfe before the 

; perfon injured ftiould attack the vaffals of his ad- 
1 verfary ; they enjoined all perfons to fufpend 
- their private animofities, and to ceafe from hof- 

d Beaumanoir Coultumes de Beauvoifis, ch. 59, et les 
1 notes de Thaumaffiere, p. 447. 

e Capitul. A. D. 801. Edit. Baliu. vol, i. p. 37 r. 
vol. 1. r tilities. 
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tilities, when the king was engaged in any war 
again ft the enemies of the nation. The church 
co-operated with the civil magiftrate, and inter- 
pofed its authority in order to extirpate a practice 
lo repugnant to the fpirit of Chriftianity. Va- 
rious councils iffued decrees, prohibiting all pri- 
vate wars ; and denounced the heavieft anathemas 
againft fuch as fhould difturb the tranquillity of 
fociety, by claiming or exerciling that barbarous 
right. The aid of religion was called in to com- 
bat and fubdue the ferocity of the times. The 
Almighty was faid to have manifefted, by vifions 
and revelations to different perfons, his difappro- 
bation of that fpirit of revenge, which armed one 
part of his creatures againft the other. Men 
were required, in the name of God, to fheath 
their fwords, and to remember the facred ties 
which united them as Chriftians, and as members 
of the fame fociety. But this jundtion of civil 
and eccleliaftic authority, though ftrengthened 
by every thing moft apt to alarm and to overawe 
the credulous fpirit of thofe ages, produced no 
other effedl than fome temporary fufpeniions of 
hoftilities, and a cefifation from war on certain 
days and feafons confecrated to the more folemn 
acts of devotion. The nobles continued to affert 
this dangerous privilege; (they refufed to obey 
fome of the laws calculated to annul and cir- 
cumfcribe it; they eluded others ; they peti- 
tioned ; they remonftrated; they ftruggled for 
the right of private war, as the higheft and moft 
honourable diftimftion of their order. Even fo 
late as the fourteenth century, we find the no- 
bles, in feveral provinces of France, contending 
for their ancient method of terminating their dif- 

ferences 
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ferences by the fvvord, in preference to that of 
fubmitting them to the deciiion of any judge. 
The final abolition of this practice in that king- 
dom, and the other countries in which it pre- 
vailed, is not to be afcribed fo much to the force 
of llatutes and decrees, as to the gradual increafe 
of the royal authority, and to the imperceptible 
progrefs of jufter fentiments concerning govern- 
ment, order, and public fecurity [X]. 

2. The prohibition of the form of trial by ju- 
dicial combat, was another confiderable ftep to- 
wards the introduction of fuch regular govern- 
ment, as fecured public order and private tran- 
quillity. As the right of private war left many 
of the quarrels among individuals to be decided, 
like thofe between nations, by arms ; the form 
of trial by judicial combat, which was edablilhed 
in every country of Europe, banilhed equity 
from courts of juftice, and rendered chance or 
force the arbiter of their determinations. In ci- 
vilized nations, all tranfaftions of any importance 
are concluded in writing. The exhibition of the 
deed or inllrument is full evidence of the fad!, 
and afeertains with precifion what each party has 
ftipulated to perform. But among a rude people, 
when the arts of reading and writing were fuch 
uncommon attainments, that to be mailer of 
either entitles a perfon to the appellation of a 
clerk or learned man, fcarcely any thing was 
committed to writing but treaties between princes, 
their grants and charters to their fubjedls, or 
fuch Iran factions between private parties as were 
of extraordinary confequence, or had an extenfive 

[X] Note XXI. 
F 2 effedt. 
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effeft. The greater part of affairs in common 
life and bufmefs were carried on by verbal con- 
tracts or promifes. This, in many civil quef- 
tions, not only made it difficult to bring proof 
fufficient to eftablifh any claim, but encouraged 
falfehood and fraud, by rendering them extreme- 
ly eafy. Even in criminal cafes, where a parti- 
cular faCt muff be afcertained, or an accufation 
muff be difproved, the nature and effedt of legal 
evidence were little underftood by barbarous na- 
tions. To define with accuracy that fpecies of 
evidence which a court had reafon to expeft; to 
determine when it ought to infill on pofitive 
proof, and when it Ihould be fatisfied with a 
proof from circumftances ; to compare the tefti- 
mony of difcordant witneffes, and to fix the de- 
gree of credit due to each ; were difcuffions too 
intricate and fubtile for the jurifprudence of ig- 
norant ages. In order to avoid encumbering 
themfelves with thefe, a more fimple form of 
procedure was introduced into courts as well ci- 
vil as criminal- In all cafes where the notoriety 
of the faft did not furnilh the cleareft and molt 
direft evidence, the perfon accufed, or he againft 
whom an aftion was brought, was called legally, 
or offered voluntarily, to purge himfelf by oath ; 
and upon his declaring his innocence, he was in- 
ftantly acquitted f. This abfurd practice effect- 
ually fcreened guilt and fraud from detection and 
punilhment, by rendering the temptation to per- 
jury fo powerful, that it was not eafy to refill it, 
The pernicious effeCts of it were fenlibly felt; 
and in order to guard againff them, the laws or- 

f Leg. Burgund. tit. 8, & 45. 
Leg. Eaiwar. tit. 8. § 5. 2, &c. 

Leg. Aleman, tit. 89. 

dained, 
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dained, that oaths fhould be adminiflered with 
great folemnity, and accompanied with every cir- 
cumftance which could infpire religious reverence, 
or fuperftitious terror s. This, however, proved 
a feeble remedy : thefe ceremonious rites became 
familiar, and their impreffion on the imagination 
gradually diminifhed ; men who could venture to 
difregard truth, were not apt to ilartle at the fo- 
lemnities of an oath. Their obfervation of this, 
put legillators upon devifing a new expedient for 
rendering the purgation by oath more certain 
and fatisfaftory. They required the perfon ac- 
cufed to appear with a certain number of free- 
men, his neighbours or relations, who corrobo- 
rated the oath which he took, by fwearing that 
they believed all that he uttered to be true. 
Thefe were called Compurgators, and their num- 
ber varied according to the importance of the 
fubjeft in difpute, or the nature of the crime 
with which a perfon was chargedh. In fome 
cafes, the concurrence of no lefs than three 
hundred of thefe auxiliary witneffes was requifite 
to acquit the perfon accufedh But even this 
device was found to be ineffeftual. It was a 
point of honour with every man in Europe, dur- 
ing feveral ages, not to defert the chief on whom 
he depended, and to Hand by thofe with whom 
the ties of blood connected him. Whoever then 
was bold enough to violate the laws, was fure of 
devoted adherents, willing to abet, and eager to 

S Du C.inge Glofiar. voc. Juramentum, vol. iii. p. 1607. 
Edit. Benedidt. 

11 Ibid, p, 1599. 
1 Spelman Glolfar. voc. sJJfath. Gregor. Turon. Hift. lib. 

via. c. 9. 
f 3 fervc 
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ferve him in whatever manner he required. The 
formality of calling compurgators proved an ap- 
parent, not a real fecurity, againft falfehood and 
perjury ; and the fentences of courts, while they 
continued to refer every point in quellion to the 
oath of the defendant, became fo flagrantly ini- 
quitous, as excited univerfal indignation againil 
this method of procedure k. 

Seniible of thefe defe&s, but ftrangers to the 
manner of correfting them, or of introducing a 
more proper form, our anceftors, as an infallible 
method of difcovering truth, and of guarding 
againfl; deception, appealed to Heaven, and re- 
ferred eveiy point in difpute to be determined, 
as they imagined, by the decifions of unerring 
wifdom and impartial juftice. The perfon ac- 
cufed, in order to prove his innocence, fubmitted 
to trial, in certain cafes, either by plunging his 
arm in boiling water; or by lifting a red-hot iron 
with his naked hand; or by walking bare-foot 
over burning plough-lhares ; or by other experi- 
ments equally perilous and formidable. On other 
occafions, he challenged his accufer to fight him 
in Angle combat. All thefe various forms of 
trial were conducted with many devout ceremo- 
nies ; the minifters of religion were employed, 
the Almighty was called upon to interpofe for 
the manifeftation of guilt, and for the protection 
of innocence; and whoever efcaped unhurt, or 
came off victorious, was pronounced to be ac- 
quitted by the yudgment of God1. 

k Leg. Langobard. lib. ii. tit. 55. § 34. 
’ Murat, differtatio de judiciis Dei. Antiquit. Ital. vol. iii. 

p. 612. 
Among 
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Among all the whimfical and abfurd inftitu- 
tlons which owe their exiftence to the weaknefs 
of human reafon, this, which fubmitted queftions 
that affe&ed the property, the reputation, and 
the lives of men, to the determination of chance, 
or of bodily ftrength and addrefs, appears to 
be the moft extravagant and prepofterous. There 
were circumftances, however, which led the na- 
tions of Europe to confider this equivocal mode 
of deciding any point in conteft, as a direft ap-t 
peal to Heaven, and a certain method of difco- 
vering its will. As men are unable to compre- 
hend the manner in which the Almighty carries 
on the government of the univerfe, by equal, fix- 
ed, and general laws, they are apt to imagine, 
that in every cafe which their pafiions or intereft 
render important in their own eyes, the Supreme 
Ruler of all ought vifibly to difplay his power in 
vindicating innocence and punifhing guilt. It 
requires no inconfiderable degree of fcience and 
philofophy to correcl this popular error. But 
the fentiments prevalent in Europe during the 
dark ages, inftead of corredting, ftrengthened it. 
Religion, for feveral centuries, confided chiefly 
in believing the legendary hiltory of thofe faints 
whofe names crowd and difgrace the Romifh ca- 
lendar. The fabulous tales concerning their mira- 
cles, had been declared authentic by the bulls of 
popes, and the decrees of councils: they made the 
great fubjett of the inftruftions which the clergy 
offered to the people, and were received by them 
with implicit credulity and admiration. By at- 
tending to thefe, men were accuftomed to believe 
that the eftablifhed laws of nature might be violated 
pn the molt frivolous occafions, and were taught 

to 
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to look rather for particular and extraordina- 
ry adts of power under the divine adminiftra- 
tion, than to contemplate the regular progrefs 
and execution of a general plan. One fuperfti- 
tion prepared the way for another; and whoever 
believed that the Supreme Being had interpofed 
miraculouily on thoie trivial occaiions mentioned 
in legends, could not but expedt his intervention 
in matters of greater importance, when folemnly 
referred to his decillon. 

With this fuperllitious opinion, the martial 
fpirit of Europe, during the middle ages, con- 
curred in eltablilhing the mode of trial by judi- 
cial combat. To be ready to maintain with his 
fword whatever his lips had uttered, was the firft 
maxim of honour with every gentleman. To af- 
fert their own rights by force of arms, to inflift 
vengeance on thofe who had injured or affronted 
them, were the diftinftion and pride of high-fpi- 
rited nobles. The form of trial by combat coin- 
ciding with this maxim, flattered and gratified 
thefe pafiions. Every man was the guardian of 
his own honour, and of his own life ; the jultice 
of his caufe, as well as his future reputation, de- 
pended on his own courage and prowefs. This 
mode of decifion was confidered, accordingly, as 
one of the happieft efforts of wife policy ; and as 
foon as it was introduced, all the forms of trial 
by fire or water, and other fuperftitious experi- 
ments, fell into difufe, or were employed only 
in controverfies between perfons of inferior rank. 
As it was the privilege of a gentleman to claim 
the trial by combat, it was quickly authorized 
over all Europe, and received in every country 
■yvkh equal fatisfa&ion. Not only quellions con- 

3 cerning 
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cernlng uncertain or contefted fa&s, but general 
and abftraft points in law, were determined by 
the iffue of a combat; and the latter was deem- 
ed a method of difcovering truth more liberal, 
as well as more fatisfactory, than that by invefti- 
gation and argument. Not only might parties, 
whofe minds were exafperated by the eagernefs 
and the hollility of oppofition, defy their anta- 
gonift, and require him to make good his charge, 
or to prove his innocence, with his fword; but 
witneffes who had no intereft in the ilfue of the 
queftion, though called to declare the truth by 
laws which ought to have afforded them protec- 
tion, were equally expofed to the danger of a 
challenge, and equally bound to affert the vera- 
city of their evidence by dint of arms. To com- 
plete the abfurdities of this military jurifpru- 
dence, even the charafter of a judge was not fa- 
cred from its violence. Any one of the parties 
might interrupt a judge when about to deliver his 
opinion ; might accufe him of iniquity and cor- 
ruption in the moft reproachful terms, and throw- 

i mg down his gauntlet, might challenge him to 
f defend his integrity in the field ; nor could he, 
* without infamy, refufe to accept the defiance, 
i or decline to enter the liils againft fuch an ad- 
’ verfary. 

Thus the form of trial by combat, like other 
abufes, fpread gradually, and extended to all 

it perfons, and almolt to all cafes. Ecclefiaftics, 
women, minors, fuperannuated and infirm per- 

) fons, who could not with decency or juftice be 
compelled to take arms, or to maintain their 
own caufe, were obliged to produce champions, 

I who offered from affection, or were engaged by 
rewards, 
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rewards, to fight their battles. The folemnities 
of a judicial combat were fuch as were natural in 
an aftion, which was confidered both as a formal 
appeal to God, and as the final decifion of quef- 
tions of the higheft moment. Every circum- 
ftance relating to them was regulated by the 
edidls of princes, and explained in the comments 
of lawyers, with a minute and even fuperftitious 
accuracy. Skill in thefe laws and rights was fre- 
quently the only fcience of which warlike nobles 
boafted, or which they were ambitious to at- 
tain n>. 

By this barbarous cuftom, the natural courfe 
of proceeding, both in civil and criminal quef- 
tions, was entirely perverted. Force ufurped the 
place of equity in courts of judicature, and juftice 
was baniihed from her proper manfion. Difcern- 
ment, learning, integrity, were qualities lefs ne- 
ceffary to a judge, than bodily ftrength and dex. 
terity in the ufe of arms. Daring courage, and 
fuperior vigour or addrefs, were of more moment 
towards fecuring the favourable iflue of a fuit, 
than the equity of a caufe, or the clearnefs of 
the evidence. Men, of courfe, applied them- 
felves to cultivate the talents which they found 
to be of greatell utility. As ftrength of body 
and addrefs in arms were no lefs requifite in thofe 
lifts which they were obliged to enter in defence 
of their private rights, than in the field of battle, 
where they met the enemies of their country, it 
became the great objedt of education, as well as 
the chief employment of life, to acquire thefe 

m See a curious difcourfe concerning the laws of judicial 
combat, by Thomas of Woodftock, duke of Gloucefler, 
unde to Richard 11. in SjJelman’s dollar, voc. Campus. 

martial 
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martial accomplifhments. The adminiftration of 
juftice, inftead of accuftoming men to liften to 
the voice of equity, or to reverence the decifions 
of law, added to the ferocity of their manners, 
and taught them to confider force as the great 
arbiter of right and wrong. 

Thefe pernicious effefts of the trial by combat 
were fo obvious, that they did not altogether ef- 
cape the view of the unobierving age in which it 
was introduced. The clergy, from the begin- 
ning, remonftrated againft it as repugnant to 
the fpirit of Chriftianity, and fubverlive of juftice 
and order". But the maxims and paflionswhich 
favoured it, had taken fuch hold of the minds 
of men, that they difregaided admonitions and 
cenfures, which, on other occafions, would have 
ftruck them with terror. The evil was too great 
and inveterate to yield to that remedy, and con- 
tinuing to increafe, the civil power at length 
found it neceifary to interpofe. Confcious, how- 
ever, of their own limited authority, monarchs 
proceeded with caution, and their firft attempts 
to reftrain, or to fet any bounds to this pradtice, 
were extremely feeble. One of the earlieft re- 
ftriftions of this pradlice which occurs in the hif- 
tory of Europe, is that of Henry I. of England. 
It extended no farther than to prohibit the trial 
by combat in queftions concerning property of 
fmall value0. Louis VII. of France imitated 
his example, and iffued an edidt to the fame ef- 
fcdf P. St. Louis, whofe ideas as a legiflator 
were far fuperior to thofe of his age, endeavour- 

» Du Cange Glofiar. voc. Duellum, vol. ii. p, 1675, 
c Bruflel Ufage des Fiefs, vol. ii. p. 962. 
P Ordon. lom. i. p. 16. 

ed 
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ed to introdute a more perfect jun'fpmdence, 
and to fubftitute the trial ^by evidence, in place 
of that by combat. But his regulations, with 
refpedl to this, were confined to his own do- 
mains ; for the great vaflals of the crown pof- 
feffed fuch independent authority, and were fo 
fondly attached to the ancient practice, that he 
had not power to venture to extend it to the 
whole kingdom. Some barons voluntarily adopt- 
ed his regulations. The fpirit of courts of juf- 
tice became averfe to the mode of decilion by 
combat, and difcouraged it on every occafion. 
The nobles, neverthelefs, thought it fo honour- 
able to depend for the fecurity of their lives and 
fortunes on their own courage alone, and con- 
tended with fo much vehemence for the pre- 
fervation of this favourite privilege of their or- 
der, that the fuceelfors of St. Louis, unable to 
oppofe and afraid of offending fuch powerful 
fubjeCts, were obliged not only to tolerate, but 
to authorize the pradfice which he had attempt- 
ed to abolifh‘1. In other countries of Europe, 
efforts equally zealous were employed to main- 
tain the eftablifhed cuftom; and fimilar concef- 
jfions were extorted from their respective fove 
reigns. It continued, however, to be an objedl 
of policy with every monarch of abilities or vi- 
gour to explode the trial by combat; and va- 
rious edicts were iffued for this purpofe. But 
the obfervation which was made concerning the 
right of private war, is equally applicable to the 
mode of trial under review. No cuftom, how 
abfurd foever it may be, if it has fubfifted long, 
or derives its force from the manners and pre- 

9 Ordon. tom. i. p. 32S. 390. 435, 
judiccs 
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judices of the age in which it prevails, was ever 
abolifhed by the bare promulgation of laws and 
ftatutes. The fentiments of the people mull 
change, or fome new power, fufficient to coun- 
teract the prevalent cullom, mult be introduced. 
Such a change accordingly took place in Europe, 
as fcience gradually increafed, and fociety ad- 
vanced towards more perfedt order. In propor- 
tion as the prerogative of princes extended, and 
came to acquire new force, a power, interefted 
in fuppreffing every practice favourable to the in- 
dependence of the nobles, was introduced. The 
Itruggle, neverthelefs, fubfifted for feveral centu- 
ries ; fometimes the new regulations and ideas 
feemed to gain ground; fometimes ancient ha- 
bits recurred: and though, upon the whole, the 
trial by combat went more and more into difufe, 
yet inftances of it occur, as late as the iixteenth 
century, in the hiftory both of France and of 
England. In proportion as it declined, the regu- 
lar adminiftration of jultice was reltored, the pro- 
ceedings of courts were dire&ed by known laws, 
the ftudy of thefe became an object of attention to 
judges, and the people of Europe advanced fait 
towards civility, when this great caufe of the 
ferocity of their manners was removed £Y]. 

3. By authorizing the right of appeal from 
the courts of the barons to thofe of the king, 
and fubjecting the decifions of the former to the 
review of the latter, a new Hep, not lefs confi- 
derable than thofe which I have already men- 
tioned, was taken towards eftablilhing the regu- 

! lar, conliftent, and vigorous adminiftration of 
j juftice. Among all the encroachments of the 

[Y] Note XXII. 
G rot. i. feudal 
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feudal nobles on the prerogative of their mo- 
narchs, their ufurping the adminiftration of juf- 
tice with fupreme authority, both in civil and 
criminal caufes, within the precinfts of their own 
eftates, was the moll lingular. In other nations, 
fubjefts have contended with their fovereigns, 
and have endeavoured to extend their own power 
and privileges; but in the hiltory of their 
ftrugglcs and pretenlions, we difcover nothing 
fimilar to this right which the feudal barons 
claimed, and obtained. It mull have been fome- 
thing peculiar in their genius and manners that 
fuggelled this idea, and prompted them to infill 
on fuch a claim. Among the rude people who 
conquered the various provinces of the Roman 
Empire, and ellablilhed new kingdoms there, 
the paffion of refentment, too impetuous to bear 
control, was permitted to remain almoll unre- 
ftrained by the authority of laws. The perfon 
offended, as has been obferved, retained not only 
the right of profecuting, but of punilhing his ad- 
verfaiy. To him it belonged to infiift fuch 
vengeance as fatiated his rage, or to accept of 
fuch fatis£a£lion as appeafed it. But while fierce 
barbarians continued to be the foie judges in 
their own caufe, their enmities were implacable 
and immortal; they fet no bounds either to the 
degree of their vengeance, or to the duration of 
their refentment. The excelfes which this oc- 
cafioned, proved fo deftrudtive of peace and or- 
der in fociety, as to render it neceflary to devife 
fome remedy. At firll, recourfe was had to ar- 
bitrators, who by perfuafion or intreaty prevailed 
on the party offended to accept of a fine or com- 
pofition from the aggreffor, and to drop all far- 

ther 
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ther profecution. But as fubmifiion to perfons 
who had no legal or magifterial authority was 
altogether voluntary, it became neceffary to efla- 
bliih judges, with power fufficient to enforce 
their own decifions. The leader whom they 
were accuftomed to follow and to obey, whofe 
courage they rcfpefted, and in whofe integrity 
they placed confidence, was the perfon to whom 
a martial people naturally committed this im- 
portant prerogative. Every chieftain was the 
commander of his tribe in war, and their judge 
in peace. Every baron led his vaffals to the field, 
and adminillered juftice to them in his hall. The 
high-fpirited dependants would not have recog- 
nized any other authority, or have fubmitted to 
any other jurildi£tion. But in times of turbu- 
lence and violence, the exercife of this new func- 

t tion was attended not only with trouble, but with 
danger. No perfon could alfume the character 
of a judge, if he did not poffefs power fufficient 
to protect the one party from the violence of 

; private revenge, and to compel the other to ac- 
: cept of fuch reparation as he enjoined. In con- 
1 fideration of the extraordinary efforts which this 
a office required, judges, befides the fine which 

they appointed to be paid as a compenfation to 
the perfon or family who had been injured, levied 
an additional fum as a recompence for their own 
labour; and in all the feudal kingdoms the lat- 

i ter was not only as precifely afcertained, but as 
regularly exacted, as the former. 

Thus, by the natural operation of circum- 
ftances peculiar to the manners or political ilate 
of the feudal nations, feparate and territorial ju- 

• rifdictions came not only to be eftabliffied in 
G 2 every 
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every kingdom, but were eftablifhed in fuch a 
way, that the intereft of the barons concurred 
with their ambition in maintaining and extending 
them. It was not merely a point of honour with 
the feudal nobles to difpenfe juftice to their vaf- 
fals; but from the exercife of that power arofe 
one capital branch of their revenue; and the 
emoluments of their courts were frequently the 
main fupport of their dignity. It was with in- 
finite zeal that they afferted and defended this 
high privilege of their order. By this inftitution, 
however, every kingdom in Europe was fplit into 
as many feparate principalities as it contained 
powerful barons. Their vaffals, whether in peace 
or in war, were hardly fenfible of any authority, 
but that of their immediate fuperior lord. They 
felt themfelves fubjeft to no other command. 
They were amenable to no other jurifdidtion. 
The ties which linked together thefe fmaller con- 
federacies became clofe and firm ; the bonds of 
public union relaxed, or were diflblved. The 
nobles drained their invention in deviling regu- 
lations which tended to afcertain and perpetuate 
this diftinftion. In order to guard again!! any 
appearance of fubordination in their courts to 
thofe of the crown, they frequently condrained 
their monarchs to prohibit the royal judges from 
entering their territories, or from claiming any 
jurifdiftion there ; and if, either through mil- 
take, or from the fpirit of encroachment, any 
royal judge ventured to extend his authority to 
the vadals of a baron, they might plead their 
right of exemption, and the lord of whom they 
held could not only refcue them out of his hands, 
but was entitled to legal reparation for the injury 
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and affront offered to him. The jurifdiction of 
the royal judges fcarcely reached beyond the nar- 
row limits of the king’s demefnes. Inflead of 
a regular gradation of courts, all acknowledging’ 
the authority of the fame general laws, and look- 
ing up to thefe as the guides of their decifions, 
there were in every feudal kingdom a number of 
independent tribunals, the proceedings of which 
were diretted by local cuftoms and contradictory' 
forms. The collifion of jurifdiftion among thefe 
different courts often retarded the execution of 
juflice. The variety and caprice of their modes 
of procedure muft have for ever kept the adrnini- 
llration of it from attaining any degree of uni-? 
formity or perfection. 

All the monarchs of Europe perceived thefe en- 
croachments on their jurifdidtion, and bore them 
with impatience. But the ufurpations of the no- 
bles were fo firmly eftabliihed, and the danger of 
endeavouring to overturn them by open force was 
fo manifeft, that kings were obliged to remain fa- 
tisfied with attempts to undermine them. Various 
expedients were employed for this purpofe; each 
of which merits attention, as they mark the pro- 
grefs of law' and equity in the feveral kingdoms 
of Europe. At firll, princes endeavoured to cir- 

1 cumfcribe the jurifdidtion of the barons, by con- 
tending that they' ought to take cognizance only 

• of fmaller offences, referring thofe of greater mo- 
ment, under the appellation of P/eas of the 
Crown, and Royal Caufes, to be tried in the 
king’s courts. This, however, affefted only 
the barons of inferior note ; the more powerful 

1 nobles fcorned fuch a diftindtion, and not only 
) claimed unlimited jurifdiction, but obliged their 
1 fovereigns to grant them charters, conveying or 

G 3 .recog- 
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recognizing this privilege in the moil ample 
form. The attempt, neverthelefs, was produc- 
tive of fome good confequences, and paved the 
way for more. It turned the attention of men 
towards a jurifdiftion diftindt from that of the 
baron whofe vaffals they were ; it accuftomed 
them to the pretentions of fuperiority which the 
crown claimed over territorial judges ; and taught 
them, when oppreffed by their own fuperior 
lord, to look up to their fovereign as their pro- 
tedtor. This facilitated the introdudlion of ap- 
peals, by which princes brought the decilions of 
the barons’ courts under the review of the royal 
judges. While trial by combat fubfiited in full 
vigour, no point decided according to that 
mode could be brought under the review of 
another court. It had been referred to the judg- 
ment of God ; the iffue of battle had declared 
his will; and it would have been impious to have 
called in queftion the equity of the divine deci- 
fion. But as foon as that barbarous cuftom be- 
gan to fall into difufe, princes encouraged the 
vaffals of the barons to fue for redrefs, by ap- 
pealing to the royal courts. The progrefs of 
this pradtice, however, was flow and gradual. 
The tirfl: inftances of appeals were on account of 
the delay or the refufal of jufice in the barons’ 
court; and as thefe were countenanced by the 
ideas of fubordination in the feudal conftitution, 
the nobles allowed them to be introduced with- 
out much oppofition. But when thefe were fol- 
lowed by appeals on account of the injujlice or 
iniquity of the fentence, the nobles then began to 
be fenfible, that if this innovation became gene- 
ral, the fliadow of power alone would remain in 
their hands, and all real authority and jurifdic- 

tion 
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tion would center in thofe courts which poflefled 
the right of review. They inllantly took the 
alarm, remonftrated againft the encroachment, 
and contended boldly for their ancient privileges. 
But the monarchs in the different kingdoms of 
Europe purfued their plan with fteadinefs and 
prudence. Though forced to fufpend their 
operations on fome occalions, and feemingly to 
yield when any formidable confederacy of their 
vaffals united againft them, they refumed their 
meafures as foon as they obferved the nobles to 
be remifs or feeble, and puftied them with vi- 
gour. They appointed the royal courts, which 
originally were ambulatory, and irregular with 
refpedt to their times of meeting, to be held in 
a fixed place, and at ftated feafons. They were 
felicitous to name judges of more diftinguifhed 
abilities than fuch as ufually prefided in the 
courts of the barons. They added dignity to 
their character, and fplendour to their affemblies. 
They laboured to render their forms regular, 
and their decrees coniiftent. Such judicatories 
became, of courfe, the obje&s of public con- 
fidence as well as veneration. The people, re- 
linquifhing the tribunals of their lords, were 
eager to bring every fubjedt of conteft under the 
more equal and difeerning eye of thofe whom 
their fovereign had chofen to give judgment in 
his name. Thus kings became once more the 
heads of the community, and the difpenfers of 
juftice to their fubjefts. The barons, in fome 
kingdoms, ceafed to exercife their right of jurif- 
diftion, becaufe it funk into contempt; in 
others, it was circumfcribed by fuch regulations 
as rendered it innocent, or it was entirely abo- 

lifhed 
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lifhed by exprefs ftatutes. Thus the adminiftra- 
tion of juftice taking its rife from one fource, 
and following one direction, held its courfe in 
every ftate with more uniformity, and with great- 
er force [Z]. 

VI. The forms and maxims of the canon law, 
which were become univerfally refpeftable from 
their authority in the fpiritual courts, contri- 
buted not a little towards thofe improvements in 
jurifprudence which I have enumerated. If we 
confider the canon law politically, and view it 
either as a fyltem framed on purpofe to aflift the 
clergy in ufurping powers and juriiditlion no 
lefs repugnant to the nature of their function, 
than inconiiftent with the order of government; 
or as the chief inftrument in eftablilhing the do- 
minion of the popes, which {hook the throne, 
and endangered the liberties of every kingdom in 
Europe, we mull pronounce it one of the moll 
formidable engines ever formed againll the hap- 
pinefs of civil fociety. But if we contemplate it 
merely as a code of laws reipedting the rights 
and property of individuals, and attend only to 
the civil eftedts of its decifions concerning thefe, 
it will appear in a different, and a much more 
favourable light. In ages of ignorance and cre- 
dulity, the minifters ol religion are the objects 
of fuperftitious veneration. When the barbarians 
who over-ran the Roman Empire firft embraced 
the Chriftian faith, they found the clergy in pof- 
fefiion of conliderable power; and they naturally 
transferred to thofe new guides the profound fub- 
miflion and reverence which they were accuftom- 
ed to yield to the prieils of that religion which 

[Z] Note XXIII. 
they 
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they had forfaken. They deemed their perfons 
to be equally facred with their fundtion ; and 
would have confidered it' as impious to fubjedl 
them to the profane jurifdiftion of the laity. 
The clergy were not blind to thefe advantages 
which the weaknefs of mankind afforded them. 
They eftablifhed courts, in which every queftion 
relating to their own charafter, their fundtion, 
or their property, was tried. They pleaded, 
and obtained an almoll total exemption from th*» 
authority of civil judges. Upon different pre- 
texts, and by a multiplicity of artifices, they 
communicated this privilege to fo many perfons, 
and extended their jurifdidlion to fuch a variety 
of cafes, that the greater part of thofe affairs 
which give rife to contefl and litigation, was 
drawn under the cognizance of the fpiritual 
courts. 

But in order to difpofe the laity to fuffer thefe 
ufurpations without murmur or oppofition, it 

11 was neceffary to convince them, that the admi- 
« niflration of juflice would be rendered more per- 

fect by the eftablifhment of this new jurifdidfion. 
This was not a difficult undertaking at that period, 

■f when ecclefiaftics carried on their encroachments 
with the greateil fuccefs. That fcanty portion 
of fcience which ferved to guide men in the ages 
of darknefs, was almofl entirely engroffed by the 
clergy. They alone were accuftomed to read, 
to inquire, and to reafon. Whatever knowledge 

1 of ancient jurifprudence had been preferved, 
fl either by tradition, or in fuch books as had ef- 
1; caped the deftruclive rage of barbarians, was pof- 
i feffed by them. Upon the maxims of that ex- 
1 eellent fyftem, they founded a code of laws con- 

fonant 
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fonant to the great principles of equity. Being 
tlire£led by fixed and known rules, the forms of 
their courts were afcertained, and their decifions 
became uniform and confiftent. Nor did they 
want authority fufficient to enforce their fen- 
tences. Excommunications and other ecclefiaf- 
tical cenfures, were punifhments more formidable 
than any that civil judges could inflitt in fupport 
of their decrees. 

It is not furprifing, then, that ecclefiaftical 
jurifprudence (hould become fuch an objeft of ad- 
miration and refpeft, that exemption from civil 
juriididtion was courted as a privilege, and con- 
ferred as a reward. It is not furprifing, that 
even to rude people, the maxims of the canon 
law fiiould appear more equal and juil than thofe 
of the ill-digefted jurifprudence which directed all 
proceedings in civil courts. According to the 
latter, the differences between contending barons 
were terminated, as in a ftate of nature, by the- 
fword ; according to the former, every matter 
was fubjedled to the decifion of laws. The one, 
by permitting judicial combats, left chance and 
force to be arbiters of right or wrong, of truth 
or falfehood; the other paffed judgment with 
refpedl to thei'e, by the maxims of equity, and 
the teftimony of witneffes. Any error or iniqui- 
ty in a fentence pronounced by a baron to whom 
feudal jurifdiftion belonged, was irremediable, 
becaufe originally it was iubject to the review of 
no- fuperior tribunal; the ecclefialtical law efla- 
blifhtd a regular gradation of courts, through all 
which a caufe might be carried by appeal, until 
it v'as determined by that authority which was 
held to be fupreme in the church. Thus the ge- 

nius 
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nius and principles of the canon law prepared 
men for approving thofe three great alterations 
in the feudal jurifprudence which I have men- 
tioned. But it was not with refpedt to thefe 
points alone that the canon law fuggefted im- 
provements beneficial to fociety. Many of the 
regulations, now deemed the barriers of perfonal 
fecurity, or the fafeguards of private property, 
are contrary to the fpirit and repugnant to the 

1 maxims of the civil jurifprudence known in Eu- 
rope during feveral centuries, and were borrowed 
from the rules and practice of the ecclefiaftical 
courts. By obferving the wifdom and equity of 
the decifions in thefe courts, men began to per- 
ceive the neceffity either of deferting the martial 
tribunals of the barons, or of attempting to re- 
form them [AA]. 

VII. The revival of the knowledge and ftudy 
of the Roman law co-operated with the caufes 

f which I have mentioned, in introducing more 
[ jult and liberal ideas concerning the nature of 

. government, and the adminiftration of juftice. 
J Among the calamities which the devaftations of 
ri the barbarians who broke in upon the empire 

brought upon mankind, one of the greateft was 
their overturning the fyftem of Roman jurifpru- 
dence, the nobleft monument of the wifdom of 
that great people, formed to fubdue and to go- 
vern the world. The laws and regulations of a 
civilized community were repugnant to the 
manners and ideas of thefe fierce invaders. They 
had refpeft to objects of which a rude people 
had no conception ; and were adapted to a ftate 
of fociety with which they were entirely unac- 

[AA] Not* XXIV, 
quainted. 
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quainted. For this reafon, wherever they fet- 
tled, the Roman jurifprudence foon funk into 
oblivion, and lay buried for fome centuries under 
the load of thofe inllitutions which the inhabit- 
ants of Europe dignified with the name of laws. 
But towards the middle of the twelfth century, 
a copy of Juftinian’s Pandedts was accidentally 
difcovered in Italy. By that time, the ifate of 
fociety was fo far advanced, and the ideas of men 
fo much enlarged and improved by the occur- 
rences of feveral centuries, during which they 
had continued in political union, that they were 
ilruck with admiration of a fyftem which their 
anceftors could not comprehend. Though they 
had not hitherto attained fuch a degree of refine- 
ment, as to acquire from the ancients a relifh for 
true philofophy or fpeculative fcience ; though 
they w'ere itill infenfible, in a great degree, to 
the beauty and elegance of claflical compolition ; 
they were fufficiently qualified to judge with ref- 
peft to the merit of their fyilem of laws, in 
which the many points molt interefting to man- 
kind were fettled with difcernment, precilion, 
and equity. All men of letters ftudied this new 
fcience with eagernefs; and within a few years 
after the difcovery of the Pandedts, profelfors of 
civil law were appointed, who taught it publicly 
in molt countries of Europe. 

The effedfs of having fuch an excellent model 
to lludy and to imitate wxre immediately per- 
ceived. Men, as foon as they were acquainted 
with fixed and general laws, perceived the advan- 
tage of them, and became impatient to afcertain 
the principles and forms by which judges fhould 
regulate their decifions. Such was the ardour 

with 
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with which they carried on an undertaking of fo 
great importance to fociety, that, before the 
clofe of the twelfth century, the feudal law was 

| reduced into a regular fyftem; the code of canon 
law was enlarged and methodized ; and the loofe 
uncertain cultoms of different provinces or king- 

[ doms were collected and arranged with an order 
I and accuracy acquired from the knowledge of 
1 Roman jurifprudence. In fome countries of 
1 Europe the Roman law was adopted as fub- 
Ifidiary to their own municipal law ; and all cafes 

to which the latter did not extend, were decided 
jj according to the principles of the former. In 
| others, the maxims as well as forms of Roman 
| jurifprudence mingled imperceptibly with the 
I laws of the country, and had a powerful, though 
I lefs fenfible, influence, in improving and perfect- 
i ing them [BBj. 

Thefe various improvements in the fyftem of 
i| jurifprudence, and adminiftration of juftice, oc- 

cafioned a change in manners, of great import- 
jj ance, and of extenfive effect. They gave rife to 
i a dillinction of profefiions ; they obliged men to 

cultivate different talents, and to aim at different 
u accomplifhments, in order to qualify themfelves 
a" for the various departments and fundtions which 

became neceffary in focietyr. Among unci- 
vilized nations, there is but one profefiion ho- 

I nourable, that of arms. All the ingenuity and 
1 vigour of the human mind are exerted in acquir- 
| ing military fkill or addrefs. The functions of 
; peace are few and Ample ; and require no parti- 

[BB] Note XXV. 
T Dr. Fergufon’s EBay on the Hiflory of Civil Society, 

part iv. fedt. i. 
VOL. i. H cular 
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cular courfe of education or of ftudy, as a pre- 
paration for difcharging them. This was the 
ftate of Europe during feveral centuries. Every 
gentleman, born a foldier, fcorned any other oc- 
cupation ; he was taught no feience but that of 
war; even his exercifes and paftimes were feats 
of martial prowefs. Nor did the judicial cha- 
racter, which perfons of noble birth were alone 
entitled to affume, demand any degree of know- 
ledge beyond that which fuch untutored foldiers ,1 
poflelfed. To recollect a few traditionary cuf- ; 
toms which time had contirmed, and rendered 
refpeftable ; to mark out the lifts of battle with 
due formality; to obferve the iffue of the com- 
bat ; and to pronounce whether it had been con- i 
dufted according to the laws of arms; included 
every thing that a baron, who adted as a judge, ; 
found it necelfary to underltand. 

But when the forms of legal proceedings w'ere ii 
fixed, when the rules of deciiion were committed | 
to writing, and colledted into a body, law be- 
came a fcience, the knowledge of which re 
a regular courfe of lludy, together with long at- 
tention to the practice of courts. Martial and ! 
illiterate nobles had neither leifure nor inclination j 
to undertake a talk fo laborious, as well as lo 
foreign from all the occupations which they 
deemed entertaining, or fuitable to their rank. 
They gradually relinquidied their places in courts 
of juitice, where their ignorance expofed them to ,, 
contempt. They became weary of attending to 
the difcullion of cafes, which grew too intricate 
for them to comprehend. Not only the judicial i 
determination of points which were the iubjcCl 
of controverfy, but the conduct of all legal buii- 

nef* 
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nefs and tranfaftions, was committed to perfons 
trained hy previous itudy and application to the 
knowledge of law. An order of men, to whom 
their fellow citizens had daily recourfe for ad- 
vice, and to whom they looked up for decifioa 
in their moil important concerns, naturally ac- 
quired confideration and influence in fociety. 
They were advanced to honours which had been 
confidered hitherto as the peculiar rewards of 
military virtue. They were entrufted with of- 
fices of the higheft dignity and moft extenfive 
power. Thus, another profefiion than that of 
arms came to be introduced among the laity, 
and was reputed honourable. The functions of 
civil life were attended to. The talents re- 
quiiite for difeharging them were cultivated. 
A new road was opened to wealth and eminence. 
The arts and virtues of peace were placed in 
their proper rank, and received their due recom- 
pence £CCj|- 

VIII. While improvements, fo important with 
refpeft .to the ftate of fociety and the adminiftra- 

I tion of jullice, gradually made progrefs in Eu- 
rope, fentiments more liberal and generous had 
begun to animate the nobles. Thefe were in- 
fpired by the fpirit of Chivalry, which, though 

j confidered, commonly, as a wild inftitution, the 
effedt of caprice, and the fource of extravagance, 

a arofe naturally from the ftate of fociety at that 
period, and had a very ferious influence in refin- 
ing the manners of the European nations. The 

: feudal ftate was a ftate of almoft perpetual war, 
rapine, and anarchy; during which the weak 

■ and unarmed were expofed to infults or injuries. 
The power of the fovereign was too limited to 

[CC] Note XXVI. 
prevent 
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prevent thefe wrongs ; and the adminiftration of 
juft ice too feeble to redrefs them. The moft ef- 
fe&ual proteftion againft violence and oppreflion 
was often found to be that which the valour and 
generofity of private perfons afforded. The fame 
fpirit of enterprife which had prompted fo many 
gentlemen to take arms in defence of the op- 
preffed pilgrims in Paleftine, incited others to 
declare themfelves the patrons and avengers of 
Injured innocence at home. When the final re- 
duddion of the Holy Land under the dominion 
of infidels put an end to thefe foreign expeditions, 
the latter was the only employment left for the 
activity and courage of adventurers. To check 
the infolence of overgrown oppreffors ; to refcue 
the helplefs from captivity; to protecd, or to 
avenge women, orphans, and ecclefiaftics, who 
could not bear arms in their own defence; to re- 
drefs wrongs and remove grievances ; were deem- 
ed adfs of the highefl prowefs and merit. Va- 
lour, humanity, courtefy, juflice, honour, were 
the charafieriitic qualities of chivalry. To thefe 
were added religion, which mingled itfelf with 
every paffion and inftitution during the middle 
ages, and by infufing a large proportion of en- 
thufiaftic zeal, gave them fuch force, as carried 
them to romantic excefs. Men were trained to 
knighthood by a long previous difcipline; they 
were admitted into the order by folemnities no 
lefs devout than pompous; every perfon of noble 
birth courted that honour; it was deemed a dif- 
tinftion fuperior to royalty ; and monarchs were 
proud to receive it from the hands of private 
gentlemen. 

This fingular inflitution, in which valour, 
gallantry, and religion, were fo ilrangely blend- 

ed. 
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ed, was wonderfully adapted to the tafle and ge- 
nius of martial nobles ; and its effefts were foon 
vifible in their manners. War was carried on 
with lefs ferocity, when humanity came to be 
deemed the ornament of knighthood no lefs than 
courage. More gentle and polilhed manners 
were introduced, when courtefy was recommend- 
ed as the moil amiable of knightly virtues. 
Violence and opprefiion decreafed, when it was 
reckoned meritorious to check and to punifh 
them. A fcrupulous adherence to truth, with 
the moil religious attention to fulfil every en- 
gagement, became the diftinguilhing charadterif- 
tic of a gentleman, becaufe chivalry was regard- 
ed as the fchool of honour, and inculcated the 
moft delicate fenfibility with refpedl to thofe 
points. The admiration of thefe qualities, to- 
gether with the high diftinftions and preroga- 
tives conferred on knighthood in every part of 
Europe, infpired perfons of noble birth on feme 
occaiions with a fpecies of military fanaticifm, 
and led them to extravagant enterprifes. But 
they deeply imprinted on their minds the prin- 
ciples of generofity and honour. Thefe were 
ftrengthened by every thing that can affedl the 
fenfes or touch the heart. The wild exploits of 
thofe romantic knights who Tallied forth in quell 
of adventures, are well known, and have been 
treated with proper ridicule. The political and 
permanent eiiefts of the fpirit of chivalry have 
been lefs obferved. Perhaps, the humanity 
which accompanies all the operations of war, the 
refinements of gallantry, and the point of honour, 
the three chief circumltances which diftinguilh 
modern from ancient manners, may be aferibed 

h 3 in 
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in a great meafure to this inftitution, which has 
appeared whimfical to fuperficial obfervers, but 
by its effefts has proved of great benefit to man- 
kind. The fentiments which chivalry infpired 
had a wonderful influence on manners and con- 
duct during the twelfth, thirteenth, fourteenth, 
and fifteenth centuries. They were fo deeply 
rooted, that they continued to operate after the 
vigour and reputation of the inftitution itfelf be- 
gan to decline. Some confiderable tranfaftions, 
recorded in the following hiftory, refemble the 
adventurous exploits of chivalry, rather than the 
well-regulated operations of found policy. Some 
of the molt eminent perfonages, whofe charac- 
ters will be delineated, were ftrongly tinctured 
with this romantic fpirit. Francis I. was ambi- ! 
tious to diftinguifti himfelf by all the qualities of 
an accompliihed knight, and endeavoured to imi- 
tate the enterprifing genius of chivalry in war, 
as well as its pomp and courtefy during peace. 
The fame which the French monarch acquired ,'i 
by thefe fplendid aftions, fo far dazzled his more 
temperate rival, that he departed on fome occa- 
fions from his ufual prudence and moderation, 
and emulated Francis in deeds of prowefs or of 
gallantry [DD]. 

IX. The progrefs of fcience, and the culti- 
vation of literature, had confiderable effedt in’ 
changing the manners of the European nations, 
and introducing that civility and refinement by 
which they are now diftinguilhed. At the time 
when their Empire was overturned, the Romans, 
though they had loft that correft tafte which has 
rendered the productions of their anceftors ftand- 

fDD] Note XXVJI. 
ards -f 
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ards of excellence, and models of imitation for 
fucceeding ages, ftill preferved their love of let- 
ters, and cultivated the arts with great ardour. 
But rude barbarians were fo far from being ftruck 
with any admiration of thefe unknown accom- 
plifhments, that they defpifed them. They were 
not arrived at that ftate of fociety, when thofe 
faculties of the human mind, which have beauty 
and elegance for their obje&s, begin to unfold 
themfelves. They were ftrangers to moft of thofe 

, wants and defires which are the parents 'of inge- 
nious invention ; and as they did not compre- 
hend either the merit or utility of the Roman 
arts, they deftroyed the monuments of them, 

r with an induftry not inferior to that with which 
5 their pofterity have fmce ftudied to preferve or 
:i| to recover them. The convuhions occafioned by 
:l the fettlement of fo many unpolifhed tribes in 

the Empire; the frequent as well as violent re- 
volutions in every kingdom which they eftablifh- 
ed ; together with the interior defedfs in the 
form of government which they introduced, ba- 

il nifhed fecurity and leifure; prevented the growrth 
of tafle, or the culture of fcience; and kept 
Europe, during feveral centuries, in that ftate 
of ignorance which has been already defcribed. 
But the events and inftitutions which I have 
enumerated, produced great alterations in fo- 

: ciety. As foon as their operation, in reftoring 
liberty and independence to one part of the com- 

( munity, began to be felt; as foon as they began 
: to communicate to all the members of fociety, 

> fome tafte of the advantages arifing from com- 
merce, from public order, and from perfonal fe- 
curity, the human mind became confcious of 

powers 
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powers which it did not formerly perceive, and 
fond of occupations or purfuits of which it w'as 
formerly incapable. Towards the beginning of 
the twelfth century, we difcern the iiril fymp- 
toms of its awakening from that lethargy in 
which it had been long funk, and obferve it 
turning with curiofity and attention towards new 
objefts. 

The firfl. literary efforts, however, of the Eu- 
ropean nations in the middle ages, were extreme- 
ly ill-dire&ed. Among nations, as well as indi- 
viduals, the powers of imagination attain fome 
degree of vigour before the intellectual faculties 
are much exercifed in fpeculative or abltract dit- 
quilition. Men are poets before they are philo- 
fophers. They feel with fenfibility, and de- 
fcribe with force, when they have made but 
little progrefs in inveftigation or reaioning. 
The age of Homer and of Heiiod long preceded 
that of Thales or of Socrates. But, unhappily 
for literature, our ancettors, deviating from this 
courfe which nature points out, plunged at once 
into the depths of abftrufe and metaphyfical in- 
quiry. They had been converted to the Chrilt- 
ian faith, foon after they fettled in their new 
conquefts. But they did not receive it pure. 
The prefumption of men had added to the iim- 
ple and inftruftive dodtrines of Chriifianity the 
theories of a vain philofophy, that attempted to 
penetrate into mylieries, and to decide quell ions 
which the limited faculties of the human mind 
are unable to comprehend or to refolve. Thefe 
over-curious fpeculations were incorporated with 
the fyllem of religion, and came to be conlidered 
fcs the molt elfential part of it. As foon, then, 

3 a* 
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as curiofity prompted men to inquire and to 
reafon, thefe were the fobjects which firit pre- 
fented themfelves, and engaged their attention. 
The fcholaftic theology, with its infinite train of 
bold difquifitions, and fubtile diftinftions con- 
cerning points which are not the objedf of hu- 
man reafon, was the firft produftion of the fpirit 
of inquiry after it began to refume fome degree 
of adtivity and vigour in Europe. It was not, 
however, this circumftance alone that gave fuch 
a wrong turn to the minds of men, when they 
began again to exercife talents which they had 
fo long negledled. Moft of the perfons who at- 
tempted to revive literature in the twelfth and 
thirteenth centuries, had received inftrudtion, or 
derived their principles of fcience, from the 
Greeks in the eaftern Empire, or from the Ara- 
bians in Spain and Africa. Both thefe people, 

i acute and inquifitive to excefs, had corrupted 
thofe fciences which they cultivated. The former 

J rendered theology a fyftem of fpeculative refine- 
[( ment, or of endlefs controverfy. The latter 
> communicated to philofophy a fpirit of metaphy- 

fical and frivolous fubtlety. Mifled by thefe 
15 guides, the perfons who firft applied to fcience 
i1 were involved in a maze of intricate inquiries. 

Inftead of allowing their fancy to take its natural 
range, and to produce fuch works of invention 

: as might have improved ‘their tafte, and refined 
their fentiments; inftead of cultivating thofe 

; arts which embellifh human life, and render it 
: comfortable; they were fettered by authority, 
u they were led aftray by example, and wafted the 

whole force of their genius in fpeculations as 
J unavailing as they were difficult. 

But 
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But fruitlefs and Ill-dire£ted as thefe fpecula- 
tions were, their novelty roufed, and their bold- 
nefs interefted the human mind. The ardour 
with which men purfued thofe uninviting ftudies, 
was aftonifhing. Genuine philofophy was never 
cultivated, in any enlightened age, with more 
zeal. Schools, upon the model of thofe inlti- 
tuted by Charlemagne, were opened in every 
cathedral, and almoll in every monaltery of note. 
Colleges and univerfities were erefted and form- 
ed into communities or corporations, governed 
by their own laws, and invefted with feparate 
and extenfive jurifdiftion over their own mem- 
bers. A regular courfe of ftudies was planned. 
Privileges of great value were conferred on maf- 
ters and fcholars. Academical titles and ho- 
nours of various kinds were invented as a recom- 
pence for both. Nor was it in the fchools alone 
that fuperiority in fcience led to reputation and 
authority ; it became an objeft of refpeft in life, 
and advanced fuch as required it to a rank of no 
inconfiderable eminence. Allured by all thefe 
advantages, an incredible number of liudents re- 
forted to thofe new feats of learning, and crowd- 
ed with eagernefs into that new path which was 
opened to fame and diilincfion. 

But how coniiderable foever thefe lirll efforts 
may appear, there was one circumftance which 
prevented the effecfs of them from being as ex- 
teniive as they naturally ought to have been. 
All the languages in Europe, during the period 
under review, were barbarous. They were dei- 
titute of elegance, of force, and even of perfpi- 
cuity. No attempt had been hitherto made to 
improve or to polifli them. The Latin tongue 

was 
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was confecrated by the church to religion. Cut- 
torn, with authority fcarcely lets facred, had ap- 
propriated it to literature. All the fciences cul- 
tivated in the twelfth and thirteenth centuries 
were taught in Latin. All books with refpebt 
to them were written in that language. It would 
have been deemed a degradation of any impor- 
tant fubjedt, to have treated of it in a modern 
language. This confined fcience within a very' 
narrow circle. The learned alone were admitted 
into the temple of knowledge; the gate was fhut 
againlf all others, who were fuffered to remain 
involved in their former darknefs and ignorance. 

But. though fcience was thus prevented, du- 
ring feveral ages, from diffufing itfelf through 
fociety, and its influence was much circumfcribed; 
the progrefs which it made may be mentioned, 
neverthelefs, among the great caufes which con- 
tributed to introduce a change of manners into 
Europe. The ardent, though ill-judged fpirit 
of inquiry which I have defcribed, occafioned a 
fermentation of mind that put ingenuity and in- 
vention in motion, and gave them vigour. It 
led men to a new employment of their faculties, 
which they found to be agreeable as well as in- 
tereiling. It accullomed them to exercifes and 
occupations which tended to foften their man- 
ners, and to give them fome relifh for the gentle 
virtues, peculiar to people among whom Icience 
has been cultivated with fuccefs [EE]. 

X. The progrefs of commerce had confider- 
able influence in poliflting the manners of the Eu- 
ropean nations, and in eftablilhing among them 
order, equal laws, and humanity. The wants of 

[EE] Note XXVUI. 
men, 
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men, in the original and moft fimple fcate of fo- 
ciety, are fo few, and their defires fo limited, that 
they relt contented with the natural productions 
of their climate and foil, or with what they can 
add to thefe by their own rude induftry. They 
have no fuperfluities to difpofe of, and few necelfi- 
ties that demand a fupply. Every little com- 
munity fubfifting on its own domettic flock, and 
fatisfied with it, is either little acquainted with the 
Hates around it, or at variance with them. Society 
and manners muft be confiderably improved, and 
many provifions mull be made for public order 
and perfonal fecurity, before a liberal intercourfe 
can take place between different nations. We 
find, accordingly, that the firft effect of the fet- 
tlement of the barbarians in the Empire, was to 
divide thofe nations which the Roman power 
had united. Europe was broken into many fe- 
parate communities. The intercourfe between 
thefe divided Hates, ceafed almoff entirely during 
feveral centuries. Navigation was dangerous in 
feas infeffed by pirates ; nor could Hrangers truH 
to a friendly reception in the ports of uncivilized 
nations. Even between diffant parts of the fame 
kingdom, the communication was rare anddifficult. 
The lawlefs rapine of banditti, together with the 
avowed exactions of the nobles, fcarcely lefs for* 
midable than oppreffive, rendered a journey of 
any length a perilous enterprife. Fixed to the 
fpot in which they refided, the greater part of 
the inhabitants of Europe loH, in a great meafure, 
the knowledge of remote regions, and were un- 
acquainted with their names, their fituations, their 
climates, and their commodities [FEJ* 

[FF] Note XXiX. 
Various 
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Various caufes, however, contributed to re- 

vive the fpirit of commerce, and to renew, in 
fome degree, the intercourfe between different 
nations. The Italians, by their conneftion with 
Conllantinopk, and other cities of the Greek em- 
pire, had preferved in their own country con- 
iiderable relilh for the precious commodities and 
curious manufactures of the Eaft. They commu- 
nicated fomc knowledge of thefe to the countries 
contiguous to Italy. But this commerce being 
extremely limited, the intercourfe which it oc- 
cafioned between different nations was not con- 
fiderable. The Crufades, by leading multitudes 
from every corner of Europe into Alia, opened 
a more extenfive communication between the 
Eaff and Weft, which fubllfted for two cen- 
turies ; and though the objedt of thefe expedi- 
tions was conqueft and not commerce ; though 
the iffue of them proved as unfortunate, as the 
motives for undertaking them were wild and en- 
thufiaftic ; their commercial effefts, as hath been 
fhewn, were both beneficial and permanent. 
During the continuance of the Crufades, the 
great cities in Italy, and in other countries of 
Europe, acquired liberty, and together with it 
fuch privileges as rendered them refpectable and 
independent communities. Thus, in every ftate, 
there was formed a new order of citizens, to whom 
commerce prefented itfelf as their proper object, 
and opened to them a certain path to wealth and 
confideration. Soon after the clofe of the Holy 
War, the mariner’s compals was invented, which, 
by rendering navigation more fecure, encouraged 
it to become more adventurous, facilitated the 

vol. i. i comma- 
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communication between remote nations, and 
brought them nearer to each other. 

The Italian States, during the fame period, 
eftablilhed a regular commerce with the Tail in 
the ports of Egypt, and drew from thence all 
the rich products of the Indies. They Intro- 
duced into their own territories manufadlures of 
various kinds, and carried them on with great 
ingenuity and vigour. They attempted new 
arts ; and tranfplanted from wai mer climates, to 
which they had been hitherto deemed peculiar, 
feveral natural productions which now furnilh 
the materials of a lucrative and extended com- 
merce. All thefe commodities, whether im- 
ported from Alia, or produced by their own 
Ikill, they difpofed of to great advantage among 
the other people of Europe, who began to ac- 
quire fome tafte for an elegance in living unknown 
to their anceftors, or defpifed by them. During 
the twelfth and thirteenth centuries, the com- 
merce of Europe was almoft entirely in the hands 
of the Italians, more commonly known in thole 
ages by the name of Lombards. Companies or 
focieties of Lombard merchants fettled in even' 
different kingdom. They were taken under the 
immediate protection of the feveral governments. 
They enjoyed extenfive privileges and immuni- 
ties. The operation of the ancient barbarous 
laws concerning ftrangers, was fufpended with 
refpedt to them. They became the carriers, the 
manufacturers, and the bankers of all Europe. 

While the Italians, in the South of Europe, 
were cultivating trade with fuch induftry and 
fuccefs, the commercial fpirit awakened in the 

North 
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North towards the middle. of the thirteenth 
century. As the nations around the Baltic were* 
at that time, extremely barbarous, and infefted 
that fea with their piracies, the cities of Lubec 
and Hamburgh, foon after they began to open 
fome trade with thefe people, found it neceffary 
to enter into a league of mutual defence. They 
derived fuch advantages from this union, that 
other towns acceded to their confederacy, and* 
in a fliort time, eighty of the moft confiderable 
cities fcattered through thofe extenfive countries 
which ftretch from the bottom of the Baltic to 
Cologne on the Rhine, joined in the famous 
Hanfeatic league, which became fo formidable, 
that its alliance was courted and its enmity was 
dreaded by the greateft monarchs. The mem- 
bers of this powerful affociation formed the firfl: 
fyftematic plan of commerce known in the middle 
ages, and condufted it by common laws enadted 
in their general aflemblies. They fupplied the 
reft of Europe with naval ftores, and pitched on 
different towns, the moft eminent of which was 
Bruges in Flanders, where they cftablilhed ftaples 
in which their commerce was regularly carried 
on. Thither the Lombards brought the pro- 
dudtions of India, together with the manufactures 
of Italy, and exchanged them for the more bulky, 
but not lefs ufeful commodities of the North. 
Tne Hanfeatic merchants difpofed of the cargoes 
which they received from the Lombards, in the 
ports of the Baltic, or carried them up the great 
rivers into the interior parts of Germany. 

This regular intercourfe opened between the 
nations in the north and fouth of Europe, made 
them fenfible of their mutual wants, and created 

12 fuch 



A VIEW OF THE 88 § U 

fuch new and in creating demands for commodi- 
ties of every kind, that it excited among the 
inhabitants of the Netherlands a more vigorous 
fpirit in carrying on the two great manufactures 
of wool and flax, which feem to have been con- 
fiderable in that country as early as the age of 
Charlemagne. As Bruges became the centre 
of communication between the Lombard and 
Hanfeatic merchants, the Flemings traded with 
both in that city to fuch extent as well as ad- 
vantage, as fpread among them a general habit 
of induftry, which long rendered Flanders and 
the adjacent provinces the moll opulent, the 
moll populous, and bell cultivated countries in 
Europe. 

Struck with the flourilhing Hate of thefe pro- 
vinces, of which he difcerned the true caufe, 
Edward III. of England endeavoured to excite a 
fpirit of indultry among his own fubjecls, who, 
blind to the advantages of their fituation, and 
ignorant of the fource from which opulence was 
deltined to flow into their country, were fo little 
attentive to their commercial intereils, as hardly 
to attempt thofe manufactures, the materials of 
which they furnilhed to foreigners. By alluring 
Flemilh artifans to fettle in his dominions, as well 
as by many wife laws for the encouragement and 
regulation of trade, Edward gave a beginning to 
the woollen manufactures of England, and Aril 
turned the aftive and enterpriling genius of his 
people towards thofe arts which have railed tire 
Englilh to the highell rank among commercial 
nations. 

This increafe of commerce, and of intercourfe 
between nations, how inconliderable foever it 

may 
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may appear in refpedl of their rapid and extenfive 
progrefs during the laft and prefent age, feems 
wonderfully great, when we compare it with the 
ftate of both in Europe previous to the twelfth 
century. It did not fail of producing great 
effects. Commerce tends to wear off thofe pre- 
judices which maintain diftin&ion and animofity 
between nations. It foftens and poliffies the 
manners of men. It unites them by one of the 
ftrongeft of all ties, the delire of fupplying their 
mutual wants. It difpofes them to peace, by 
eftablifhing in every ftate an order of citizens 
bound by their interell to be the guardians of 
public tranquillity. As foon as the commercial 
fp irit acquires vigour, and begins to gain an af- 
cendant in any fociety, we difcovera new genius 
in its policy, its alliances, its wars, and its ne- 
gotiations. Confpicuous proofs of this occur iu 
the hiftory of the Italian ftates, of the Hanfeatic 
league, and the cities of the Netherlands during 
the period under review. In proportion as com- 
merce made its way into the different countries 
of Europe, they fucceffively turned their atten- 
tion to thofe objedts, and adopted thofe man- 
ners, which occupy and diftinguilh polifhed na-* 
tions [GG]. 

[GG] Note XXX. 
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SECT. II. 

F"iew of the Progrefs of Society in Europe, 'with re- 
fpecl to the Command of the national Force requi- 
fite in foreign Operations. 

gucH are the events and inftitutions which, by 
their powerful operation, contributed gradu- 

ally to introduce regular government and polifhed 
manners into the various nations of Europe. 
When we furvey the ftate of fociety, or the 
charadter of individuals, at the opening of the 
fifteenth century, and then turn back to view 
the condition of both at the time when the bar- 
barous tribes, which overturned the Roman pow- 
er, completed their fettlement in their new con- 
quells, the progrefs which mankind had made to- 
wards order and refinement will appear immenfe. 

Government, however, was ftill far from having 
attained that Hate, in which extenfive monarchies 
a£t with the united vigour of the whole com- 
munity, or carry on great undertakings with 
perfeverance and fuccefs. Small tribes or com- 
munities, even in their rudeft ftate, may operate 
in concert, and exert their utmoft force. They 
are excited to act not by the diftant objects or 
the refined fpeculations which intereft or affedl 
men in polfthed focieties, but by their prefent 
feelings. The infults of an enemy kindle re- 
fentment; the fucccfs of a rival tribe awakens 
emulation; thefe pafiions communicate from 
breaft to breaft, and all the members of the 
community, with united ardour, ru(h into the 

field 
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field in order to gratify their revenge, or to ac- 
quire diitinction. But in widely extended ftates, 
fuch as the great kingdoms of Europe at the 
beginning of the fifteenth century, where there 
is little intercourfe between the diilant members 
of the community, and where every great enter- 
prize requires previous concert and long prepar- 
ation, nothing can roufe and call forth their 
united ftrength, but the abfolute command of a 
defpot, or the powerful influence of regular po- 
licy. Of the former, the vail empires in the 
Eaft are an example ; the irrefiftible mandate of 
the fovereign reaches the moft remote provinces 
of his dominions, and compels whatever number 
of his fubje&s he is pleafed to fummon, to follow 
his ftandard. The kingdoms of Europe, in the 
prefent age, are an inftance of the latter; the 
prince, by the lefs violent, but no lefs effedlual 
operation of lavra and a well-regulated govern- 
ment, is enabled to avail himfelf of the whole 
force of his ftate, and to employ 
prizes which require ftrenuous and 
efforts. 

But, at the opening of the fifteenth century, 
the political conllitution in all the kingdoms of 
Europe was very different from either of thefe 
ftates of government. The feveral monarchs, 
though they had fomewhat enlarged the boun- 
daries of prerogative by fuccefsful encroachments 
on the immunities and privileges of the nobility, 
were pofleffed of an authority extremely limited. 
The laws and interior police of kingdoms, though 
much improved by the various events and re- 
gulations which I have enumerated, were ftill 
feeble and imperfed. In every country, a nu- 

merous 

it in enter- 
perfevering 
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merous body of nobles, who continued to be 
formidable notwithftanding the various expedients 
employed to deprefs them, watched all the mo- 
tions of their fovereign with a jealous attention, 
which fet bounds to his ambition, and either pre- 
vented his forming fchemes of extenfive enter- 
prize, or obftrufted the execution of them. 

The ordinary revenues of every prince were fo 
extemely fmall as to be inadequate to any great 
undertaking. He depended for extraordinary 
fupplies on the good-will of his fubjefts, who 
granted them often with a reluctant, and always 
with a fparing hand. 

As the revenues of princes were inconfiderable, 
the armies which they could bring into the field 
were unfit for long and effectual fervice. Inllead 
of being able to employ troops trained to flail 
in arms, and to military fubordination, by regular 
difcipline, monarchs were obliged to depend on 
fuch forces as their vaflals conduced to their 
ftandard in confequence of their military tenures. 
Thefe, as they were bound to remain under arms 
only for a fhort time, could not march far from 
their ufual place of refidence, and being more 
attached to the lord of whom they held, than to 
the fovereign whom they ferved, were often as 
much difpofed to counteraft as to forward his 
fchemes. Nor were they, even if they had been 
more fubjedl to the command of the monarch, 
proper inftruments to carry into execution any 
great and arduous enterprize. The ftrength of 
an army, formed either for conquefl or defence, 
lies in infantry. To the liability and difcipline 
of their legions, confifting chiefly of infantry, the 
Romans, during the times of the republic, were 

indebted 
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indebted for their victories; and when their de- 
fcendants, forgetting the inftitutions which had 
led them to univerfal dominion, fo far altered 
their military fyftem as to place their principal 
confidence in a numerous cavalry, the undifci- 
plined impetuolity of the barbarous nations, who 
fought moftly on foot, was fufficient, as I have 
already obferved, to overcome them. i hefe 
nations, foon after they fettled in their new con- 
quefts, uninilructed by the fatal error of the 
Romans, relinquiihed the cuftoms of their an- 
ceftors, and converted the chief force of their 
armies into cavalry. Among the Romans this 
change was occaiioned by the effeminacy of their 
troops, who could not endure the fatigues of 
fervice, which their more virtuous and hardy 
anceftors had fuftained with eafe. Among the 
people who eftablilhed the new monarchies into 
which Europe was divided, this innovation in 
military difcipline feems to have flowed from the 
pride of the nobles, who, fcorning to mingle 
with perfons of inferior rank, aimed at being 
diftinguiflicd from them in the field, as well as 
during peace. The iuftitution of chivalry, and 
the frequency of tournaments, in which knights, 
in complete armour, entered the lifts on horfe- 
back with extraordinary fplendour, difplaying 
amazing addrefs, force, and valour, brought 
cavalry into ftill greater efteem. The fondnefs 
for that fervice increafed to fuch a degree, that, 
during the thirteenth and fourteenth centuries, 
the armies of Europe were compofed almoft en- 
tirely of cavalry. No gentleman would appear 
in the field but on horfeback. To ferve in any 
other manner, he would have deemed derogatory 

to 
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to his rank. The cavalry, by way of diflinftion, 
was called The battle, and on it alone depended 
the fate of every adtion. The infantry, collected 
from the dregs and refufe of the people, ill 
armed and worfe difciplined, was almoft of no 
account. 

As thefe circumftances rendered the operations 
of particular kingdoms lefs coniiderable and lefs 
vigorous, fo they long kept the princes of Eu- 
rope from giving fuch attention to the fchemes 
and tranfadtions of their neighbours, as might 
lead them to form any regular fyftem of public 
fecurity. They were, of confequence, prevented 
from uniting in confederacy, or from adting with 
concert, in order to eftablilh fuch a diltribution 
and balance of power, as Ihould hinder any Hate 
from riiingtoafuperiority, which might endanger 
the general liberty and independence. During 
feveral centuries, the nations of Europe appear 
to have confidered themfelves asfeparate focieties, 
fcarcely connected together by any common in- 
tereft, and little concerned in each other’s affairs 
or operations. An extenfive commerce did not 
afford them an opportunity of obferving and pe- 
netrating into the fchemes of every different ftate. 
They had not ambaffadors refiding conftantly in 
every court to watch and give early intelligence 
of all its motions. The expectation of remote 
advantages, or the profpedt of diftant and con- 
tingent evils, were not fufficient to excite nations 
to take arms. Such only as were within the 
fphere of immediate danger, and unavoidably 
expofed to injury or infult, thought themfelves 
interefled in any conteft, or bound to take pre- 
cautions for their own fafety. 

Whoever 
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Whoever records the tranfactions of any of 
the more conliderable European ftates during the 
two laft centuries, mu it write the hiftory of Eu- 
rope. Its various kingdoms, throughout that 
period, have been formed into one great fyitem, 
fo clofely united, that each holding a determinate 
ftation, the operations of one are fo felt by all, 
as to influence their counfels and regulate their 
meafures. But previous to the fifteenth century, 
unlefs when vicinity of territory rendered the 
occafions of difcord frequent and unavoidable, 
or when national emulation fomented or em- 
bittered the fpirit of hoftility, the affairs of dif- 
ferent countries are feldom interwoven with each 
other. In each kingdom of Europe great events 
and revolutions happened, which the other powers 
beheld with almoit the fame indifference as if 
they had been uninterefted fpedfators, to whom 
the effedl of thefe tranfa&ions could never ex- 
tend. 

During the violent flruggles between France 
and England, and notwithftanding the alarming 
progrefs which was made towards rendering one 
prince the mailer of both thefe kingdoms, hardly 
one meafure, which can be confidered as the 
refult of a fagacious and prudent policy, was 
formed in order to guard againfl an event fo 
fatal to Europe. The dukes of Burgundy and 
Bretagne, whom their fituation would not per- 
mit to remain neutral, engaged, it is true, in 
the contefl; but in taking their part, they 
feem rather to have followed the impulle of their 
paffions, than to have been guided by any juft 
difcernment of the danger which threatened 
themfelves and the tranquillity of Europe. The 

other 
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other princes, feemingly unaffefted by the alter- 
nate fucceffes of the contending parties, left 
them to decide the quarrel by themfelves, or 
interpofed only by feeble and ineffectual negoti- 
ations. 

Notwithftanding the perpetual hoflilities in 
which the various kingdoms of Spain were en- 
gaged during feveral centuries, and the fucceffive 
occurrences which viiibly tended to unite that 
part of the continent into one great monarchy, 
the princes of Europe hardly took any ftep from 
which we may conclude that they gave a proper 
attention to that important event. They per- 
mitted a power to arife imperceptibly, and to ac- 
quire ftrength there, which foon became formid- 
able to all its neighbours. 

Amidft the violent convulfions with which the 
fpirit of domination in the fee of Rome, and the 
turbulent ambition of the German nobles, agi- 
tated the Empire, neither the authority of the 
popes, feconded by all their artifices and in- 
trigues, nor the folicitations of the emperors, 
could induce any of the powerful monarchs in 
Europe to engage in their quarrel, or to avail 
themfelves of many favourable opportunities of 
interpofing with effedf and advantage. 

This amazing inactivity, during tranfaefions 
fo interefting, is not to be imputed to any inca- 
pacity of difeerning their political confcquences. 
The power of judging with fagacity, and of adt- 
ing with vigour, is the portion of men in every 
age. The monarchs who reigned in the different 
kingdoms of Europe during feveral centuries, 
were not blind to their particular intereft, negli- 
gent of the public fafety, or ft rangers to the 

method 
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method of fecuring both. If they did not adopt 
that falutary fyftem, which teaches modern po- 
liticians to take the alarm at the profpeft of 
diilant dangers, which prompts them to check 
the firft encroachments of any formidable power, 
and which renders each ftate the guardian, in 
fome degree, of the rights and independence of 
all its neighbours, this was owing entirely to fuch 
imperfeftions and diforders in the civil govern- 
ment of each country, as made it impofiible for 
fovereigns to aft fuitably to thofe ideas which 
the poiture of affairs, and their own obfervation, 
muff have fuggefted. 

But during the courfe of the fifteenth century, 
various events happened, which, by giving 
princes more entire command of the force in 
their refpeftive dominions, rendered their opera- 
tions more vigorous and extenfive. In confe- 
quence of this, the affairs of different kingdoms 
becoming more frequently as well as more inti- 
mately connefted, they were gradually accuftom- 
ed to aft in concert and confederacy, and were 
infenfibly prepared for forming a fyftem of policy, 
in order to eftablifh or to preferve fuch a balance 
of power as was moft confiftent with the general 
fecurity. It was during the reign of Charles the 
Fifth, that the ideas, on which this fyftem is 
founded, firft came to be fully underftood. It 
was then, that the maxims by which it has been 
uniformly maintained fince that aera, were uni- 
verfally adopted. On this account, a view of the 
caufes and events which contributed to eftablifh a 
plan of policy, more falutary and extenfive than 
any that has taken place in the conduft of hu- 
man affairs, is not only a neceffary introduftion 
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to the following work, but is a capital obje£t in 
the hiftory of Europe. 

The hr it event that occahoned any confider- 
able alteration in the arrangement of affairs in 
Europe, was the annexation of the extenhve ter- 
ritories, which England poffeffed on the conti- 
nent, to the crown of France. While the Engliih 
were mailers of feveral of the moll fertile and 
opulent provinces in France, and a great part of 
its moll martial inhabitants was bound to follow 
their ftandard, an Englilh monarch conlidered 
himfelf rather as the rival, than as the vaffal of 
the fovereign of whom he held. The kings of 
France, circumfcribcd and thwarted in their 
fchemes and operations by an adverfary no lefs 
jealous than formidable, durft not enter upon 
any enterprize of importance or of difficulty. 
The Engliffi were always at hand, ready to oppofe 
them. They difputed even their right to their 
crown, and being able to penetrate, with eafe, 
into the heart of the kingdom, could arm againff 
them thofe very hands which ought to have been 
employed in their defence. Timid counfels and 
feeble efforts were natural to monarchs in fuch a 
fituation. France, difmembered and overawed, 
could not attain its proper llation in the fyllem 
of Europe. But the death of Henry V. of 
England, happily for France, and not unfortu- 
nately for his own country, delivered the French 
from the calamity of having a foreign mailer heat- 
ed on their throne. The weaknefs of a long mi- 
nority, the diffenlions in the Englilh court, to- 
gether with the unlleady and languid conduft 
which thefe occafioned, afforded the French a 
favourable opportunity of recovering the terri- 

tories ^ 
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tories which they had loft. The native valour 
of the French nobility, heightened to an enthu- 
fiaftic confidence by a fuppofed interpofition of 
Heaven in their behalf; condufted in the field 
by flcilful leaders ; and directed in the cabinet 
by a prudent monarch ; was exerted with fuch 
vigour and fuccefs, during this favourable junc- 
ture, as not only wrefted from the Englifti their 
new conquefts, but ftript them of their an- 

s cient poffdfions in France, and reduced them 
1 within the narrow precinfts of Calais, and its 

petty territory. 
As foon as fo many confiderable provinces 

Iwere reunited to their dominions, the kings of 
France, confcious of this acquifition of ftrength, 

i began to form bolder fchemes of interior policy, 
K as well as of foreign operations. They irnmedi- 
fi ately became formidable to their neighbours, who 
11 began to fix their attention on their meafures and 
a motions, the importance of which they fully per- 
□ ceived. From this sera, France, pofteffed of the 
S advantages which it derives from the fituation 
a and contiguity of its territories, as well as from 
1 the number and valour of its people, rofe to new 
il influence in Europe, and was the firft power in 

a condition to give alarm to the jealoufy or fears 
i of the ftates around it. 

Nor was France indebted for this increafe of 
I importance merely to the reunion of the pro- 

vinces which had been torn from it. A circum- 
ftance attended the recovery of thefe, which, 

t though lefs confiderable, and lefs obferved, con- 
t tributed not a little to give additional vigour and 
i decilion to all the efforts of that monarchy. 
. During the obftinate ftruggles between France 

k 2 and 
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and England, all the defeats of the military 
fyftem under the feudal government were fenfibly 
felt. A war of long continuance languifhed, 
when carried on by troops bound and accuf- 
tomed to keep the field only for a flrort time. 
Armies, compofed chiefly of heavy-armed ca- 
valry, were unfit either for the defence or the 
attack of the many towns and caftles, which it 
became neceflary to guard or to reduce. In 
order to obtain fuch permanent and effeftive 
force, as became requifite during thefe lengthened 
contefts, the kings of France took into their pay 
confiderable bands of mercenary foldiers, levied 
fometimes among their own fubjefts, and fome- 
times in foreign countries. But as the feudal 
policy provided no fufficient fund for fuch ex- 
traordinary fervice, thefe adventurers were dif- 
miffed at the clofe of every campaign, or upon 
any profpedl of accommodation; and having 
been little accuftomed to the reftraints of difci- 
pline, they frequently turned their arms againil 
the country which they had been hired to defend, 
and defolated it with cruelty not inferior to that 
of its foreign enemies. 

A body of troops kept conilantly on foot, and 
regularly trained to military fubordination, would 
have fupplied what was wanting in the feudal 
Conftitution, and have furnifhed princes with the 
means of executing enterprizes, to which they 
were then unequal. Such an eftablilhment, how- 
ever, was fo repugnant to the genius of feudal 
policy, and fo incompatible with the privileges 
and pretenlions of the nobility, that during feve- 
ral .centuries no monarch was either fo bold, or 
fo powerful, as to venture on any ftep towards 

intro- 
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introducing it. At laft, Charles VII. availing 
himfelf of the reputation which he had acquired 
by his fucceffes againft the Englilh, and taking 
advantage of the impreffions of terror which 
fuch a formidable enemy had left upon the minds 
of his fubjedfs, executed that which his prede- 
ceffors durft not attempt. Under pretence of 
having always ready a force fufficient to defend 
the kingdom againft any fudden invafion of the 
Englifh, he, at the time when he dilbanded his 
other troops [A. D. 1445J, retained under 
arms a body of nine thoufand cavalry, and of 
fixteen thoufand infantry. He appropriated 
funds for the regular payment of thefe ; he fta- 
tioned them in different places of the kingdom, 
according to his pleafure; and appointed the 
officers who commanded and difeiplined them. 
The prime nobility courted this fervice, in which 
they were taught to depend on their fovereign, 
to execute his orders, and to look up to him as 
the judge and rewarder of their merit. The 
feudal militia, compofed of the vaffals whom the 
nobles could call out to follow their ftandard, as 
it was in no degree comparable to a body of fol- 
diers regularly trained to war, funk gradually in 
reputation. The ftrength of an army was no 
longer eftimated folely by the number of cavalry 
which ferved in it. From the time that gun- 
powder was invented, and the ufe of cannon in 
the field became general, horfemen cafed in com- 
plete armour loft all the advantages which gave 
them the pre-eminence over other foldiers. The 
helmet, the ftiield, and the breaft-plate, which 
refilled the arrow or the fpear, no longer afforded 
them fecurity againft thefe new inllruments of 

k 3 deftruc- 
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dcftruftion. The fervJce of infantry rofe again 
into efteem, and victories were gained, and con- 
quefts made, chiefly by their efforts. The nobles 
and their military tenants, though fometimes 
fummoned to the field, according to ancient 
form, were confidered as an incumbrance upon 
the troops with which they acted; and were 
viewed with contempt by foldiers accuflomed to 
the vigorous and fleady operations of regular 
fervice. 

Thus the regulations of Charles the Seventh, 
by eftablifhing the firfl: {landing army known in 
Europe, occafioned an important revolution in its 
affairs and policy. By taking from the nobles the 
foie direction of the national military force, which 
had railed them to fuch high authority and im- 
portance, a deep wound was given to the feudal 
ariftocracy, in that part where its power feemed 
to be moft complete. 

France, by forming this body of regular troops 
at a time when there was hardly a fquadron or 
company kept in conflant pay in any other part 
of Europe, acquired fuch advantages over its 
neighbours, either in attack or defence, that 
felf-prefervation made it neceffary for them to 
imitate its example. Mercenary troops were in- 
troduced into all the confiderable kingdoms on 
the continent. They gradually became the only 
military force that was employed or trufled. It 
has long been the chief object of policy to increafe 
and to fupport them. It has long been the great 
aim of princes and miniflers to difcredit and to 
annihilate all other means of national aftivity or 
defence. 

As 
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As the kings of France got the ftart of other 

powers in eftabliihing a military force in their 
dominions, which enabled them to carry on fo- 
reign operations with more vigour, and to greater 
extent, fo they were the firil who effectually 
broke the feudal ariftocracy, and humbled the 
great vaffals of the crown, who by their exorbi- 
tant power had long circumfcribed the royal pre- 
rogative within very narrow limits, and had ren- 
dered all the efforts of the monarchs of Europe 
inconfiderable. Many things concurred to un- 
dermine, gradually, the power of the feudal 
ariftocracy in France. The wealth and property 
of the nobility were greatly impaired during the 
long wars which the kingdom was obliged to 
maintain with the Englifti. The extraordinary 
zeal with which they exerted themfelves in de- 
fence of their country againft its ancient enemies, 
■exhaufted entirely the fortunes of fome great fa- 
milies. As almoft every province in the king- 
dom was, in its turn, the feat of war, the lands 
of others were expofedto the depredations of the 
enemy, were ravaged by the mercenary troops 
which their fovereigns hired occafionally, but 
could not pay, or were defolated with rage ftill 
more-deftrudtive, by the peafants, in different in- 
furrections. At the fame time, the neceffities 
of government having forced their kings upon the 
defperate expedient of making great and fuddcn 
alterations in the current coin of the kingdom, 
the fines, quit-rents, and other payments fixed 
ty ancient cuftom, funk much in value, and the 
revenues of a fief were reduced far below the fum 
which it had once yielded. During their con- 
tefts with the Englifh, in which a generous 

nobility 
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nobility courted every ftation where danger ap- 
peared, or honour could be gained, many fami- 
lies of note became extinft, and their fiefs were 
reunited to the crown. Other fiefs, in a long 
courfe of years, fell to female heirs, and were 
divided among them; were diminifhed by pro- 
fufe donations to the church, or were broken 
and fplit by the fucceffion of remote collateral 
heirs s. 

Encouraged by thefe manifeft fymptoms of 
decline in that body which he wifhcd to deprefs, 
Charles VII. during the firft interval of peace 
with England, made feveral efforts towards ella- 
blifhing the regal prerogative on the ruins of the 
ariftocracy. But his obligations to the nobles 
were fo many, as well as recent, and their fer- 
vices in recovering the kingdom fo fplendid, as 
rendered it neceffary for him to proceed with 
moderation and caution. Such, however, was 
the authority which the crown had acquired by 
the progrefs of its arms againil the Englifh, and 
fo much was the power of the nobility diminifh- 
ed, that, without any oppofition, he foon made 
innovations of great confequence in the conftitu- 
tion. He not only eftablifhed that formidable 
body of regular troops, which has been mention- 
ed, but he was the firit monarch of France who, 
by his royal edift [A. D. 1440], without the 
concurrence of the States general of the kingdom, 
levied an extraordinary fubfidy on his people. 
He prevailed likewife with his fubje&s, to render 
feveral taxes perpetual, which had formerly been 
impofed occafionally, and exatled during a fhort 

s BouUinvi!lit:rs Hiltoire de Gouvernement de France, 
Lettre xii. 

time. 
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time. By means of all thefe innovations, he ac- 
quired fuch an increafe of power, and extended 
his prerogative fo far beyond its ancient limits, 
that, from being the moft dependent prince who 
had ever fat upon the throne of France, he came 
to poifefs, during the latter years of his reign, a 
degree of authority which none of his predeceifors 
had enjoyed for feveral ages1. 

That plan of humbling the nobility which 
Charles began to execute, his fon Louis XI. 
carried on with a bolder fpirit, and with greater 
fuccefs. Louis was formed by nature to be a 
tyrant; and at whatever period he had been 
called to afeend the throne, his reign mull have 
abounded with fchemes to opprefs his people, 
and to render his own power abfolute. Subtle, 
unfeeling, cruel; a ftranger to every principle 
of integrity, and regardlefs of decency, he fcorn- 
ed all the reftraints which a fenfe of honour, or 
the defire of fame, impofe even upon ambitious 
men. Sagacious, at the fame time, to difeern 
what he deemed his true intereft, and influenced 
by that alone, he was capable of purfuing it with 
a perfevering induftry, and of adhering to it with 
a fyftematic fpirit, from which no objeft could 
divert, and no danger could deter him. 

The maxims of his adminiftration were as pro- 
found as they were fatal to the privileges of the 
nobility. He filled all the departments of go- 
vernment with new men, and often with perfons 
whom he called from the loweit as well as moil 
defpifed fun&ions of life, and raifed at pleafure 

t Hiftoire de France par Valley & Villaret, tom. xv. 331, 
&c. 389- tom. xvi. 324. Variations de la Monaichie Fran- 
coife, tom. iii. 162. 

to 
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to ftations of great power or truft. Thefe were 
his only confidents, whom he confulted in form- 
ing his plans, and to whom he committed the 
execution of them: while the nobles, accuftomed 
to be the companions, the favourites, and the 
minifters of their fovereigns, were treated with 
fuch ftudied and mortifying negleft, that if they 
would not fubmit to follow a court in which they 
appeared without any (hadow of their ancient 
power, they were obliged to retiie to their 
caftles, where they remained unemployed and 
forgotten. Not fatisfied with having rendered 
the nobles oflefs confideration, by taking out of 
their hands the foie direftion of affairs, Louis 
added infult to negleft; and by violating their 
moft valuable privileges, endeavoured to degrade 
the order, and to reduce the members of it to 
the fame level with other fubjefts. Perfons of 
the higheft rank among them, if fo bold as to 
oppofe his fchemes, or fo unfortunate as toawaken 
the jealoufy of his capricious temper, were per- 
fecuted with rigour, from which all who belong- 
ed to the order of nobility had hitherto been ex- 
empt ; they were tried by judges who had no 
right to take cognizance of their adfions ; and 
were fubje&ed to torture, or condemned to an 
ignominious death, without regard to their birth 
or condition. The people, accuuomed to fee 
the blood of the moll illuftrious perfonages Ihed 
by the hands of the common executioner, to be- 
hold them fhut up in dungeons, and carried about 
in cages of iron, began to view the nobility with 
lefs reverence than formerly, and looked up with 
terror to the royal authority, which feemed to 

have 
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have humbled or annihilated every other power 
in the kingdom. 

At the fame time, Louis, being afraid that 
oppreffion might roufe the nobles, whom the ri- 
gour of his government had intimidated, or that 
felf-prefervation might at laft: teach them to unite, 
dexteroufly fcattered among them the feeds of 
difcord ; and induftrioufly fomented thofe ancient 
animofities between the great families, which the 
fpirit of jealoufy and emulation, natural to the 
feudal government, had originally kindled and 
ftill kept alive. To accomplilh this, all the arts 
of intrigue, all the myfteries and refinements of 
his fraudulent policy were employed, and with 
fuch fuccefs, that at a juncture which required 
the molt ftrenuous efforts, as well as the moll 
perfect union, the nobles never afted, except 
during one fhort fally of refentment at the be- 
ginning of his reign, either with vigour or in 
concert. 

As he dripped the nobility of their privileges, 
he added to the power and prerogative of the 
crown. In order to have at command fuch a 
body of foldiers as might be fufficient to crufh 
any force that his difaffefted fubjedts could draw 
together, he not only kept on foot the regular 
troops which his father had raifed, but, befides 
augmenting their number confiderably, he took 
into his pay fix thoufand Swifs, at that time the 
bell difeiplined and moll formidable infantry in 
Europe11. From the jealoufy natural to tyrants, 
he confided in thefe foreign mercenaries, as the 
moll devoted inllruments of opprefiion, and the 

u Mem. de Comines, tom. i. 367. Dan. Hilt, de la 
Milice Ftanjoife, tom. i. 1S2. 

moll 
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moil faithful guardians of the power which he 
had ufurped. That they might be ready to adl 
on the fhorteft warning, he, during the latter 
years of "his reign, kept a confiderable body of 
them encamped in one place w. 

Great funds were requifite, not only to defray 
the expence of this additional ellablifhment, but 
to fupply the fums employed in the various en- 
terprizes which the reftlefs activity of his genius 
prompted him to undertake. But the preroga- 
tive that his father had affumed of levying taxes 
without the concurrence of the States-general, 
which he was careful not only to retain but to 
extend, enabled him to provide in fome meafure 
for the encreafing charges of government. 

What his prerogative, enlarged as it was, 
could not furnilh, his addrefs procured. He 
was the firft monarch in Europe who difeovered 
the method of managing thofe great affemblies, 
in which the feudal policy had veiled the power 
of granting fubfidies and of impoling taxes. Ele 
firft taught other princes the fatal art of beginning 
their attack on public liberty, by corrupting the 
fource from which it Ihould flow. By exerting 
all his power and addrefs in influencing the elec- 
tion of reprefentatives, by bribing or overawing 
the members, and by various changes which he 
artfully made in the form of their deliberations, 
Louis acquired fuch entire direfrion of theie af- 
femblies, that, from being the vigilant guardians 
of the privileges and property of the people, he 
rendered them tamely fubfervient towards pro- 
moting the moll odious meafures of his reign x, 

w Mem. de Com. tom. i. 381. 
tom. i. 136. Chron. Scandal, ibid, 

* Mem. de Comin. 
tom. ii. p. 71. 
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As no power remained to fet bounds to bis exac- 
tions, he not only continued all the taxes 
impofed by his father, but made great additions 
to them, which amounted to a fum that appeared 
aftonifhing to his contemporaries-v.* 

Nor was it the power alone or wealth of the 
crown that Louis increafed ; he extended its ter- 
ritories by acquifitions of various kinds. He 
got polfellion of Roufillon by purchafe ; Provence 
was conveyed to him by the will of Charles de 
Anjou ; and upon the death of Charles the Bold, 
he feized with a ftrong hand Burgundy and 

! Artois, which had belonged to that prince. 
Thus, during the courfe of a {ingle reign, France 
was formed into one compaft kingdom, and the 

I Heady unrelenting policy of Louis XL not only 
fubdued the haughty fpirit of the feudal nobles, 
but eftablifhed a fpecies of government, fcarcely 

l lefs abfolute, or lefs teirible than eaftern defpo- 
| tifm. 

But fatal as his adminiftration was to the liber- 
I ties of his fubjefts, the authority which he ac- 
11 quired, the refources of which he became mafter, 
3 and his freedom from reftraint in concerting his 
j plans as well as in executing them, rendered his 
i reign active and enterprizing. Louis negotiated 

in all the courts of Europe ; he obferved the mo- 
tions of all his neighbours; he engaged, either 
as principal, or as an auxiliary, in every great 
tranfaCtion; his refolutions were prompt, his 

y Mem. de Com. tom. i. 334. 
* Charles VII. levied taxes to the amount of i,Soo,ooo 

I francs; Louis XI. railed 4,700,000. The former had in 
pay 9000 cavalry and 16,000 infantry. The latter aug- 
mented the cavalry to 15,000, and the infantry to z 5,000. 

■1 Mem. de Coniines, i. 384. 
!| VOL. I. L opera- 
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operations vigorous; and upon every emergence 
he could call forth into aftion the whole force of 
his kingdom. From the sera of his reign, the 
king^ of France, no longer fettered and circum- 
fcribed at home by a jealous nobility, have ex- 
erted themfelves more abroad, have formed more 
extenfive fchemes of foreign conquefts, and have 
carried on war with a fpirit and vigour long un- 
known in Europe. 

The example which Louis fet was too inviting 
not to be imitated by other princes. Flenry VII. 
as foon as he was feated on the throne of England, 
formed the plan of enlarging his own prerogative, 
by breaking the power of the nobility. The 
circumltances under which he undertook to exe- 
cute it, were lefs favourable than thofe which in- 
duced Charles VII. to make the fame attempt; 
and the fpirit with which he conduced it, was 
very different from that of Louis XI. Charles, 
by the fuccefs of his arms againft the Englifh, 
by the merit of having expelled them out of fo 
many provinces, had cllablifhed himfdf fo firmly 
in the confidence of his people, as encouraged 
him to. make bold encroachments on the ancient 
conflitution. The daring genius of Louis broke 
through every barrier, and endeavoured to fur- 
mount or to remove every obftacle that flood in 
his way. But Henry held the feeptre by a dif- 
puted title; a popular faction w'as ready every 
moment to take arms againft him; and after 
long civil wars, during which the nobility had 
often difplayed their power in creating and de- 
pofing kings, he felt that the regal authority had 
been fo much relaxed, and that he entered into 
poflefiion of a prerogative fo much abridged, as 

rendered 
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rendered it neceffary to carry on his meafures 
deliberately, and without any violent exertion. 
He endeavoured to undermine that formidable 
ftrufture, which he durft not attack by open 
force. His fchemes, though cautious and flow 
in their operation, were well concerted, and pro- 
duftive in the end of great effefts. By his laws, 
permitting the barons to break the entails of 
their eftates, and expofe them to fale; by his 
regulations to prevent the nobility from keeping 
in their fervice thofe numerous bands of retainers, 
which rendered them formidable and turbulent; 
by favouring the rifing power of the commons ; 
by encouraging population, agriculture, and com- 
merce ; by fecuring to his fubjefts, during a long 
reign, the enjoyment of the bleffings which flow 
from the arts of peace ; by accuftoming them to 
an adminiftration of government, under which 
the laws were executed with fteadinefs and vi- 
gour ; he made imperceptibly confiderable alter- 
ations in the Englilh conftitution, and tranf- 
mitted to his fucceffor authority fo exteniive, as 
rendered him one of the moft abfolute monarchs 
in Europe, and capable of the greatelt and moft 
vigorous efforts. 

In Spain, the union of all its crowns by the 
marriage of Ferdinand and Ifabella; the glory 
that they acquired by the conqueft of Granada, 
which brought the odious dominion of the 
Moors to a period; the command of the great 
armies which it had been neceflary to keep long 
on foot, in order to accomplifh this ; the wifdom 
and fteadinefs of their adminiftration ; and the 
addrefs with which they availed themfelves of 
every incident that occurred to humble the no- 

L 2 bility, 
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bility, and to extend their own prerogative, con- 
fpired in railing thefe monarchs to fuch eminence 
and authority, as none of their predeceflors had 
ever enjoyed. Though feveral caufes, which 
Jhall be explained in another place, prevented 1 
their attaining the fame powers with the kings j 
of Trance and England, and preferved the 
feudal conftitution longer entire in Spain, their 
great abilities fupplied the defects of their 
prerogative, and improved with fuch dexterity 
all the advantages which they poffelfed, that 
Ferdinand earned on his foreign operations, 
which were very extenfive, with extraordinary 
vigour and effedt. 

While thefe princes were thus enlarging the 
boundaries of prerogative, and taking fuch Heps 
towards rendering their kingdom capable of aft- 
ing with union and force, events occurred, which 
called them forth to exert the new powers which 
they had acquired. Thefe engaged them in fuch 
a feries of enterprizes and negotiations, that the 
affairs of all the confiderable nations in Europe ; 
came to be inienfibly interwoven with each 
other; and a great political fyffem was gradu- 
ally formed, which grew to be an object of uni- 
verfal attention. 

The firft event which merits notice, on ac- 
count of its influence, in producing this change 
in the ftate of Europe, was the marriage of the 
daughter of Charles the Bold, the foie heirefs J 
of the houfe of Burgundy. For fome years be- j 
fore her father’s death, Ihe had been confidered 
as the apparent fucceffor to his territories, and 
Charles had made propofals of marrying her to 
feveral different princes, with a view of alluring 

them, 
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them, by that offer, to favour the fchemes 
which his reftlefs ambition was continually form- 

This rendered the alliance with her an objeft 
of general attention; and all the advantages of 
acquiring poffeflion of her territories, the mod 
opulent at that time, and the bed cultivated of 
any on this fide of the Alps, were perfectly 
underdood. As foon, then, as the untimely 
death of Charles opened the fucceflion [A. D. 
1477, Jan. 5], the eyes of all the princes in Eu- 
rope were turned towards Mary, and they felt 
themfelves deeply intereded in the choice which 
Ihe was about to make of the perfon on whom 
flie would bedow that rich inheritance. • 

Louis XI. from -whofe kingdom feveral of the 
provinces which Ihe poffeffed had been difmem- 
bered, and whofe dominions dretched along the 
frontier of her territories, had every inducement 
to court her alliance. He had, likewife, a good 
title to expedf the favourable reception of any 
reafonable propofition he diould make, with 
refpedl to the difpofal of a princefs, who was the 
vaffal of his crown, and defcended from the royal 
blood of France. There were only two propo- 
fitions, however, which he could make with pro- 
priety. The one was the marriage of the 
dauphin, the other that of the count of Angou- 
leme, a prince of the blood, with the heirefs of 
Burgundy. By the former, he would have an- 
nexed all her territories to his crown, and have 
rendered France at once the mod refpeftable 
monarchy in Europe. But the great difparity of 
age between the two parties, Mary being twenty, 
and the dauphin only eight years old; the 

l 3 avowed 
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avowed refolution of the Flemings, not to choofe 
a mailer poffeifed of fuch power as might enable 
him to form fchemes dangerous to their liberties; 
together with their dread of falling under the 
odious and oppreflive government of Louis, 
were obilaeles in the way of executing this plan, 
which it was vain to think of furmounting. By 
the latter, the accompliihment of which might 
have been attained with eafe, Mary difcovered 
fome inclination to a match with the count of 
Angoulemez, Louis would have prevented the 
dominions of the houfe of Burgundy' from being 
conveyed to a rival power, and in return for fuch 
a fplendid eilablilhment for the count of Angou- 
ieme, he muft have obtained, or would have ex- 
torted from him, conceffions highly beneficial to 
the crown of France. But Louis had been ac- 
cuftomed fo long to the intricacies of a crooked 
and infidious policy, that he could not be fatis- 
jied with what was obvious and fimple ; and was 
fo fond of artifice and refinement, that he came 
to confider thefe rather as an ultimate objeih, 
than merely as the means of conducing affairs. 
From this principle, no lefs than from his unwil- 
lingnefs to aggrandize any of his own fubjetds, 
or from his defire of oppreffing the houfe of Bur- 
gundy, which he hated, he neglected the courfe 
which a prince lefs able and artful wpuld have 
taken, and followed one more fuited to his own 
genius. 

He propofed to render himfelf, by force of 
arms, mailer of thofe provinces which Mary held 
of the crown of France, and even to pulh his 
COnquells into her other territories, while he 

* JVIepn de Comines, i, 35S. 
amufe4 
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amufed her with infilling continually on the im- 
practicable match with the dauphin. In profe- 
cuting this plan, he difplayed wonderful talents 
and indullry, and exhibited fuch fcenes of treach- 
ery, falfehood, and cruelty, as are amazing even 
in the hillory of Louis XI. Immediately upon 
the death of Charles, he put his troops in motion, 
and advanced towards the Netherlands. He cor- 
rupted the leading men in the provinces of Bur- 
gundy and Artois, and feduced them to defert 
their fovereign. He got admiffion into fome of 
the frontier towns by bribing the governors ; the 
gates of others were opened to him in confe-* 
quence of his intrigues with the inhabitants, 
He negotiated with Mary; and, in order to 
render her odious to her fubje&s, he betrayed to 
them her moll important fecrets. He carried on 
a private correfpondence with the two minifters 
whom {he chiefly trufted, and then communicated 
the letters which he had received from them to 
the Hates of Flanders, who, enraged at their per- 
fidy, brought them immediately to trial, tortured 
them with extreme cruelty, and, unmoved by the 
tears and entreaties of their fovereign, who knew 
and approved of all that the minilters had done, 
they beheaded them in her prefence *. 

While Louis, by this conduct, unworthy of a 
great monarch, was fecuring the poffefiion of 
Burgundy, Artois, and the towns on the Somme, 
the Hates of Flanders carried on a negotiation 
with the emperor Frederic HI. and concluded a 
treaty of marriage between their fovereign and 
his fon Maximilian, archduke of Aultria [A. D. 
I477]. The illullrious birth of that prince, as 

a Mem. de Comines, liv. v. chjp. 15. p. 305, &c. 
well 
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well as the high dignity of which he had the 
profpect, rendered the alliance honourable for 
Mary, while, from the diftance of his hereditary 
territories, and the fcantinefs of his revenues, his 
power was fo inconfiderable, as did not excite 
the jealoufy or fear of the Flemings. 

Thus Louis, by the caprice of his temper, and 
the excefs of his refinements, put the houfe of 
Auftria in poffeffion of this noble inheritance. 
By this acquifition, the foundation of the future 
grandeur of Charles V. was laid; and he be- 
came mafter of thofe territories, which enabled 
him to carry on his moft formidable and decifive 
operations againft France. Thus, too, the 
fame monarch who firfl united the interior force 
of France, and eftablifhed it on fuch a footing, 
as to render it formidable to the reft of Europe, 
contributed, far contrary to his intention, to 
raife up a rival power, which, during two 
centuries, has thwarted the meafures, oppofed 
the arms, and checked the progrefs of his fuc- 
ceffors. 

The next event of confequence in the fif- 
teenth century, was the expedition of Charles 
VIII. into Italy [A. D. 1494]. This occa- 
fioned revolutions no lefs memorable; pro- 
duced alterations, both in the military and po- 
litical fyftem, which were more immediately 
perceived ; roufed the ftates of Europe to bolder 
efforts; and blended their affairs and interefts 
more clofely together. The mild adminiftration 
of Charles, a weak but generous prince, feems to 
have revived the fpirit and genius of the French 
nation, which the rigid defpotifm of Louis XL 
his father, had depreued, and almoft extinguilhed. 
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The ardour for military fervice, natural to the 
French nobility, returned, and their young mo- 
narch was impatient to diftinguiih his reign by 
fome fplendid enterprize. While he was uncertain 
towards what quarter he fhould turn his arms, 
the folicitations and intrigues of an Italian poli- 
tician, no lefs infamous on account of his crimes, 
than eminent for his abilities, determined 
his choice. Ludovico Sforza, having formed 
the delign of depofmg his nephew the duke of 
Milan, and of placing himfelf on the ducal 
throne, was fo much afraid of a combination of 
the Italian powers to oppofe this meafure, and 
to fupport the injured prince, with whom moll 
of them were connefted by blood or alliance, 
that he faw the neceffity of fecuring the aid of 
fome able protector. The king of France was 
the perfon to whom he applied ; and without 
difclofing his own intentions, he laboured to pre- 
vail with him to march into Italy, at the head of 
a powerful army, in order to feize the crown of 
Naples, to which Charles had pretenfions as heir 
of the houfe of Anjou. The right to that king- 
dom, claimed by the Angevin family, had been 
conveyed to Louis XI. by Charles of Anjou, 
count of Maine and Provence, But that fuga- 
cious monarch, though he took immediate 
poffelllon of thofe territories of which Charles 
was really mailer, totally difregarded his ideal 
title to a kingdom, over which another prince 
reigned in tranquillity ; and uniformly declined 
involving himfelf in the labyrinth of Italian 
politics. His fon, more adventurous, or more 
inconfiderate, embarked eagerly in this enterprize; 
and contemning all the remonitrances of his moll 

expe- 
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experienced counfellors, prepared to carry it on 
with the utmoft vigour. 

The power which Charles pofiefled was fo 
great, that he reckoned himfelf equal to this 
arduous undertaking. His father had tranf- 
mitted to him fuch an ample prerogative, as 
gave him the entire command of his kingdom. 
He himfelf had added coniiderably to the extent 
of his dominions, by his prudent marriage with 
the heirefs of Bretagne, which rendered him 
mafter of that province, the laft of the great 
fiefs that remained to be annexed to the crown. 
He foon affembled forces which he thought fuf- 
ficient; and fo impatient was he to enter on his 
career as a conqueror, that facrificing what was 
real, for what was chimerical, he reftored Rou- 
fillon to Ferdinand, and gave up part of his 
father’s acquilitions in Artois to Maximilian, 
with a view of inducing thefe princes not to 
moled France, while he was carrying on his 
operations in Italy. 

But fo different were the efforts of the dates 
of Europe in the fifteenth century, from thofe 
which we fliall behold in the courfe of this 
hidory, that the army with which Charles un- 
dertook this great enterprize, did not exceed 
twenty thoufand men. The train of artillery, 
however, the ammunition, and warlike dores of 
every kind provided for its ufe, were fo con- 
fiderable, as to bear fome refemblance to the 
immenfe apparatus of modern war b. 

When the French entered Italy, they met 
with nothing able to relid them. The Italian 

Mezeray Hilt. tom. ii. 777. 
powers 
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powers having remained, during a long period, 
undifturbed by the invafion of any foreign enemy, 
had formed a fy Item with refpeft to their affairs, 
both in peace and war, peculiar to themfelves. 
In order to adjuft the interefts, and balance the 
power of the different hates into which Italy 
was divided, they were engaged in perpetual and 
endlefs negotiations with each other, which they 
conducted with all the fubtlety of a refining and 
deceitful policy. Their contells in the field, when 
they had recourfe to arms, were decided in mock 
battles, by innocent and bloodlefs victories. 
Upon the firft appearance of the danger which 
now impended, they had recourfe to the arts 
which they had fludied, and employed their ut- 
moft fkill in intrigue in order to avert it. But 
this proving ineffectual, their bands of effeminate 
mercenaries, the only military force that remained 
in the country, being fit only for the parade of 
fervice, were terrified at the afpeft of real war, 
and fhrunk at its approach. The impetuofity of 
the French valour appeared to them irrefiflible. 
Florence, Pifa, and Rome opened their gates as 
the French army advanced. The profpedf of 
this dreadful invafion flruck one king of Naples 
with fuch panic terror, that he died (if we may 
believe hiftorians) of the fright. Another ab- 
dicated his throne from the fame pufillanimous 
fpirit. A third fled out of his dominions, as 
foon as the enemy appeared on the Neapolitan 
frontiers. Charles, after marching thither from 
the bottom of the Alps, with as much rapidity, 
and almofl as little oppofition, as if he had been 
on a progrefs through his own dominions, took 
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quiet poffeffion of the throne of Naples, and in- 
timidated or gave law to every power in Italy. 

Such was the conclulion of an expedition, 
that muft be confidered as the firft great exer- 
tion of thofe new powers which the princes of 
Europe had acquired, and now began to exercife. 
Its effe&s were no lefs confiderable, than its 
fuccefs had been aftonifhing. The Italians, 
unable to rcfift the imprtffion of the enemy who 
broke in upon them, permitted him to hold on 
his courfe undifturbed. They quickly perceived 
that no fmgle power, which they could roufe to 
aft ion, was an equal match for a monarch who 
ruled over fuch extenfive territories, and was at 
the head of fuch a martial people ; but that a 
confederacy might accomplifh what the feparate 
members of it durft not attempt. To this expe- 
dient, the only one that remained to deliver or 
to preferve them from the yoke, they had re- 
courfe. While Charles inconfiderately wafted 
his time at Naples in feftivals and triumphs on 
account of his paft fucceffes, or was fondly 
dreaming of future conquefts in the Eaft, to 
the empire of which he now afpired, they formed 
againft him a powerful combination of almoft all 
the Italian ftates, fupported by the emperor 
Maximilian, and Ferdinand king of Aragon. 
The union of fo many powers, who fufpended 
or forgot all their particular animofities, that 
they might aft in concert againft an enemy who 
had become formidable to them all, awakened 
Charles from his thoughtlefs fecurity. He faw 
now no profpeft of fafety but in returning to 
France. An army of thirty thoufand men, af- 

fembled 
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fembled by the allies, was ready to obftrucl his 
march; and though the French, with a daring 
courage, which more than countervailed their 
inferiority in number, broke through that great 
body and gained a viftory, which opened to their 
monarch a fafe paflage into his own territories, 
he was ftripped of all his conquefts in Italy in as 
Ihort a time as it had taken to acquire them ; 
and the political fyftem in that country refumed 
the fame appearance as before his invalion. 

The fudden and decifive effect of this confe- 
deracy, feems to have inftructed the princes and 
ftatefmen of Italy as much as the irruption of 
the French had difconcerted and alarmed them. 
They had extended, on this occafion, to the 
affairs of Europe, the maxims of that political 
fcience which had hitherto been applied only to 
regulate the operations of the petty ftates in their 
own country. They had difeovered the method 
of preventing any monarch from rifing to fuch a 
degree of power, as was inconfiftent with the 
general liberty ; and had manifeffed the import- 
ance of attending to that great fecret in modern 
policy, the prefervation of a proper diftribution 
of power among all the members of the fyftem 
into which the ftates of Europe are formed. 
During all the wars of which Italy from that 
time was the theatre, and amidft the hoftile 
operations which the imprudence of Louis XII. 
and the ambition of Ferdinand of Aragon, car- 
ried on in that country, with little interruption, 
from the clofe of the fifteenth century, to that 
period at which the fubfequent hiftory com- 
mences, the maintaining a proper balance of 
power between the contending parties, became 

vol. i. m the 



122 A VIEW OF THE § 2. 
the great objedt of attention to the ftatefmen of 
Italy. Nor was the idea confined to them. Self- 
prefervation taught other powers to adopt it. 
It grew to be fafhionable and univerfal. From 
this tera we can trace the progrefs of that in- 
tercourfe between nations, which has linked the 
powers of Europe fo clofely together ; and can 
difcern the operations of that provident policy, 
which, during peace, guards againft remote and 
contingent dangers ; and, in war, has prevented 
rapid and dellruftive conquefts. 

This was not the only effedt of the opera- 
tions which the great powers of Europe carried 
on in Italy. They contributed to render general 
fuch a change, as the French had begun to make 
in the ftate of their troops ; and obliged all the 
princes, who appeared on this new theatre of 
adtion, to put the military force of their kingdoms 
on an eftablifhment funilar to that of France. 
When the feat of war came to be remote from 
the countries which maintained the contell, the 
fervice of the feudal vaffals ceafed to be of any 
life ; and the neceflity of employing foldiers re- 
gularly trained to arms, and kept in conftant 
pay, came at once to be evident. When 
Charles VIII. marched into Italy, his cavalry 
was entirely compofed of thofe companies of 
Gendarmes, embodied by Charles VII. and con- 
tinued by Louis XI. ; his infantry confided partly 
of Swifs, hired of the Cantons, and partly of 
Gafcons, armed and difciplined after the Swifs 
model. To thefe Louis XII. added a body of 
Germans, well known in the wars of Italy by 
the name of the Black Bands. But neither of 
thefe monarchs made any account of the feudal 

militia, 



: 

$ 2. STATE OF EUROPE. I2J 

militia, or ever had recourfe to that military- 
force which they might have commanded, in 
virtue of the ancient inftitutions in their king- 
dom. Maximilian and Ferdinand, as foon as they 
began to aft in Italy, employed fimilar inftru- 
ments, and trufted the execution of their plans 
entirely to mercenary troops. 

This innovation in the military fyftem was 
quickly followed by another, which the cuftom 
of employing Swifs in the Italian wars was the 
oocafion of introducing. The arms and difei- 
pline of the Swifs were different from thofe of 
other European nations. During their long and 
violent ftruggles in defence of their liberties 
againft the houfe of Auftria, whofe armies, like 
thofe of other confiderable princes, confifted 
chiefly of heavy-armed cavalry, the Swifs found 
that their poverty, and the fmall number of gen- 
tlemen refiding in their country, at that time 
barren and ill cultivated, put it out of their 
power to bring into the field any body of horfe 
capable of facing the enemy. Neceffity com- 
pelled them to place all their confidence in in- 
fantry ; and in order to render it capable of 
withftanding the flnock of cavalry, they gave 
the foldiers breaft-plates and helmets as defenfive 
armour ; together with long fpears, halberts, 
and heavy fwords, as weapons of offence. They 
formed them into large battalions ranged in deep 
and clofe array, fo that they could prefent on 
every fide a formidable front to the enemyc. 
The men at arms could make no impreflion on 
the folid ftrength of fuch a body. It repulfed 
the Auftrians in all their attempts to conquer 

£ Machiavel’s Art of War, b. ii. ch^p. ii. p. 451. 
m 2 Swifferland. 
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Swifferland. It broke the Burgundian Gendar- 
merie, which was fcarcely inferior to that of 
France, either in number or reputation; and when 
firft called to adt in Italy, it bore down, by its 
irreiillible force, every enemy that attempted to 
oppofe it. Thefe repeated proofs of the decifive 
effedf of infantry, exhibited on fuch confpicuous 
occafions, rellored that fervice to reputation, and 
gradually re-eftabliihed the opinion, which had 
been long exploded, of its fuperior importance 
in the operations of war. But the glory which 
the Swifs had acquired, having infpired them 
with fuch high ideas of their own prowefs and 
confequence as frequently rendered them muti- 
nous and infolent, the princes who employed 
them became weary of depending on the caprice 
of foreign mercenaries, and began to turn their 
attention towards the improvement of their na- 
tional infantry. 

The German powers having the command of 
men, whom nature has endowed with that Heady 
courage and perfevering llrength which forms 
them to be foldiers, foon modelled their troops 
in fuch a manner, that they vied with the Swifs 
both in difeipline and valour. 

The French monarchs, though more flowly, 
and with greater difficulty, accultomed the im- 
petuous fpirit of their people to fubordination 
and difeipline ; and were at fuch pains to render 
their national infantry refpedtable, that as early 
as the reign of Louis XII. feveral gentlemen of ' 
high rank had fo far abandoned their ancient 
ideas, as to condefcend to enter into that fer- 
yice d. 

«J Brantome, tom. x. «. iS. Mem. de Fleuranges, 143. 
The 
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The Spaniards, whofe fituation made it diffi- 
cult to employ any other than their national 
troops in the fouthern parts of Italy, which was 
the chief fcene of their operations in that coun- 
try, not only adopted the Swifs difcipline, but 
improved upon it, by mingling a proper number 
of foldiers, armed with heavy muikets, in their 
battalions ; and thus formed that famous body 
of infantry, which, during a century and a half, 
was the admiration and terror of all Europe, 
The Italian Hates gradually diminifhed the num- 
ber of their cavalry, and, in imitation of their 
more powerful neighbours, brought the ftrength 
of their armies to conlift in foot foldiers. From 
this period the nations of Europe have carried 
on war with forces more adapted to every fpe- 
cies of fervice, more capable of acting in every 
country, and better fitted both for making con- 
qucfis, and for preferring them. 

As their efforts in Italy led the people of Eu- 
rope to thefe improvements in the art of war, 
they gave them like wife the firfl idea of the ex- 
pence with which it is accompanied when exten- 
five or of long continuance, and aceuftomed every 
nation to the burden of fuch impofitions as are 
neceffary for fupporting it. While the feudal 
policy fubfifted in full vigour, while armies were 
compofed of military vaffals called forth to attack 
fome neighbouring power, and to perform, in a 
fliort campaign, the fervices which they owed 
to their fovereign, the expence of war was ex- 
tremely moderate. A fmall fubfidy enabled a 
prince to begin and to finifh his greateft military 
operations. But when Italy became the theatre 
on which the powers of Europe contended for 

M 3 
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fuperiorlty, the preparations requifite for fuch a 
diitant expedition, the pay of armies kept con- 
ftantly on foot, their fubfiftence in a foreign 
country, the fieges to be undertaken, and the 
towns to be defended, fwelled the charges of war 
immenfely, and, by creating demands unknown 
in lefs a&ive times, multiplied taxes in every 
kingdom. The progrefs of ambition, however, 
was fo rapid, and princes extended their opera* 
tions fo fall, that it was impollible at firll to eita- 
blilh funds proportional to the increafe of ex- 
pence which thefe occafioned. When Charles 
VIII. invaded Naples, the fums requilite for 
carrying on that enterprize fo far exceeded 
thofe which France had been accullomed to con- 
tribute for the fupport of government, that be- 
fore he reached the frontiers of Italy, his trea- 
furywas exhaulled, and the domeilic refources, 
of which his extenfive prerogative gave him the 
command, were at an end. As he durll not 
venture to lay any new impofition on his people, 
opprelled already with the weight of unufual bur- 
dens ; the only expedient that remained was, to 
borrow of the Genoefe as much money as might 
enable him to continue his march. But he could 
not obtain a fufficient fum, without confenting 
to pay annually the exorbitant intereft of forty- 
two livres for every hundred that he received*. 
We may obferve the fame difproportion between 
the efforts and revenues of other princes, his con* 
temporaries. From this period, taxes went on 
increafing; and during the reign of Charles V. 
fuch fums were levied in every Hate, as would 
have appeared enormous at the clofe of the fif- 

e Mem. de Coniines, lib. vii. c. 5. p. 440. 
teenth 
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teenth century, and gradually prepared the way 
lor the Hill more exorbitant exa£tions of modern 
times. 

The lad tranfaftion, previous to the reign of 
Charles V. that merits attention on account of 
its influence upon the date of Europe, is the 
league of Cambray. To humble the republic of 
Venice, and to divide its territories, was the ob- 
ject of all the powers who united in this confe- 
deracy. The civil conditution of Venice, eda- 
bliihed on a firm bafis, had fuffered no confide- 
rable alteration for feveral centuries; during 
which, the fenate conduced its affairs by max- 
ims of policy no lefs prudent than vigorous, and 
adhered to thefe with an uniform confident fpirit, 
which gave that commonwealth great advantage 
over other dates, whofe views and meafures 
changed as often as the form of their govern- 
ment, or the perfons who adminidered it. By 
thefe unintermitted exertions of wifdom and va- 
lour, the Venetians enlarged the dominions of 
their commonwealth, until it became the mod 
confiderable power in Italy; while their exten- 
five commerce, the ufeful and curious manufac- 
tures which they carried on, together with the 
large fliare which they had acquired of the lu- 
crative commerce with the Ead, rendered Venice 
the mod opulent date in Europe. 

The power of the Venetians was the object of 
terror to their Italian neighbours. Their wealth 
was viewed with envy by the greated monarchs, 
who could not vie with many of their private ci- 
tizens in the magnificence of their buildings, in 
the richnefs of their drefs and furniture, or iu 
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fplendor and elegance of livingf. Julius II. 
vvhofe ambition was fuperior, and his abilities 
equal, to thofe of any pontiff who ever fat on 
the papal throne, conceived the idea of this 
league again!! the Venetians, and endeavoured, 
by applying to thofe paflions which I have men- 
tioned, to perfuade other princes to join in it. 
By working upon the fears of the Italian powers, 
and upon the avarice of feveral monarchs beyond 
the Alps, he induced them, in concurrence with 
other caufes, which it is not my province to ex- 
plain, to form one of the moft powerful confe- 
deracies that Europe had ever beheld, againft 
thofe haughty republicans. 

The emperor, the king of France, the king 
of Aragon, the pope, were principals in the 
league of Cambray, to which almofl all the 
princes of Italy acceded, the leaf! confiderable of 
them hoping for fome fliare in the fpoils of a 
ftate, which they deemed to be now devoted to 
deflmction. The Venetians might have diverted 
this ftorm, or have broken ifs force ; but with a 
prefumptuous rafhnefs, to which there is nothing 
iimilar in the courfe of their hiftory, they waited 
its approach. The impetuous valour of the 
French rendered ineffectual all their precautions 
for the fafety of the republic; and the fatal 
battle of Ghiarraddada entirely ruined the army, 
on which they relied for defence. Julius feized 
all the towns which they held in the ecclefiaflical 
territories. Ferdinand re-annexed the towns of 
which they had got poffeffion on the coafl of 
Calabria, to his Neapolitan dominions. Maximi- 
f Heliani oratio apud Goldaftum in polit. Imperial, p. 980. 
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lian, at the head of a powerful army, advanced 
towards Venice on the one fide. The French 
puihed their conquefts on the other. The Vene- 
tians, furrounded by fo many enemies, and left 
without one ally, funk jfrom the height of pre- 
fumption to the depths of defpair; abandoned 
all their territories on the continent; and fliut 
themfelves up in their capital, as their laft re- 
fuge, and the only place which they hoped to 
preferve. 

This rapid fuccefs, however, proved fatal to 
the confederacy. The members of it, whofe 
union continued while they were engaged in 

Ifeizing their prey, began to feel their ancient 
jealoufies and animofities revive, as foon as they 
had a profpe& of dividing it. When the Vene- 
tians obferved thefe fymptoms of diftruft and 
alienation, a ray of hope broke in upon them; 
the fpirit natural to their councils returned ; they 
refumed fuch wifdom and firmnefs, as made fomc 
atonement for their former imprudence and de- 
jection ; they recovered part of the territory 
which they had loft ; they appeafed the pope 
and Ferdinand by well-timed conceflions in their 
favour ; and at length diffolved the confederacy, 
which had brought their commonwealth to tire 
brink of ruiu. 

Julius, elated with beholding the effeCts of a 
league which he himfelf had planned, and ima- 
gining that nothing was too arduous for him to 
undertake, conceived the idea of expelling every 
foreign power out of Italy, aud bent all the 
force of his mind towards executing a fcheme fo 
well fuited to his enterprizing genius. He di- 
refted his firft attack againft the French, who, 

oh 
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on many accounts, were more odious to the Ita- 
lians, than any of the foreigners who had ac- 
quired dominion in their country. By his ac- 
tivity and addrefs, he prevailed on molt of the 
powers, who had joined in the league of Cam- 
bray, to turn their arms againtl the king of 
France, their former ally; and engaged Henry 
VIII. who had lately afcended the throne of 
England, to favour their operations by invading 
France. Louis XII. refilled all the efforts of 
this formidable and unexpected confederacy with 
undaunted fortitude. Hollilities were carried 
on, during feveral campaigns, in Italy, on the 
frontiers of Spain, and in Picardy, with alternate 
fuceefs. Exhaulted, at length, by the variety 
as well as extent of his operations; unable to 
withlland a confederacy which brought againll 
him fuperior force, conducted with wifdom and 
aCting with perfeverance ; Louis found it necef- 
fary to conclude feparate treaties of peace with 
his enemies; and the war terminated with the 
lofs of every thing which the French had ac- 
quired in Italy, except the callle of Milan, and 
a few inconfiderable towns in that dutchy. 

The various negotiations carried on during 
this bufy period, and the different combinations 
formed among powers hitherto little connected 
with each other, greatly increafed that inter- 
courfe among the nations of Europe, which I 
have mentioned as one effeCt of the events in the 
fifteenth century ; while the greatnefs of the ob- 
jeCt at which different nations aimed, the diltant 
expeditions which they undertook, as well as the 
length and obltinacy of the contell in which they 
engaged, obliged them to exert themfelves with 
. « a vigour 
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a vigour and perfeverance unknown in the pre- 
ceding ages. 

Thofe active feenes which the following hif- 
tory will exhibit, as well as the variety and im- 
portance of thofe tranfadtions which diftinguifli 
the period to which it extends, are not to be 
afcribed folely to the ambition, to the abilities, 
or to the rivalfhip of Charles V. and of Francis I. 
The kingdoms of Europe had arrived at fuch a 
degree of improvement in the internal adminiftra- 
tion of government, and princes had acquired 
fuch command of the national force which was 
to be exerted in foreign wars, that they were in 
a condition to enlarge the fphere of their ope- 
rations, to multiply their claims and pretenfions, 
and to increafe the vigour of their elforts. Ac- 
cordingly the fixteenth century opened with the; 
certain profpect of its abounding in great and 
iuterefting events. 

SECT. III. 

Fiezu of the political Conjiitution of the principal 
States in Europe, at the Commencement of the 

fixteenth Century. 

J.JAVING thus enumerated the principal caufes 
; and events, the influence of which was felt 

in every part of Europe, and contributed either 
! to improve internal order and police in its various 

ftates,. or to enlarge the fphere of their aftivity, 
by giving them more intire command of the force 

with 
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with which foreign operations are carried on ; 
nothing farther feems requifite for preparing my 
readers to enter, with full information, upon pe- 
rilling the Hiiloryof Charles V., but to give a 
view of the political conftitution and form of civil 
government in each of the nations which afted 
any conliderable part during that period. For 
as the inftitutions and events which I have en- 
deavoured to illuftrate, formed the people of Eu- 
rope to refemble each other, and condutled them 
from barbarifm to refinement, in the fame path, 
and by nearly equal iteps ; there were other cir- 
cumitances which occafioned a difference in their 
political eftablifhments, and gave rife to thofe 
peculiar modes of government, which have pro- 
duced fuch variety in the character and genius 
of nations. 

It is no lefs neceflary to become acquainted 
with the latter, than to have contemplated the 
former. Without a diftinft knowledge of the 
peculiar form and genius of civil government in 
each ftate, a great part of its tranfaftions mull 
appear altogether myfterious and inexplicable. 
The hiftorians of particular countries, as they 
feldom extend their views farther than to the 
amufement or inftrudlion of their fellow-citizens, 
by whom they might prefume that all their do- 
meftic cultoms and inllitutions were perfe&ly un- 
derftood, have often negledted to defcend into 
fuch details with re ip eft to thefe, as are fuffi- 
cient to convey to foreigners full light and in- 
formation concerning the occurrences which they 
relate. But a hiftory, which comprehends the 
tranfaftions of fo many different countries, would 
be extremely imperfedt, without a previous fur- 

vey 
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vey of the conftitution and political ftate of each. 
It is from his knowledge of thefe, that the reader 
mult draw thofe principles, which will enable 
him to judge with difeernment, and to decide 
with certainty concerning the conduct of nations. 

A minute detail, however, of the peculiar 
forms and regulations in every country, would 
lead to dedudtions of immeafurable length. To 
Iketch out the great lines which diltinguilh and 
charadterife each government, is all that the na- 
ture of my prefent work will admit of, and all 
that is necelfary to illuftrate the events which it 
records. 

At the opening of the fixteenth century, the 
f political afpcct of Italy was extremely different 

from that of any other part of Europe. In- 
ilead of thofe extenfive monarchies, which oc- 

1 cupied the reft of the continent, that delightful 
j country was parcelled out among many fmall 

ftates, each of which polfelfed fovereign and in- 
> dependent jurifdidlion. The only monarchy in 
! Italy was that of Naples. The dominion of the 
[ popes was of a peculiar fpecies, to which there 

is nothing fimilar either in ancient or modern 
I times. In Venice, Florence, and Genoa, a re- 

publican form of government was eftabliftied. 
Milan was fubjeft to fovereigns, who had af- 
fumed no higher title than that of dukes. 

The pope was the firft of thefe powers in dig- 
nity, and not the leaft confiderable by the extent 
of his territories. In the primitive church, the 
jurildidtion of bilhops was equal and co-ordinate. 

' They derived, perhaps, fome degree of confider- 
ation from the dignity of the fee in which they 
prefided. They poftefted, however, no real au- 

vol. 1. :« thority 
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thority or pre-eminence, but what they acquired 
by fuperior abilities, or fuperior fanftity. As 
Rome had fo long been the feat of empire, and 
the capital of the world, its bilhops were on that 
account entitled to refpedt; they received it; 
but during feveral ages they received, and even 
claimed, nothing more. From thefe humble be- 
ginnings, they advanced with fuch adventurous 
and well-direfted ambition, that they eftablifhed 
a fpiritual dominion over the minds and fenti- 
ments of men, to which all Europe fubmitted 
with implicit obedience. Their claim of uni- 
verfal jurifdiftion, as heads of the church ; and 
their pretenfions to infallibility in their decifions, 
as fucceffois of St. Peter, are as chimerical, as 
they are repugnant to the genius of the Chriftian 
religion. But on thefe foundations, the fuper- 
ftition and credulity of mankind enabled them to 
ere£t an amazing fuperftrudlure. In all eccleli- 
altical controverfies, their decifions were received 
as the infallible oracles of truth. Nor was the 
plenitude of their power confined folely to what 
was fpir itual; they dethroned monarchs ; dif- 
pofed of crowns; abfolved fubjefts from the 
obedience due to their fovereigns; and laid 
kingdoms under interdicts. There was not a 
Hate in Europe which had not been difquieted 
by their ambition. There was not a throne 
which they had not lhaken; nor a prince, who 
did not tremble at their power. 

Nothing was wanting to render this empire 
abfolute, and to eftablilh it on the ruins of all 
civil authority, but that the popes fhould have 
poffeffcd fuch a degree of temporal power, as 
was fufficient to fecond and enforce their fpi- 

2 ritual 
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ritual decrees. Happily for mankind, at the 
time when their fpiritual jurifdi&ion was moll- 
extenfive, and moll revered, their fecular domi- 
nion was extremely limited. They were power- 
ful pontiffs, formidable at a dillance ; but they 
were petty princes, without any confiderable do- 
mellic force. They had early endeavoured, in- 
deed, to acquire territory by arts fimilar to thofe 
which they had employed in extending their fpi- 
ritual jurifdietion. Under pretence of a donation 
from Conllantine, and of another from Charle- 
magne or his father Pepin, they attempted to 
take poffeffion of fome towns adjacent to Rome. 
But thefe donations were fictitious, and availed 
them little. The benefadlions, for which they 
were indebted to the credulity of the Norman 
adventurers, who conquered Naples, and to the 
fuperllition of the countefs Matilda, were real, 
and added ample domains to the Holy See. 

But the power of the popes did not increafe 
in proportion to the extent of territory which 
they had acquired. In the dominions annexed 
to the Holy See, as well as in thofe fubjedl to 
other princes in Italy, the fovereign of a Hate 
was far from having the command of the force 
which it contained. During the turbulence and 
confufion of the middle ages, the)powerful no- 
bility, or leaders of popular factions in Italy, 
had feized the government of different towns ; 
and after ftrengthening their fortifications, and 
taking a body of mercenaries into pay, they ai- 
pired at independence. The territory which the 
church had gained was filled with petty lords of 
this kind, who left the pope hardly the ihadow 

j of domeftic authority. 
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As thefe ufurpations almoft annihilated the 

papal power in the greater part of the towns 
lubjeft to the church, the Roman barons fre- 
quently difputed the authority of the popes, even 
in Rome itfelf. In the twelfth century, an opi- 
nion began to be propagated, “ That as the 
funftion of ecclefiaftics was purely fpiritual, they 
ought to poffefs no property, and to claim no 
temporal jurifdiftion ; but, according to the 
laudable example of their predeceffors in the pri- 
mitive church, (hould fubfift wholly upon their 
tithes, or upon the voluntary oblations of the 
peoplea.” This doftrine being addreffed to 
men, who had beheld the fcandalous manner in 
which the avarice and ambition of the clergy 
had prompted them to contend for wealth, and 
to exercife power, they liftened to it with fond 
attention. The Roman barons, who had felt 
moft fenfibly the rigour of ecclefialtical oppref- 
fion, adopted thefe fentiments with fuch ardour, 
that they fet themfelves inftantly to lhake off the 
yoke. They endeavoured to rellore fome image 
of their ancient liberty, by reviving the inflitu- 
tion of the Roman fenate [A. D. 1143], in 
which they veiled fupreme authority; commit- 
ting the executive power fometimes to one chief 
fenator, fometimes to two, and fometimes to a 
magiftratc dignified with the name of The Patri- 
cian. The popes exerted themfelves with vigour, 
in order to check this dangerous encroachment 
on their jurifdiftion. One of them, finding all 
his endeavours ineffe&ual, was fo much morti- 
fied, that extreme grief cut Ihort his days. An- 
other, having ventured to attack the fenators at 

* Otto Frifigenfis de Geftis Frider. Imp. lib. iu cap. 10. 
the 
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the head of fome armed men, was mortally 
wounded in the frayb. During a confiderable 
period, the power of the popes, before which 
the greateft monarchs in Europe trembled, was 
circumfcribed within fuch narrow limits in their 
own capital, that they durft hardly exert any 
aft of authority, without the permiffion and con- 
currence of the fenate. 

Encroachments were made upon the papal 
fovereignty, not only by the ufurpations of the 
Roman nobility, but by the mutinous fpirit of 
the people. During feventy years of the four- 
teenth century, the popes fixed their refidence in 
Avignon. The inhabitants of Rome, accuftom- 
ed to confider themfelves as the defendants of 
the people who had conquered the world, and 
had given laws to it, were too high-fpirited to 
fubmit with patience to the delegated authority 
of thofe perfons to whom the popes committed 
the government of the city. On [many occa- 
fions, they oppofed the execution of the papal 
mandates, and on the flighted appearance of in- 
novation or oppreffion, they were ready to take 
arms in defence of their own immunities. To- 
wards the middle of the fourteenth century, be- 
ing inftigated by Nicolas Rienzo, a man of low 
birth and a feditious fpirit, but of popular elo- 
quence, and an enterprifing ambition, they drove 
all the nobility out of the city, eftablilhed a de- 
mocratical form of government, elefted Rienzo 
tribune of the people, and invelted him with ex- 
tenfive authority. But though the frantic pro- 

b Otto Frifing. Chron. lib. vii. cap. 17. 31. Id. de Geft. 
Frid. lib. i. c. ay. Muratori Annali d’ltalia, vol. ix. 398. 
404. 
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ceedings of the tribune foon overturned this new 
fyilem ; though the government of Rome was 
reinftated in its ancient form ; yet every frefh at- 
tack contributed to weaken the papal jurifdic- 
tion : and the turbulence of the people concurred 
with the fpirit of independence among the nobi- 
lity, in circumfcribing it more and more c. Gre- 
gory VIL and other domineering pontiffs, ac- 
compliihed thofe great things which rendered 
them fo formidable to the emperors with whom 
they contended, not by the force of their arms, 
or by the extent of their power, but by the 
dread of their fpiritual cenfures, and by the ef- 
fedl of their intrigues, which excited rivals, and 
called forth enemies againft every prince whom 
they wifhed to deprefs or to deftroy. 

Many attempts were made by the popes, not 
only to humble thofe ufurpers, who lorded it 
over the cities in the ecclehaftical ftate, but to 
break the turbulent fpirit of the Roman people. 
Tliefe were long unfuccefsful. But at lafl Alex- 
ander VI. with a policy no lefs artful than flagi- 
tious, fubdued or extirpated moll of the great ' 
Roman barons, and rendered the popes mailers 
of their own dominions. The enterprifing am- 
bition of Julius II. added conquefts of no incon- 
fiderable value to the patrimony of St. Peter. 
Thus the popes, by degrees, became powerful 
temporal princes. Their territories, in the age 
of Charles V. were of greater extent than at pre- 
fent; their country feems to have been better cul- 

' Hlftoire Florentine de Giov. Villani, lib. xii. c. 89. 
104. ap. Murat. Script. Rerum Ital. vol. xiii. Vita de Cola 
di Rienzo, ap Murat. Antiq. Ital. vol. iii. p. 399, &c. 
Hift, de Nic. Rienzy, par M. de Boilpreaux, p. 91, &c. 
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tivated as well as more populous; and as they 
drew large contributions from every part of Eu- 
rope, their revenues far exceeded thofe of the 
neighbouring powers, and rendered them capa- 
ble of more fudden and vigorous efforts. 

The genius of the papal government, however, 
was better adapted to the exercife of fpiritual 
dominion, than of temporal power. With re- 
fpeft to the former, all its maxims were fteady 
and invariable. Every new pontiff adopted the 
plan of his predeceffor. By education and habit, 
ecclefiaftics were fo formed, that the character of 
the individual was funk in that of the profeffion ; 
and the pafiions of the man were facrificed to 
the interefl and honour of the order. The hands 
which held the reins of adminiftration might 
change; but the fpirit which conducted them 
was always the fame. While the meafures of 
other governments fluctuated, and the objedts at 
which they aimed varied, the church kept one 
end in view ; and to this unrelaxing conftancy of 
purfuit, it was indebted fqr its fuccefs in the 
boldeft attempts ever made by human ambition. 

But in their civil adminiitration, the popes 
followed no fuch uniform or confident plan. 
There, as in other governments, the character, 
the paffions, and the intereft of the perfon who 
had the fupreme diredtion of affairs, occafioned 
a variation both in objects and meafures. As 
few prelates reached the fummit of ecclefiaftical 
dignity until they were far advanced in life, a 
change of mafters was more frequent in the papal 
dominions than in other dates, and the political 
fydemwas, of courfe, lefs liable and permanent. 
Every pope was eager to make the mod of the 

fhort 
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fhort period, during which he had the profpetl 
of enjoying power, in order to aggrandize his 
own family, and to attain his private ends ; and 
it was often the firft bufinefs of his fuccelfor to 
undo all that he had done, and to overturn what 
he had eftablilhed. 

As ecclefiaftics were trained to pacific arts, and 
early initiated in the myfteries of that policy by 
which the court of Rome extended or fupported 
its fpiritual dominion, the popes in the conduct 
of their temporal affairs were apt to follow the 
fame maxims, and in all their meafures were more 
ready to employ the refinements of intrigue, than 
the force of arms. It was in the papal court 
that addrefs and fubtlety in negotiation became 
a fcience; and during the fixteenth century, 
Rome was confidered as the fchool in which it 
might be beft acquired. 

As the decorum of their ecclefiaftical chara&er 
prevented the popes from placing themfelves at 
the head of their armies, or from taking the 
command in perfon of the military force in their 
dominions, they were afraid to arm their fub- 
jefts ; and in all their operations, whether offen- 
five or defenfive, they trufted entirely to merce- 
nary troops. 

As their power and dominions could not de- 
fcend to their pofterity, the popes were lefs feli- 
citous than other princes to form or to encourage 
fchemes of public utility and improvement. Their 
tenure was only for a ffiort life ; prefent advan- 
tage was what they chiefly ftudied ; to fqueeze 
and to amafs, rather than to meliorate, was their 
object. They erefted, perhaps, fome work of 
oftentation, to remain as a monument of their 
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pontificate; they found it necefiary, at fome 
times, to eftablifh ufeful inilitutions, in order to 
foothe and filence the turbulent populace of 
Rome ; but plans of general benefit to their lub- 
jefts, framed with a view to futurity, were rarely 
objedls of attention in the papal policy. The 
patrimony of St. Peter was worfe governed than 
any part of Europe ; and though a generous pon- 
tiff might fufpend for a little, or counteract the 
effefts of thofe vices which are peculiar to the 
adminiftration of ecclefiallics; the difeafe not 
only remained without remedy, Jaut has gone on 
increafing from age to age; and the decline of 
the Hate has kept pace with its progrefs. 

One circumftance, farther, concerning the pa- 
pal government, is fo fingular, as to merit atten- 
tion. As the fpiritual lupremacy and temporal 
power were united in one perfon, and uniformly 
aided each other in their operations, they became 
fo blended together, that it was difficult to fepa- 
rate them, even in imagination. The potentates, 
who found it neceffary to oppofe the meafures 
which the popes purfued as temporal princes, 
could not eaiily dived: themfelves of the reverence 
which they imagined to be due to them as heads 
of the church, and vicars of Jefus Chrift. It 
was with reluftance that they could be brought 
to a rupture with the head of the church ; they 
were unwilling to pufh their operations againil 
him to extremity ; they liftened eagerly to the 
firft overtures of accommodation, and were anxious 
to procure it almoft upon any terms. Their 
confcioufnefs of this encouraged the enterprifing 
pontiffs, who filled the papal throne about the 
beginning of the fixteenth century, to engage in 

fchemes 
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fchemes feemingly the moft extravagant. They 
trufted, that if their temporal power was not fuf- 
ficient to carry them through with fuccefs, the 
refpett paid to their fpiritual dignity would ena- 
ble them to extricate themfelves with facility and 
with honour d. But when popes came to take 
part more frequently in the contefts among 
princes, and to engage as principals or auxiliaries 
in every war kindled in Europe, this veneration 
for their facred charafter began to abate ; and 
ilriking inltances will occur in the following hif- 
tory of its being almoft totally extindf. 

Of all the Italian powers, the republic of Ve- 
nice, next to the papal fee, was moft connected 
with the reft of Europe. The rife of that com- 
monwealth, during the inroads of the Huns in 

d The manner in which Louis XII. of France undertook 
and carried on war againlt Julius II. remarkably illuftrates 
this obfervation. Louis Iblemnly conl'ulted the clergy of 
France, whether it was lawful to take arms againft a pope 
who had wantonly kindled war in Europe, and whom neither 
the faith of treaties, nor gratitude for favours received, nor 
the decorum of his charadler, could reftrain from the molt 
violent aftions to which the lull of power prompts ambitious 
princes. Though his clergy authorized the war, yet Anne 
of Bretagne, his queen, entertained fcruples with regard to 
the lawfulnefs of it. The king himfelf, from fome fuper- 
ftition of the fame kind, carried it on faintly ; and, upon 
every (refh advantage, renewed his propofrtions of peace. 
JVlezeray, Hill, de France, fol. edit. 1685. tom. i. 852. I 
fhall produce another proof of this reverence for the papal 
charadler, Hill more Ilriking. Guicciardini, the moll fuga- 
cious, peihaps, of all modern hillorians, and the boldell in 
painting the vices and ambition of the popes, reprefents the 
death of Migliau, a Spanilh officer, who was killed during 
the fiege of Naples, as a punilhment inflidted on him by 
heaven, on account of his having oppofed the fetting of Cle- 
ment VII. at liberty. Guic. Hiltoria dTtalia. Genev. 1645. 
vol. ii, lib. 18. p. 467. 
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the fifth century ; the Angular fituation of its 
capital in the fmall ifies of the Adriatic gulf; 
and the more Angular form of its civil conftitu- 
tion, are generally known. If we view the Ve- 
netian government as calculated for the order of 
nobles alone, its inllitutions may be pronounced 
excellent; the deliberative, legillative, and exe- 
cutive powers, are fo admirably diftributed and 
adjufted, that it mull be regarded as a perfeft 
model of political wifdom. But if we coniider it 
as formed for a numerous body of people fubjedl 
to its jurifdidtion, it will appear a rigid and par- 
tial ariftocracy, which lodges all power in the 
hands of a few members of the community, while 
it degrades and opprelfes the reft. 

The fpirit of government, in a commonwealth 
of this fpecies, was, of courfe, timid and jealous. 
The Venetian nobles diftrufted their own fubjefts, 
and were afraid of allowing them the ufe of arms. 
They encouraged among them arts of induftry 
and commerce ; they employed them in manu- 
factures and in navigation ; but never admitted 
them into the troops which the ftate kept in its 
pay. The military force of the republic confifted 
entirely of foreign mercenaries. The command 
of thefe was never trufted to noble Venetians, left, 
they ihould acquire fuch influence over the army, 
as might endanger the public liberty ; or become 
accuftomed to the exercife of fuch power, as 
would make them unwilling to return to the con- 
dition of private citizens. A foldier of fortune 
was placed at the head of the armies of the com- 

t monwealth ; and to obtain that honour, was the 
great objeft of the Italian Condotlieri, or leaders 
of bands, who, in the fifteenth and fixteenth cen- 

turies, 
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turies, made a trade of war, and raifed and hired 
hut foldiers to different dates. But the fame 
fufpicious policy, which induced the Venetians 
to employ thefe adventurers, prevented their 
placing entire confidence in them. Two noble- 
men, appointed by the fenate, accompanied their 
army, when it took the field, with the appellation 
of Proveditori, and, like the field-deputies of the 
Dutch republic in latter times, obferved all the 
motions of the general, and checked and con- 
trouled him in all his operations. 

A commonwealth with fuch civil and military 
inftitutions, was not formed to make conquefls. 
While its fubjedts were difarmed, and its nobles 
excluded from military command, it carried on its 
warlike enterprizes with great difadvantage. This 
ought to have taught the Venetians to reft fatif- 
fied with making fclf-prefervation, and the enjoy- 
ment of domeftic fecurity, the objects of their 
policy. But republics are apt to be feduced by 
the fpirit of ambition, as well as kings. When 
the Venetians fo far forgot the interior defects in 
their government as to aim at extenfive conquefls, 
the fatal blow, which they received in the war 
excited by the league of Cambray, convinced 
them of the imprudence and danger of making 
violent efforts, in oppofition to the genius and 
tendency of their conftitution. 

It is not, however, by its military, but by its 
naval and commercial powrer, that the importance 
of the Venetian commonwealth muft be eftimated. 
The latter conftituted the real force and nerves 
of the date. The jealoufy of government did 
not extend to this department. Nothing was 
ap] rehended from this quarter, that could prove 

3 formidable 
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formidable to liberty. The fenate encouraged 
the nobles to trade, and to ferve on board the 
fleet. They became merchants and admirals. 
They increafed the wealth of their country by 
their induftry. They added to its dominions by 
the valour with which they conducted its naval 
armaments. 

Commerce was an inexhauftible fource of opu- 
lence to the Venetians. All the nations in 
Europe depended upon them, not only for the 
commodities of the Eall, but for various manu- 
faftures fabricated by them alone, or fmiflred with 
a dexterity and elegance unknown in other coun- 
tries. From this extenfive commerce, the ftate 
derived fuch immenfe fupplies, as concealed thofe 
vices in its conftitution which I have mentioned j 
and enabled it to keep on foot fuch armies, as 
were not only an over-match for the force which 
any of its neighbours could bring into the field, 
but were fufficient to contend, for fome time, 
with the powerful monarchs beyond the Alps. 
During its llruggleswith the princes unitedagainfl: 
it by the league of Cambray, the republic levied 
fums which, even in the prefent age, would be 
deemed confiderable ; and while the king of 
France paid the exorbitant intereft which I have 
mentioned for the money advanced to him, and 
the emperor, eager to borrow, but dehitute of 
credit, was known by the name of Maximilian thg 
Money-left, the Venetians raifed whatever fums 
they pleafed, at the moderate premium of five in 
the hundred'. 

* Hift. de la Ligue fait a Cambray, par M. 1’Abbe du Bos, 
lib. v. Saadi Storia Civil Veneziaiia, lib. viii. c. 16. 
p. 891, tic. 
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The conflitution of Florence was perfectly the 
revevfe of the Venetian. It partook as much of 
democratical turbulence and licentioufnefs, as the 
other of ariftocratical rigour. Florence, however, 
was a commercial, not a military democracy. 
The nature of its inftitutions was favourable to 
commerce, and the genius of the people was 
turned towards it. The vail wealth which the 
family of Medici had acquired by trade, together 
with the magnificence, the generofity, and the 
virtue of the firft Cofmo, gave him fuch an 
afcendant over the affeftions as well as the coun-* 
nils of his countrymen, that though the forms of 
popular government were preferved, though the 
various departments of adminiftration were filled 
by magiftrates ditlinguifhed by the ancient names, 
and eledled in the ufual manner, he was in reality 
the head of the commonwealth; and in the ilation 
of a private citizen, he poffeffedfupreme authority. 
Cofmo tranfmitted a conliderable degree of this 
power to his defcendants ; and during the greater 
part of the fifteenth century, the political Hate of 
Florence was extremely fingular. The appear- 
ance of republican government fubfiiled, the peo- 
ple were pafiionately attached to it, and on lome 
occafions contended warmly for their privileges, 
and yet they permitted a fingle family to affume 
the diredlion of their affairs, almoft as abfolutely 
as if it had been formally inveiled with fovereign 
power. The jealoufy of the Medici concurred 
"with the commercial fpirit of the Florentines, in 
putting the military force of the republic upon 
the fame footing with that of the other Italian 
ftates. The troops, which the Florentines em- 
ployed in their wars, confiiled almoft entirely of 

mercenary 
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mercenary foldiers, furniflied by the Conrlottltri, 
or leaders of bands, whom they took into their 
pay. 

In the kingdom of Naples, to which the fo- 
vereignty of the iiland of Sicily was annexed, the 
feudal government was eifablilhed in the fame 
form, and with the fame defefts, as in the other 
nations of Europe. The frequent and violent 
revolutions which happened in that monarchy had 
confiderably increafed thefe defects, and rendered 
them more intolerable. The fuccefiion to the 
crown of Naples had been fo often interrupted or 
altered, and fo many princes of foreign blood had, 
at different periods, obtained poffeflion of the 
throne, that the Neapolitan nobility had loft, in 
a great meafure, that attachment to the family of 
their fovereigns, as well as that reverence for their 
perfons, which, in other feudal kingdoms, con- 
tributed to fet fome bounds to the encroachments 
ot the barons upon the royal prerogative and 
power. At the fame time, the different pre- 
tenders to the crown, being obliged to court the 
barons who adhered to them, and on whofe fup- 
port they depended for the fuccefs of their claims, 
they augmented their privileges by liberal con- 
ceffions, and connived at their boldeft ufurpations. 
Even when feated on the throne, it was dangerous 
for a prince, who held his fceptre by a dilputed 
title, to venture on any ftep towards extending 
his own power, or circumicribing that of the 
nobles. 

From all thefe caufes, the kingdom of Naples 
was the moft turbulent of any in Europe, and the 
authority of its monarchs the leaft extenftve. 
Though Ferdinand L, who began his reign in 

0 2 the 
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the year one thoufand four hundred and ilxty- 
ei'ght, attempted to break the power of the arif- 
tocracy ; though his fon Alphonfo, that he might 
crufh it at once by cutting off the leaders of 
greateft reputation and influence among the Nea- 
politan barons, ventured to commit one of the 
molt perfidious and cruel actions recorded in hif- 
tory [A. D. 1487]; the order of nobles was 
neverthelefs more cxafperated than humbled by 
their meafuresk The refentment which thefe 
outrages excited was fo violent, and the power 
of the malcontent nobles was ftill fo formidable, 
that to thefe may be afcribed, in a great degree, 
the eafe and rapidity with which Charles VIII. 
conquered the kingdom of Naples". 

The event that gave rife to the violent contefts 
concerning the fuccefiion to the crown of Naples 
and Sicily, which brought lo many calamities 
upon theie kingdoms, happened in the thirteenth 
century [A. D. 1254]. Upon the death of the 
emperor Frederic II., Manfred, his natural fon, 
afpiringto the Neapolitan throne, murdered his bro- 
ther the emperor Conrad (if we may believe con- 
temporary hiitorians), and by that crime obtained 
poflefiion of ith. The popes, from their implacable 
enmity^to the houfe of Swabia, not only relufed 
to recognize Manfred’s title, but endeavoured to 
excite againfi: him Come rival capable of wrefting 
the fceptre out of his hand. Charles, count of 
Anjou, the brother of St. Louis king of France, 
undertook this ; and he received from the popes 

f Giannone, bonk xxviii chap. vol. ii. p. 410, &c. 
S Giannone, ibid. p. 414- 
h Struv. Corp. Hift. Germ. i. 481. Giannone, book 

xviii. ch. c. 
the 
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the inveftiture of the kingdom of Naples and 
Sicily as a fief held of the holy fee. The count 
of Anjou’s efforts were crowned with fuccefs ; 
Manfred fell in battle ; and he took pofTeffion of 
the vacant throne. But foon after, Charles ful- 
lied the glory which he had acquired, by the in- 
juftice and cruelty with which he put to death, 
by the hands of the executioner, Conradin, the 
la it prince of the houfe of Swabia, and the right- 
ful heir of the Neapolitan crown. That gallant 
young prince afferted his title, to the laft, with a 
courage worthy of a better fate. On the fcaffold, 
he declared Peter, at that time prince, and foon 
after king of Aragon, who had married Manfred’s 
only daughter, his heir ; and throwing his glove 
among the people, he entreated that it might be 
carried to Peter, as the fymbol by which he con- 
veyed all his rights to him1. The dcfire of 
avenging the iniult offered to royalty, by the 
death of Conradin, concurred with his own am- 
bition, in prompting Peter to take arms in fup- 
port of the title which he had acquired. From 
that period, during almoft two centuries, the 
houfes of Aragon and Anjou contended for the 
crown of Naples. Amidft a fucceffion of revo- 
lutions more rapid, as well as of crimes more 
atrocious, than what occur in thehiflory of almoft 
any other kingdom, monarchs, foinetimes of the 
Aragonefe line, and fometimes of the Angevin, 
were feated on the throne. At length the 
princes of the houfe of Aragon [A. D. 1434I 
obtained fuch firm poffefiion of this long-difpulcd 

> Giannone, book xix. ch. 4. § 2. 
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inheritance, that they tranfmitted it quietly to a 
baftard branch of their family k. 

The race of the Angevin kings, however, was 
not extinft; nor had they relinquiihed their title 
to the Neapolitan crown. The count of Maine and 
Provence, the heir of this family, conveyed all his 
rights and pretenfons to Louis XL and to his fuc- 
ceffors [A.D. 1494]. Charles VIII. as I have 
already related, crofled the Alps at the head of a 
powerful army, in order to profecute his claim with 
a degree of vigour, far fuperior to that which the 
princes from whom he derived it had been capa- 
ble of exerting. The rapid progrefs of his arms 
in Italy, as well as the fhort time during which 
he enjoyed the fruits of his fuccefs, have already 
been mentioned, and are well known. Frederic, 
the heir of the illegitimate branch of the Arago- 
nefe family, foon recovered the throne of which 
Charles had difpolfeffed him. Louis XII. and 
Ferdinand of Aragon united againft this prince, 
whom both, though for different reafons, confi- 
dered as an ufurper, and agreed to divide his domi- 
nions between them [A.D. 1501]. Frederic, un- 
able to refill the combined monarchs,each of whom 
was far his fuperior in power, reiigned his feeptre. 
Louis and Ferdinand, though they had concurred 
in making the conqueft, differed about the divi- 
fion of it; and from allies became enemies. But 
Gonfalvo de Cordova, partly by the exertion of 
fuch military talents as gave him a juft title to 
the appellation of the Great Captain, which the 
Spanilh hiftorians have bellowed upon him ; and 
partly by fuch Ihamelefs and frequent violations 
of the moll folemn engagements, as leave an in- 

* Giannone, book. xxvi. ch. 2. 
dclible 
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delible ftain on his memory ; ftripped the French 
of all that they poflefled in the Neapolitan do- 
minions, and fecured the peaceable poffefiion of 
them to his mailer. Thefe, together with his 
other kingdoms, Ferdinand tranfmitted to his 
grandfon Charles V., whofe right to polfefs them, 
if not altogether uncontrovertible, feems, at leaft, 
to be as well founded, as that which the kings of 
France fet up in oppofition to it1. 

There is nothing in the political conllitution, 
or interior government of the dutchy of Milan, 
fo remarkable, as to require a particular explana- 
tion. But as the right of fucceflion to that fer- 
tile province was the caufe or the pretext of almoll 
all the wars carried on in Italy during the reign 
of Charles V., it is necelfary to trace thefe dif- 
putes to their fource, and to inquire into the pre- 
tenlions of the various competitors. 

During the long and fierce contefts excited in 
Italy by the violence of the Guelf and Ghibelline 
factions, the family of Vifconti rofe to great emi- 
nence among their fellow-citizens of Milan. As 
the Vifconti had adhered uniformly to the Ghi- 
belline or Imperial intereft, they, by way of re- 
compence, received, from one emperor, the dig- 
nity of perpetual vicars of the empire in Italy 1,1 

[A. D. 1354] : they were created, by another, 
dukes of Milan [A. D. 1395] ; and, together 
with that title, the poflefiion of the city and its 
territories was bellowed upon them as an heredi- 
tary lief11. John, king of France, among other 

I Droits des Rois de France au Royaume de Sicile. Mem. 
de Comin Edit, de Frefnoy, tom. iv. part. iv. p. 5. 

. m Petrarch, epift. ap. Struv. Corp. i. 625. 
II Leibnit. Cod, Jur. Gent. Diplom. vo). i. 257, 
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expedients for railing money, which the calami- 
ties of his reign obliged him to employ, conde- 
fcended to give one of his daughters in marriage 
to John Galeazzo Vifconti, the firft duke of 
Milan, from whom he had received confiderable 
fums. Valentine Vifconti, one of the children 
of this marriage, married her coufin, Louis, duke 
of Orleans, the only brother of Charles VI. In 
their marriage-contradt, which the pope con- 
hrmed, it was ftipulated that, upon failure of 
heirs male in the family of Vilconti, the dutchy 
of Milan Ihould defcend to the polterity of Va- 
lentine and the duke of Orleans. That event 
took place. In the year one thoufand four hun- 
dred and foity-feven, Philip Maria, the laft prince 
of the ducal family of Vifconti, died. Various 
competitors claimed the fucceffion. Charles, 
duke of Orleans, pleaded his right to it, founded 
on the marriage-contradt of his mother Valentine 
Vifconti. Alfonfo king of Naples claimed it in 
confequence of a will made by Philip Maria in 
his favour. The emperor contended that, upon 
the extindtion of male iflue in the family of Vif- 
conti, the fief returned to the fuperior lord, and 
ought to be re-annexed to the empire. The 
people of Milan, fmitten with the love of liberty 
which in that age prevailed among the Italian 
Hates, declared againft the dominion of any maf- ( 

ter, and eitabliflied a republican form of govern- 
ment. 

But during the ftruggle among fo many com- . 
petitors, the prize for which they contended was 
leized by one from whom none of them appre- 
hended any danger. Francis Sforza, the natural , 
fon of Jacomuzzo Sforza, whom his courage and 

abilities 
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abilities had elevated from the rank of a peafant 
to be one of the moft eminent and powerful of 
the Italian Condottieri, having fucceeded his father 
in the command of the adventurers who followed 
his ftandard, had married a natural daughter of 
the laft duke of Milan. Upon this fhadow of 
a title Francis founded his pretenfions to the 
dutchy, which he fupported with fuch talents and 
valour, as placed him at laft on the ducal throne. 
The virtues, as well as abilities, with which he 
governed, inducing his fubje&s to forget the de- 
feats in his title, he tranfmitted his dominions 
quietly to his fon ; from whom they defcended 
to his grandfon. He was murdered by his grand- 
uncle Ludovico, furnamed the Moor, who took 
pofteffion of the dutchy ; and his right to it was 
confirmed by the inveftiture of the emperor 
Maximilian in the year one thoufand four hun- 
dred and ninety-four °. 

Louis XL who took pleafure in depreffing the 
princes of the blood, and who admired the poli- 
tical abilities of Francis Sforza, would not per- 
mit the duke of Orleans to take any ftep in pro- 
fecution of his right to the dutchy of Milan. Lu- 
dovico the Moor kept up fuch a clofe connection 
with Charles VIII. that, during the greater part 
of his reign, the claim of the family of Orleans 
continued to lie dormant. But when the crown 
of France devolved on Louis XII., duke of Or- 
leans, he inftantly afferted the rights of his family 
with the ardour which it was natural to expect, 
and marched at the head of a powerful army to 
fupport them. Ludovico Sforza, incapable of 

0 Ripalin. Hifh Mediol. fib. vi. 654. ap. Struv. Corp. i. 
930. Du Mont Corps Diplom. tom. iii. p. ii. 333. ibid. 
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contending with fuch a rival, was ftripped of all 
his dominions in the fpace of a few days. The 
king, clad in the ducal robes, entered Milan in 
triumph ; and foon after, Ludovico, having been 
betrayed by the Swifs in his pay, was fent a pri- 
foner into France, and fhut up in the caftle of 
Loches, where he lay unpitied during the re- 
mainder of his days. In conlequence of one of 
the lingular revolutions which occur fo frequently 
in the hiltory of the Milanefe, his fon Maximilian 
Sforza was placqd on the ducal throne, of which 
he kept poffeffion during the reign of Louis XII. 
£A. L). 1512.3 But his fucceffor Francis I. 
was too high-fpirited and enterprifing tamely to 
relinquilh his title. As foon as he was feated 
upon the throne, he prepared to invade the Mila- 
nefe ; and his right of fucceffion to it appears, 
from this detail, to have been more natural and 
more juft than that of any other competitor. 

It is unneceflary to enter into any detad with 
refpett to the form of government in Genoa, 
Parma, Modena, and the other inferior Hates of 
Italy. Their names, indeed, will often occur in 
the following hillory. But the power of thefe 
ftates themfelves was fo inconfiderable, that their 
fate depended little upon their own eftorts ; and 
the frequent revolutions which they underwent, 
were brought about rather by the operations of 
the princes who attacked or defended them, than 
by any thing peculiar in their internal conftitu- 
tion. 

Of the great kingdoms on this fide of the Alps, 
Spain is one of the moll confiderable; and as it 
was the hereditary domain of Charles V., as well 
ag the chief fource of his power and wealth, a 

diftiwft 
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diitinfl: knowledge of its political confutation is 
of capital importance towards underftanding the 
tranfaftions of his reign. 

The Vandals and Goths, who overturned the 
Roman power in Spain, eftablifhed a form of go- 
vernment in that country, and introduced cuftoms 
and laws, perfectly fimilar to thofe which were 
eftablifhed in the reft of Europe, by the other 
victorious tribes which acquired fettlements there. 
For fome time, fociety advanced, among the new 
inhabitants of Spain, by the fame fteps, and 
feemed to hold the fame courfe, as in other Eu- 
ropean nations. To this progrefs a fudden flop 
was put by the invafion of the Saracens or Moors 
from Africa [A. D. 712]. The Goths could 
not withftand the efforts of their enthufiaftic va- 
lour, which fubdued the greateft part of Spain, 
with the fame impetuous rapidity that diftin- 
guifhes all the operations of their arms. The 
conquerors introduced into the country in which 
they fettled, the Mahometan religion, the Arabic 
language, the manners of the Eaft, together with 
that taile for the arts, and that love of elegance 
and fplendour, which the caliphs had begun to 
cultivate among their fubjefts. 

Such Gothic nobles as difdained to fubmit to 
I the Moorifh yoke, fled for refuge to the inacceffi- 

1 ble mountains of Afturias. There they com- 
i forted themfelves with enjoying the exercife of 
1 the Chriftian religion, and with maintaining the 
» authority of their ancient laws. Being joined 
« by many of the boldeft and moft warlike among 
i their countrymen, they fallied out upon the ad- 

jacent fettlements of the Moors in fmall parties ; 
but venturing only upon fhort excurfions at firft, 

they 
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they were fatisfied with plunder and revenge, 
without thinking of conqueft. By degrees, their 
ftrength increafed, their views enlarged, a regular 
government was eltablilhed among them, and they 
began to aim at extending their territories. While 
they pufhed on their attacks with the unremitting 
ardour, excited by zeal for religion, by the defire 
of vengeance, and by the hope of refcuing their 
country from oppreffion ; while they conduced 
their operations with the courage natural to men 
who had no other occupation but war, and who 
were ftrangers to all the arts which corrupt or 
enfeeble the mind ; the Moors gradually loll 
many of the advantages to which they had been 
indebted for their firit fuccefs. They threw off i 
all dependence on the caliphs P ; they negle&ed 
to preferve a clofe connection with their country- I 
men in Africa ; their empire in Spain was fplit ' 
into many fmall kingdoms ; the arts which they 
cultivated, together with the luxury to which 
thefe gave rife, relaxed, in fome meafure, the 
force of their military inilitutions, and abated 
the vigour of their warlike fpirit. The Moors, 
however, continued ftill to he a gallant people, 
and pofTeffed great refources. According to the 
magnificent ftyle of the Spanifh hiftorians, eight 
centuries of almoit uninterrupted war elapfed, 
and three thoufand feven hundred battles were 
fought, before the laft of the Moorilh kingdoms 
in Spain fubmitted to the Chriftian arms [1492]. 

As the Chriftians made their conquefts upon 
the Mahometans at various periods, and under 
different leaders, each formed the territory which 

P Jof. Sim. Aflemanni Hiftor. Ital. Scriptores, vol. iii« 
p. 135. 
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he had wrefted from the common enemy, into an 
independent ftate. Spain was divided into almoil 
as many feparate kingdoms as it contained pro- 
vinces ; in each city of note, a petty monarch 
eitablifhed his throne, and a (famed all the enfigns 
of royalty. In a feries of years, however, by the 
tifual events of intermarriages, or fucceffion, or 
conquell, all thefe inferior principalities were an- 
nexed to the more powerful kingdoms of Caftile 
and of Aragon. At length, by the fortunate 
marriage of Ferdinand and Ifabella, the former 
the hereditary monarch of Aragon, and the lat- 
ter raifed to the throne of Caftile by the affeftion 
of her fubjefts [1481], all the Spanifti crowns 
were united, and dfcfcended in the fame line. 

From this period, the political conftitution of 
Spain began to affume a regular and uniform ap- 
pearance ; the genius of its government may be 
delineated, and the progrefs of its laws and man- 
ners may be traced with certainty. Notwith- 
ftanding the Angular revolution which the inva- 
fion of the Moors occafioned in Spain, and the 
peculiarity of its fate, in being fo long fubjedl to 
the Mahometan yoke, the culfoms introduced by 
the Vandals and Goths had taken fuch deep root, 
and were fo thoroughly incorporated with the 
frame of its government, that in every province 
which the Chriftians recovered from the Moors, 
we find the conditiod of individuals, as well as 
the political conftitution, nearly the fame as in 
other nations of Europe. Lands were held by 
the fame tenure ; juftice was difpenfed in the 
fame form; the fame privileges were claimed 
by the nobility ; and the fame power exercifed 
by the Cortes, or general aflembly of the king- 

vol. 1. r dom. 
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dom. Several circumftances contributed to fecure 
this permanence of the feudal inftitutions in Spain, 
notwithftanding the conqueit of the Moors, which 
feemed to have overturned them. Such of the 
Spaniards, as preferved their independence, ad- 
hered to their ancient cuftoms, not only from 
attachment to them, but out of antipathy to the 
Moors, to whofe ideas concerning property and 
government thefe cuftoms were totally repugnant. 
Even among the Chriftians, who fubmitted to 
the Moorifh conquerors, and confented to become 
their fubjedfs, ancient cuftoms were not entirely 
aboliftied. They were permitted to retain their 
religion, their laws concerning private property, 
their forms of adminiftering juftice, and their 
mode of levying taxes. The followers of Maho- 
met are the only enthufiafts who have united the 
fpirit of toleration with zeal for making profe- 
lytes, and who, at the fame time that they took 
arms to propagate the dodtrine of their Prophet, 
permitted fuch as would not embrace it, to ad- 
here to their own tenets, and to pradtife their 
own rites. To this peculiarity in the genius of 
the Mahometan religion, as well as to the defire 
which the Moors had of reconciling the Chrif- 
tians to their yoke, it was owing that the an- 
cient manners and laws in Spain furvived the vio- 
lent ftiock of a conqueft, and were permitted to 
fubfift, notwithftanding the introduction of a new 
religion and a new form of government into that 
countiy. It is obvious, from all thefe particulars, 
that the Chriftians muft have found it extremely 
eafy to re-eftablilh manners and government on 
their ancient foundations, in thofe provinces of 
Spain which they wrefted fucceflively from the 

Moors. 
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Moors. A confiderable part of the people re- 
tained fuch a fondnefs for the culloms, and fuch 
a reverence for the laws of their anceftors, that, 
wifhing to fee them completely reltored, they 
were not only willing but eager to refume the 
former, and to recognize the authority of the 
latter. 

But though the feudal form of government, 
with all the inilitutions which charadterize it, 
was thus preferved entire in Caftile and Aragon, 
as well as in all the kingdoms which depended 
on thefe crowns, there were certain peculiarities 
in their political conftitutions, which diftinguifh 
them from thofe of any other country in Europe, 
The royal prerogative, extremely limited in every 
feudal kingdom, was circumfcribed, in Spain, 
within fuch narrow bounds, as reduced the power 
of the fovereign almoft to nothing. The privi- 
leges of the nobility were great in proportion, 
and extended fo far, as to border on abfolute in- 
dependence. The immunities of the cities were 
likewife greater than in other feudal kingdoms, 
they pofTeffed confiderable influence in the Cortes, 
and they afpired at obtaining more. Such a 
Hate of fociety, in which the political machine 
was fo ill adjulted, and the feveral members of 
the legiflature fo improperly balanced, produced 
internal diforders in the kingdoms of Spain, 
which rofe beyond the pitch of turbulence and 
anarchy ufual under the feudal government. The 
whole tenor of the Spanilh hiitory confirms the 
truth of this obfervation ; and when the muti- 
nous fpirit, to which the genius of their policy 
gave birth and vigour, was no longer reftrained 
and overawed by the immediate dtead of the 

F 2 Moorilh 
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-Moorifli arms, it broke out into more frequent 
infurreciions againft tlie government of their 
princes, as well as more outrageous infults on 
their dignity, than occur in the annals of any 
other country. Thefe were accompanied at 
fome times with more liberal fentiments concern- 
ing the rights of the people, at other times with 
more elevated notions concerning the privileges 
of the nobles, than were common in other nations. 

In the principality of Catalonia, which was an- 
nexed to the kingdom of Aragon, the impatience 
of the people to obtain the redrefs of their 
grievances having prompted them to take arms 
againft their fovereign John II. [A. D. 1462], 
they, by a folemn deed, recalled the oath of alle- 
giance which they had fworn to him, declared him 
and his pofterity to be unworthy of the throne P, 
and endeavoured to eftablifti a republican form of 
government, in order to fecure the perpetual en- 
joyment of that liberty, after which they afpired'J. 
Nearly about the fame period, the indignation of 
the Caftilian nobility againft the weak and flagi- 
tious adminiftration of Henry IV., having led 
them to combine againft him, they arrogated, as 
one of the privileges belonging to their order, 
the right of trying and of palling fentence on 
their lovereign. That the exercife of this power 
fm'ght be as public and folemn, as the pretenfion 
to it was bold, they fummoned all the nobility of 
their party to meet at Avila [A. D. 1465] ; a 
fpacious theatre was eredted in a plain, without i 

P Zurita Annales de Arag. tom. iv. 113. 115, Src. 
S Ferreras Hid. d’Efpagne, tom. vii. p. 92. P. Orleans 

Revol. d’El'pagne, tom. ill. p. 135. X,. Marimeus Siculus 
fie Reb. Hiipan, apud Schotti Script. Hjfpan. fol. 429. 
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the walls of the town ; an image, reprefenting 
the king, was feated on a throne, clad in royal 
robes, with a crown on its head, a fceptre in its 
hand, and the fword of juftice by its fide. The 
accufation againft the king was read, and the 
fentence of depofition was pronounced, in pre- 
fence of a numerous aifembly. At the clofe of 
the firft article of the charge, the archbifhop of 
Toledo advanced, and tore the crown from the 
head of the image ; at the clofe of the fecond, 
the Conde de Placentia fnatched the fword of 
juftice from its fide ; at the clofe of the third, 
the Conde de Benevente wrefted the fceptre from 
its hand; at the clofe of the laft, Don Diego 
Lopes de Stuniga tumbled it headlong from the 
throne. At the fame inftant, Don Alfonfo, 
Henry’s brother, was proclaimed king of Caftile 
and Leon in his ftead r. 

The moft daring leaders of faftion would not 
have ventured on thefe meafures, nor have con- 
ducted them with fuch public ceremony, if the 
fentiments of the people concerning the royal 
dignity had not been fo formed by the laws and 
policy to which they were accuftomed both in 
Caftile and Catalonia, as prepared them to ap- 
prove of fuch extraordinary proceedings, or to 
acquiefce in them. 

In Aragon, the form of government was mo- 
narchical, but the genius and maxims of it were 
purely republican. The kings, who were long_ 
eledtive, retained only the (hadow of power ; the 
real exercife of it was in the Cortes or parliament 
of the kingdom. This fupreme affembly was 
compofed ox four different arms or members. The 

x Marian. Hift. lib. xxiii. c. 9. 
r 3 nobility 
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nobility of the firft rank. The equeftrian order, 
or nobility of the fecond clafs. The reprefenta- 
tives of the cities and towns, whofe right to a 
place in the Cortes, if we may give credit to the 
hiftorians of Aragon, was coeval with the con- 
ftitution. The eccleiiaitical order, compofed of 
the dignitaries of the church, together with the 
reprefentatives of the inferior clergys. No law 
could pafs in this aifembly without the afl'ent of 
every fmgle member who had a right to votet. 
Without the permiffion of the Cortes, no tax could 
be impofed ; no war could be declared ; no peace 
could be concluded ; no money could be coined ; 
nor could any alteration be made in the current 
fpecie u. .The power of reviewing the proceed- 
ings of all inferior courts, the privilege of infpedl- 
ing every department of admiuiftration, and the 
right of redreffing all grievances, belonged to the 
Cortes. Nor did thofe who conceived themfelves 
to be aggrieved, addrefs the Cortes in the hum- 
ble tone of fupplicants, and petition for redrefs ; 
they demanded it as the birthright of freemen, 
and required the guardians of their liberty to de- 
cide with refpedt to the points which they laid 
before them x. This fovereign court was held, 
during feveral centuries, every year; but, in con- 
fequence of a regulation introduced about the 
beginning of the fourteenth century, it was con- 
voked from that period only once in two years. 
After it was alfembled, the king had no right to 

5 Forma de Celebrar. Cortes en Aragon, por Geron. 
Martel. 1 Martel, ibid p. 2. 

“ Hier. Blanca Comment. Rer. Aiagon. ap. Schot. Script. 
Hifpan. vol. iii p. 750. 

x Martel. Forma de Celebr. p. 2. 
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prorogue or difTolve it without its own confent; 
and the feffion continued forty days y. 

Not fatisfied vvith having eredted fuch formi- 
dable barriers againll the encroachments of the 
royal prerogative, nor willing to commit the 
foie guardianlhip of their liberties entirely to the 
vigilance and authority of an affembly, fimilar 
to the diets, ftates-general, and parliaments, in 
which the other feudal nations have placed fo 
much confidence, the Aragonefe had recourfe to 
an inftitution peculiar to themfelves, and eledfed 
a Ju/liza or fupreme judge. This magiflrate, 
whom office bore fome refemblance to that of the 
Ephori in ancient Sparta, adted as the protedtor 
of the people, and the comptroller of the prince. 
The perfon of the juftiza was facred, his power 
and jurifdidtion almoft unbounded. He was the 
fupreme interpreter of the laws. Not only infe- 
rior judges, but the kings themfelves, were bound 
to confult him in every doubtful cafe, and to re- 
ceive his refponfes with implicit deference *. An 
appeal lay to him from the royal judges, as well 
as from thofe appointed by the barons within 
their refpedtive territories. Even when no ap- 
peal was made to him, he could interpofe by his 
own authority, prohibit the ordinary judge to 
proceed, take immediate cognizance of the caufe 
himfelf, and remove the party accufed to the 
Manfejlation, or prifon of the ftate, to which no 
perfon had accefs but by his permiffion. Elis 
power was exerted with no lefs vigour and effedt 

Y Hier. Blanca Comment. 763. 
* Blanca has preferred two refponfes of the juftiza to 

James II. who reigned towards the clofe of the thirteenth 
century, Blanca 748. 

an 
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in fuperintending the adminiitration of govern- 
ment, than in regulating the courfe of juftice. 
It was the prerogative of the juftiza to infpeil 
the condu& of the king, He had a title to re- 
view all the royal proclamations and patents, and 
to declare whether or not they were agreeable to 
law, and ought to be carried into execution. He, 
by his foie authority, could exclude any of the 
king’s minillers from the conduct of affairs, and 
call them to anfwer for their mal-adminiftration. 
He himfelf was accountable to the Cortes only, 
for the manner in which he discharged the duties 
of this high office ; and performed functions of 
the greateft importance that could be committed 
to a fubject [HH] z. 

It is evident, from a bare enumeration of the 
privileges of the Aragonefe Cortes, as well as of 
the rights belonging to the juftiza, that a very 
fmall portion of power remained in the hands of 
the king. The Aragonefe feem to have been 
felicitous that their monarchs ffiould know and 
feel this fjate of impotence, to which they were 
reduced. Even in fwearing allegiance to their 
fovereign, an aft which ought naturally to be ac- 
companied with profeffions of fubmiffion and re- 
fpeft, they devifed an oath, in fuch a form, as to 
remind him of his dependence on his fubjefts. 
“ We,” faid the juftiza to the king in name of 
his high-fpirited barons, “ who are each of us 
as good, and who are all together more powerful 
than you, promife obedience to your government, 
if you maintain our rights and liberties ; but if 
jiot, not.” Conformably to this oath, they efta- 

[HH] Note XXXI. 
* Hier. Bianca Comment, p. 747—755- 
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bliilied it as a fundamental article in their confti- 
tution, that if the king fhould violate their rights 
and privileges, it was lawful for the people to 
difclaim him as their fovereign, and to eledf an- 
other, even though a heathen, in his place a. The 
attachment of the Aragonefe to this lingular 
conftitutjon of government was extreme, and their 
refpeft for it approached to fuperftitious venera- 
tion [II]. In the preamble to one of their laws, 
they declare, that fuch was the barrennefs of their 
country, and the poverty of the inhabitants, that, 
if it were not on account of the liberties by 
which they were diftinguilhed from other nations, 
the people would abandon it, and go in quell of 
a fettlement to fome more fruitful region b. 

In Cailile there were not fuch peculiarities in 
the form of government, as to ellablilh any re- 

ii markable diliimSlion between it and that of the 
1 other European nations. The executive part 
ji of government was committed to the king, but 
i] with a prerogative extremely limited. The le- 
g giflative authority relided in the Cortes, which 
4 was compofed of the nobility, the dignified eccle- 
h fiaftics, and the reprefentatives of the cities. The 
a afiembly of tire Cortes in Callile was very ancient, 
4 and feems to have been almoll cpeval with the 
0 conllitution. The members of the three different 

orders, who had a right of fuffrage, met in one 
place, and deliberated as one colleftive body ; 
the decilions of which were regulated by the fer.T 

tj timents of the majority. The right of impoiing 
J taxes, of enacting laws, and of redreffing grie- 
, yances, belonged to this afl'embly ; and in order 

a Hier. Blanca Comment. 720. [IIJ Note XXNII, 
t> Hier. Blanca tom. p. 751. 
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to fecure the affent of the king to fiich ftatutes 
and regulations as were deemed falutaiy or bene- 
ficial to the kingdom, it was ufual in the Cortes 
to take no ftep towards granting money, until 
all bufmefs relative to the public welfare was con- 
cluded. The reprefentatives of cities feem to 
have obtained a feat very early in the Cortes of 
Caftile, and foon acquired fuch influence and cre- 
dit, as were very uncommon, at a period when 
the fplendour and pre-eminence of the nobility 
had eclipfed or deprefled all other orders of men. 
The number of members from cities bore fuch a 
proportion to that of the whole collective body, 
as rendered them extremely refpectable in the 
Cortes[KK]. Thedegreeofconiideration,which 
they poflefled in the ftate, may be eftimated by one 
event. Upon the death of John I. [A. D. 1390] 
a council of regency was appointed to govern the 
kingdom during the minority of his fon. It was 
compofed of an equal number of noblemen, and 
of deputies chofen by the cities ; the latter were 
admitted to the fame rank, and invefted with the 
fame powers as prelates and grandees of the fir ft 
orderc. But though the members of communi- 
ties in Callile were elevated above the condition 
wherein they were placed in other kingdoms of 
Europe ; though they had attained to fuch poli- 
tical importance, that even the proud and jealous 
fpirit of the feudal arillocracy could not exclude 
them from a confiderable lhare in government; 
yet the nobles, notwithilanding thefe acquifitions 
of the commons, continued to alfert the privi- 
leges of their order, in oppofition to the crown, 

[K.K] Note XXXIII. 
c Marian. Hitt. lib. xviii. c. 15. 
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in a tone extremely high. There was not any 
body of nobility in Europe more diitinguifhed 
for independence of fpirit, haughtinefs of deport- 
ment, and bold pretentions, than that of Caftile. 
The hittory of that monarchy affords the motl 
ftriking examples of the vigilance with which 
they obferved, and of the vigour with which they 
oppofed, every meafure of their kings, that tended 
to encroach on their jurifdiction, to diminith their 
dignity, or to abridge their power. Even in 
their ordinary intercourfe with their monarchs, 
they preferved fuch a confcioufnefs of their rank, 
that the nobles of the firff order claimed it as a 
privilege to be covered in the royal prefence, and 
approached their fovereigns rather as equals than 
as fubjefts. 

The conftitutions of the fubordinate monar- 
chies, which depended on the crowns of Caftile 
and Aragon, nearly refembled thofe of the king- 
doms to which they were annexed. In all of 
them, the dignity and independence of the no- 
bles were great; the immunities and power of 
the cities were confrderable. 

An attentive obfervation of the Angular iitua- 
tion of Spain, as well as the various events which 
occurred there, from the invafion of the Moors 
to the union of its kingdoms under Ferdinand 
and Ifabella, will difcover the caufes to which all 
the peculiarities in its political conftitution I have 
pointed out, ought to be afcribed. 

As the provinces of Spain were wrefted from 
the Mahometans gradually and with difficulty, 
the nobles who followed the ftandard of any emi- 
n nt leader in thefe wars, conquered not for him 
alone, but for themfelves. They claimed a ffiare 

in 
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in the lands which their valour had won from the 
enemy, and their profperity and power increafed, 
in proportion as the territory of the prince ex- 
tended. 

During their perpetual wars with the Moors, 
the monarchs of the feveral kingdoms in Spain 
depended fo much on their nobles, that it became 
necelfary to conciliate their good-will by fuc- 
celhve grants of new honours and privileges. By 
the time that any prince could eftablifh his do- 
minion in a conquered province, the greater part 
of the territory was parcelled out by him among 
his barons, with fuch jurifdiiftion and immunities 
as raifed them almoft to fovereign power. 

At the fame time, the kingdoms erected in fo 
many different corners of Spain, were of inconfi- 
derable extent. The petty monarch was but 
little elevated above his nobles. They, feeling 
themfelves to be almoit his equals, acted as fuch; 
and could not look up to the kings of fuch li- 
mited domains with the fame reverence that the 
fovereigns of the great monarchies in Europe 
were viewed by their fubjedts [LL]. 

While theft circumftances concurred in exalt- 
ing the nobility, and in depreffing the royal autho- 
rity, there were other cautes which railed the 
cities in Spain to confideration and power. 

As the open country, during the wars with 
the Moors, was perpetually expoled to the in- 
curfions of the enemy, with whom no peace or 
truce was fo permanent as to prove any lailing 
fecurity, felf-prefervation obliged perfons of all 
ranks to fix their refidence in places of llrength. 
The caltles of the barons, which, in other coun- 

[LL] Note XXXiV. 
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tries, afforded a commodious retreat from the de- 
predations of banditti, or from the tranfient vio- 

I fence of any interior commotion, were unable to 
refill an enemy whofe operations were conducted 
with regular and perfevering vigour. Cities, in 
which great numbers united for their mutual de- 
fence, were the only places in which people could 
refide with any prolpedt of fafety. To this was 
owing the rapid growth of thofe cities in Spain 
of which the Chriitians recovered poHellion. All 
who fled from the Mooriih yoke reforted to 
them, as to an afylum ; and in them, the great 
er part of thofe who took the field againit the 
Mahometans eftabliihed their families. 

Several of thefe cities, during a longer or 
(hotter courfe of years, were the capitals of little 
Hates, and enjoyed all the advantages which ac- 
celerate the increafe of inhabitants in every place 
that is the feat of government. 

From thofe concurring caufes, the number of 
cities in Spain, at the beginning of the fifteenth 
century, had become confiderable, and they 
were peopled far beyond the proportion wdiich 
was common in other parts of Europe, except in 
Italy and the Low-Countries. The Moors had 
introduced manufadtures into thofe cities, while 

1 under their dominion. The Chriitians, who, by 
1 intermixture with them, had learned their arts, 
| continued to cultivate thefe. Trade in feveral 
1 of the Spanilh towns appears to have been carried 
I on wu’th vigour; and the fpirit of commerce 
> continued to preferve the number of their in- 

habitants, as the fenfe of danger had iirlt in- 
• duced them to crowd together, 
j VOL. 1. 0^ A* 
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As the Spanifli cities were populous, many of 

the inhabitants were of a rank fuperior to thofe 
who refided in towns in other countries of Eu- 
rope. That caufe, which contributed chiefly to 
their population, affefted equally perfons of every 
condition, who flocked thither promifcuoufly, j 
in order to find flicker there, or in hopes of j 
making a ftand againfl: the enemy, with greater 
advantage than in any other ftation. The per- 
fons defied as their reprefentatives in the Cortes 
by the cities, or promoted to offices of trull and 
dignity in the government of the community, 
were often, as will appear from tranfafiions | 
which I fliall hereafter relate, of fuch conlidera- 
ble rank in the kingdom, as refledled luftre on 
their conftituents, and on the llations wherein 
they were placed. 

As it was impoffible to carry on a continual 
war againft the Moors, without feme other mi- 
litary force than that which the barons were 
obliged to bring into the field, in confequence 
of the feudal tenures, it became neceffary to have 
fome troops, particularly a body of light cavalry, 
in conftant pay. It was one of the privileges of 
the nobles, that their lands were exempt from 
the burden of taxes. The charge of fupporting 
the troops requifite for the public fafety, fell 
wholly upon the cities ; and their kings, being 
obliged frequently to apply to them for aid, 
found it neceflary to gain their favour by con- 
ceffions, which not only extended their immuni- 
ties, but added to their wealth aud power. 

When the influence of all thefe circumftances, 
peculiar to Spain, is added to the general and 

common 
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common caufes, which contributed to aggran- 
dize cities in other countries of Europe, this will 
fully account for the extenlive privileges which 
they acquired, as well as for the extraordinary 
conlideration to which they attained, in all the 
Spanifli kingdoms [MM]. 

By thefe exorbitant privileges of the nobility, 
and this unufual power of the cities in Spain, 
the royal prerogative was hemmed in on every 
fide, and reduced within very narrow bounds. 
Senfible of this, and impatient of fuch reftraint, 
feveral monarchs endeavoured at various junc- 
tures, and by different means, to enlarge their 
own jurildidfion. Their power, however, or 
their abilities, were fo unequal to the undertak- 
ing, that their efforts were attended with little 
fuccefs. But when Ferdinand and Ifabella found 
themfelves at the head of the united kingdoms 
of Spain, and delivered from the danger and in- 
terruption of domeitic wars, they were not only 
in a condition to refume, but were able to pro- 
fecute with advantage, the fchemes of extending 
the prerogative, which their anceflors had at- 
tempted in vain. Ferdinand’s profound fagacity 
in concerting his meafures, his perfevering induf- 
try in conducing them, and his uncommon ad- 
drefs in carrying them into execution, fitted him 
admirably for an undertaking which required all 
thefe talents. 

As the overgrown power and high pretenfions 
of the nobility were what the monarchs of Spain 
felt moll fenfibly, and bore with the greateft 
impatience, the great objeft of Ferdinand’s poli- 
cy was to reduce thefe within more moderate 

[MM] Non XXXV. 
CL2 bounds. 
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bounds. Under various pretexts, fometimes by 
violence, more frequently in confequence of de- 
crees obtained in the courts of law, he wrelled 
from the barons a great part of the lands which 
had been granted to them by the inconfiderate 
bounty of former monarchs, particularly during 
the feeble and profufe reign of his predeceffor 
Henry IV. He did not give the entire condutl 
of affairs to perfons of noble birth, who were ac- 
cu Homed to occupy every department of import- 
ance in peace or in war, as if it had been a pri- 
vilege peculiar to their order, to be employed as 
the foie counfellors and minifters of the crown. 
He often t ran {acted bufmefs of great confequence 
without their intervention, and bellowed many 
offices of power and trull on new men, devoted 
to his interefld. He introduced a degree of 
Hate and dignity into his court, which being lit- 
tle known in Spain, while it remained fplit into 
many fmall kingdoms, taught the nobles to ap- 
proach their fovereign with more ceremony, and 
gradually rendered him the objedl of greater de- 
ference and refpefl. 

The annexing the mallerfhips of the three mi- 
litary orders of St. Jago, Calatrava, and Alcan- 
tara, to the crown, was another expedient, by 
which Ferdinand greatly augmented the revenue 
and power of the kings of Spain. Thefe orders j 
were inllituted in imitation of thofe of the 
Knights Templars and of St. John of Jerufalem, 
on purpofe to wage perpetual war with the Ma- 
hometans, and to protett the pilgrims who vifit- 
ed Compoftella, or other places of eminent fanc- 
tity in Spain. The zeal and fuperftition of the 

d Zuiita Annales de Arag. tom vi, p. 22. 
ages 
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ages in which they were founded, prompted per- 
fons of every rank to beftow fuch liberal dona- 
tions on thofe holy warriors, that, in a ihort 
time, they engroffed a coniiderable iliare in thq 
property and wealth of the kingdom. The maf- 
terfhips of thefe orders came to be ftations of thq 
greaveft power and opulence to which a Spanifli 
nobleman could be advanced. Thefe high dig- 
nities were in the difpofal of the knights of the 
order, and placed the perfons on whom they 
conferred them almoil on a level with their fove- 
reign [NNJ. Ferdinand, unwilling that the 
nobility, whom he confidered as already too for- 
midable, fhould derive fuch additional credit and 
influence from pofleffing the government of thefq 
wealthy fraternities, was folicitous to wreit it 
out of their hands, and to veil it in the crown. 
H is meafures for accompliftung this were wifely 
planned, and executed with vigour5 [A. D. 
1476 and 1493]. By addrefs, by promifes, and 
by threats, he prevailed on the knights of each 
order to place Ifabella and him at the head of it. 
Innocent VIII. and Alexander VI. gave this 
election, the fanction of papal authorityf; and 
fubfequent pontiffs rendered the annexation of 
tlieie mafterfliijps to the crown perpetual. 

While Ferdinand, by-this mealure, diminifh- 
ed the power and influence of th£ nobility, and 
added new luflre or authority to the crown, he 
was taking other important fleps with a view to 
the fame objedt. The fovereign jurifditfion, 

[NN] Note XXXVI. e Marian. Hid. lib. xxv. c. 5. 
f Zur'ua Annales, tom. v. p. 22. ZElii Anton Nebrif- 

fenfis rerum a Ferdinand Sc Elizabe geftarum decades ii. apud 
Schot. feript. Hilpan. i. S60. 

Qw3v which 
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which the feudal barons exercifed within their 
own territories, was the pride and diftin&ion of 
their order. To have invaded openly a privilege' 
which they prized fo highly, and in defence of 
which they would have run fo eagerly to arms, 
was a meafure too daring for a prince of Ferdi- 
nand’s cautious temper. He took advantage, 
however, of an opportunity which the icate of 
his kingdoms and the fpirit of his people pre- 
fented him, in order to undermine what he durll 
not affault. The inceffant depredations of the 
Moors, the want of difcipline among the troops 
which were employed to oppofe them, the fre- 
quent civil wars between the crown and the no- 
bility, as well as the undifcerning rage with 
which the barons carried on their private wars 
with each other, filled all the provinces of Spain 
with diforder. Rapine, outrage, and murder 
became fo common, as not only to interrupt 
commerce, but in a great meafure to fufpend all 
intercourfe between one place and another. That 
fecurity and proteftion, which men expe£t from 
entering into civil fociety, ceafed in a great de- 
gree. Internal order and police, while the feu- 
dal inftitutions remained in vigour, were fo little 
objedls of attention, and the adminiilration of 
juftice was fo extremely feeble, that it would 
have been vain to have expefted relief from the 
eilabliihed laws or the ordinary judges. But the 
evil became fo intolerable, and the inhabitants of 
cities, who were the chief fufferers, grew fo im- 
patient of this anarchy, that felf-prefervation 
forced them to have recourfe to an extraordinary 
remedy. About the middle of the thirteenth 
century, the cities in the kingdom of Aragon, 
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and, after their example, thofe in Caftile, formed 
tliemfelves into an affociation, difhinguifhed by 
the name of the Holy Brotherhood. They ex- 
afted a certain contribution from each of the af- 
fociated towns ; they levied a confiderable body 
of troops, in order to protect travellers, and to 
purfue criminals; they appointed judges, who 
opened their courts in various parts of the king- 
dom. Whoever was guilty of murder, robbery, 
or of any act that violated the public peace, and 
was feized by the troops of the Brotherhood, was 
carried before judges of their nomination, who, 
without paying any regard to the exclufive and 
fovereign jurifdiction, which the lord of the 
place might claim, tried and condemned the cri- 
minals. By the eftablifhment of this fraternity, 
the prompt and impartial adminiilration of juf- 
tice was reftored ; and, together with it, inter- 
nal tranquillity and order began to return. The 
nobles alone murmured at this falutary inftitution. 
They complained of it as an encroachment on 
one of their mofl: valuable privileges. They re- 
monllrated againil it in an high tone; and, on 
fome occafions, refufed to grant any aid to the 
crown, unlefs it were abolifhed. Ferdinand, 
however, was feniible not only of the good ef- 
fedts of the Holy Brotherhood with refpedl to 
the police of his kingdoms, but perceived its 
tendency to abridge, and at length to annihilate, 
the territorial jurifdiction of the nobility. He 
countenanced it on every occafion. He fupport- 
ed it with the whole force of royal authority; 
and, beiides the expedients employed by him in 
common with the other monarchs of Europe, he 
availed himfelf of this institution, which was pe- 

culiar 



culiar to his kingdom, in order to limit and abo- 
lilh that independent jurifdi&ion of the nobili- 
ty, which was no lefs inconfiftent with the au- 
thorityof the prince, than with the order of fo- 
ciety [OO]. 

But though Ferdinand by thefe meafures con- 
fiderably enlarged the boundaries of prerogative, 
and acquired a degree of influence and power 
far beyond what any of his predecefibrs had en- 
joyed, yet the limitations of the royal authority, 
as well as the barriers againft its encroachments, 
continued to be many and ftrong. The fpirit of 
liberty was vigorous among the people of Spain; 
the fpirit of independence was high among the 
nobility ; and though the love of glory, pecu- 
liar to the Spaniards in every period of their hif- 
tory, prompted them to fupport Ferdinand with 
zeal in his foreign operations, and to afford him 
fuch aid as enabled him not only to undertake 
but to execute great enterprizes; he reigned over 
his fubjedts with a jurifdidtion lefs exteniive than 
that of any of the great monarchs in Europe. 
It will appear from many pafl'ages in the follow- 
ing hillory, that, during a confiderable part of 
the reign of his fucceflor Charles V., the prero- 
gative of the Spanifh crown was equally circum- 
feribed. 

The ancient government and laws in France fo 
nearly refembled thofe of the other feudal king- 
doms, that fuch a detail with refpedl to them 
as was neceflary, in order to convey fome idea of 
the nature and effedts of the peculiar inflitutions 
which took place'in Spain, would be fuperfluous. 
In the view which I have exhibited of the means 

[OO] Note XXXVII. 
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by which the French monarchs acquired fuch a 
full command of the national force of their king- 
dom, as enabled them to engage in extenfive 
fchemes of foreign operation, I have already 
pointed out the great iteps by which they ad- 
vanced towards a more ample pofTeffion of poli- 
tical power, and a more uncontrouled exercife of 
their royal prerogative. All that now remains 
is to take notice of fuch particulars in the confti- 
tution of France, as ferve either to diftinguilh it 
from that of other countries, or tend to throw 
any light on the tranfaftions of that period, to 
which the following luftory extends. 

Under the French monarchs of the firft race, 
the royal prerogative was very inconfiderable. 
The general affemblies of the nation, which met 
annually at Hated feafons, extended their autho- 
rity to every department of government. The 
power of electing kings, of ena£ting laws, of re- 
drefilng grievances, of conferring donations on 
the prince, of palling judgment in the lalt refort, 
with refpeft to every perfon and to every caufe, 

i refided in this great convention of the nation. 
Under the fecond race of kings, notwithftanding 
the power aud fplendour which the conquefts of 
Charlemagne added to the crown, the general 
ahemblies of the nation continued to poffefs ex- 
tenfive authority. The right of determining 
which of the royal family Ihould be placed on 
the throne, was veiled in them. The princes, 
elevated to that dignity by their fuffrage, were 
accuttomed regularly to call and to confult them 
with relpecl to every affair of importance to the 
Hate, and without their confent no law was paff- 

itj ed, and no new tax was levied. 
But, 
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But, ty the time that Hugh Capet, the fa- 

ther of the third race of kings, took pofTeffion 
of the throne of France, fuch changes had hap- 
pened in the political ftate of the kingdom, as 
coniiderably affe&ed the power and juriididh’on 
of the general affembly of the nation. The royal 
authority, in the hands of the degenerate pofte- 
rity of Charlemagne, had dwindled into infignifi- 
cance and contempt. Every confiderable pro- 
prietor of land had formed his territory into a 
barony, almoft independent of the fovereign. 
The dukes or governors of provinces, the counts 
or governors of towns and fmall diftricts, and 
the great officers of the crown, had rendered 
thefe dignities, which originally were granted 
only during pleafure or for life, hereditary in their 
families. Each of thefe had ufurped all the 
rights which hitherto had been deemed the dif- 
tinftions of royalty, particularly the privileges 
of difpenfing juRice within their own domains, 
of coining money, and of waging war. Every 
diflridt was governed by local cuftoms, acknow- 
ledged a diftmdfe lord, and purfued a feparate in- 
tereil. The formality of doing homage to their 
fovereign, was almoft the only a£t of fubjection 
which thofe haughty barons would perform, and 
that bound them no farther than they were will- 
ing to acknowledge its obligation [PPJ. 

In a kingdom broken into fo many independ- 
ent baronies, hardly any common principle of 
union remained ; and the general affembly, in its 
deliberations, could fcarcely confider the nation 
as forming one body, or eftablilh common regu- 
lations to be of equal force in every part. With- 

[PPJ Note XXXVJII. 
in 
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in the immediate domains of the crown, the 
king might publiih laws, and they were obeyed, 
becaufe there he was acknowledged as the only 
lord. But if he had aimed at rendering thefe 
laws general, that would have alarmed the ba- 
rons as an encroachment upon the independence 
of their jurifdiction. The barons, when met in 
the great national convention, avoided, with no 
lefs care, the enafting of general laws to be ob- 
ferved in every part of the kingdom, becaufe the 
execution of them mull have been veiled in the 
king, and would have enlarged that paramount 
power, which was the objebt of their jealoufy. 
Thus, under the defcendants of Hugh Capet, 
the States General (for that was the name by 
which the fupreme affembly of the French nation 
came then to be diftinguilhed) loft their legilla- 
tive authority, or at leaft entirely relinquilhed 
the exercife of it. From that period, the jurif- 
ditlion of the States General extended no farther 
than to the impofition of new taxes, the deter- 
mination of queftions with refpett to the right 
of fucceflion to the crown, the fettling of the 
regency when the preceding monarch had not 
fixed it by his will, and the prefenting remon- 
ftrances enumerating the grievances of which the 
nation wilhed to obtain redrefs. 

As, during feveral centuries, the monarchs of 
Europe feldom demanded extraordinary fubfidies 
of their fubjefts, and the other events, which re- 
quired the interpoiition of the States, rarely oc- 
curred, their meetings inFrance were not frequent. 
They were fummoned occafionally by their kings, 
when compelled by their wants or their fears to 
have recourfe to the great convention of their 

people; 
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people; but they did not, like the Diet in Ger- 
many, the Cortes in Spain, or the Parliament 
in England, form an eflential member of the con- 
llitution, the regular exertion of vvhofe powers 
was requifite to give vigour and order to govern- 
ment. 

When the hates of France ceafed to exercife 
legiflative authority, the kings began to affume 
it. They ventured at firft on a&s of legiflation 
with great referve, and after taking every pre- 
caution that could prevent their fubjefts from be- 
ing alarmed at the exercife of a new power. 
They did not at once ifi'ue their ordinances in a 
tone of authority and command. They treated 
with their fubjetds ; they pointed out what was 
belt ; and allured them to comply with it. By 
degrees, however, as the prerogative of the 
crown extended, and as the fupreme jurifdidlion 
of the royal courts came to be eltablilhed, the 
kings of France aflumed more openly the llyle 
and authority of lawgivers ; and, before the be- 
ginning of the fifteenth century, the complete 1c- 
gillative power was veiled in the crown [QQJ- 

Having fecured this important acquifition, the 
fteps which led to the right of impofing taxes 
were rendered few and eafy. The people, ac- 
cuftomed to fee their fovereigns iifue ordinances, 
by their foie authority, which regulated points 
of the greateft confequence with refpedt to the 
property of their fubjedls, were not alarmed when 
they were required, by the royal edidls, to con- 
tribute certain fums towards fupplying the exi- 
gencies of government, and carrying forward the 
meafures of the nation. When Charles VII. 

[QfiJ n<>te XXXIX. 
and 
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and Louis XL firft ventured to exercife this new 
power, in the manner which I have already de- 
fcribed, the gradual increafe of the royal autho- 
rity had fo imperceptibly prepared the minds of 
the people of France for this innovation, that it 
excited no commotion in the kingdom, and 
feems fcarcely to have given rife to any murmur 
or complaint. 

When the kings of France had thus engrofled 
every power which can be exerted in govern- 
ment ; when the right of making laws, of levy- 
ing money, of keeping an army of mercenaries 
in conftant pay, of declaring war, and of con- 
cluding peace, centered in the crown, the coniti- 
tution of the kingdom, which, under the lirlt 
race of kings, was nearly democratical; which, 
under the fecond race, became an ariltocracy; 
terminated, under the third race, in a pure mo- 
narchy. Every thing that tended to preferve 
the appearance, or revive the memory, of the 
ancient mixed government, feems from that pe 
riod to have been indultrioufly avoided. During 
the long and aftive reign of Francis I., the va- 
riety as well as extent of whofe operations obliged 
him to lay many heavy impofitions on his fub- 
jedls, the States General of France were not 
once affembled, nor were the people once allow- 
ed to exert the power of taxing themfclves, 
which, according to the original ideas of feudal 
government, was a right effential to every free- 
man. 

Two things, however, remained, which mo- 
derated the exercife of the regal prerogative, and 
retrained it within fuch bounds as preferred the 
conlHtution of France from degenerating into 

vol. i. r. mere 
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mere defpotifm. The rights and privileges claim- 
ed by the nobility, mult be coniidered as one bar- 
rier againfl the abfolute dominion of the crown. 
Though the nobles of France had loll that poli- 
tical power which was veiled in their order as a 
body, they Itill retained the perfonal rights and 
pre-eminence which they derived from their rank. 
They preferved a confcioufnefs of elevation above 
other claU'es of citizens ; an exemption from bur- 
dens to which perfons of inferior condition.were 
fubjedt; a contempt of the occupations in which 
they were engaged ; the privilege of affuming en- 
Cgns that indicated their own dignity ; a right 
to be treated with a certain degree of deference 
during peace ; and a claim to various diltinctions 
when in the field. Many of thefe pretenfions 
were not founded on the words of ftatutes, or 
derived from politive laws; they were defined 
and afcertained by the maxims of honour, a title 
more delicate, but no lefs facred. Thefe rights, 
eltablifiied and protected by a principle equally 
vigilant in guarding, and intrepid in defending 
them, are to the fovereign himfelf objects of re- 
fpeet and veneration. Wherever they Hand in its 
way, the royal prerogative is bounded. The 
violence of a defpot may exterminate fuch an or- 
der of men ; but as long as it fubfilts, and its 
ideas of perfonal diltinction remain entire, the 
power of the prince has limits 

As in France the body of nobility was very 
numerous, and the individuals of which it was 
compofed retained an high fenfe of their own 
pre-eminence, to this we may afcribe, in a great 

2 De 1’Efprit des Loix, liv. ii. c. 4. Dr. Fergufon’s Ef- 
fay on the Hift. of Civil Society, part i. left. 10. 

meafure, 
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meafure, the mode of exercifing the royal prero- 
gative which peculiarly diftinguifhes the govern- 
ment of that kingdom. An intermediate order 
was placed between the monarch and his other 
fubjefts, and in every aft of authority it became 
neceffary to attend to its privileges, and not 
only to guard againft any real violation of them, 
but to avoid any fufpicion of fuppoling it to be 
poflible that they might be violated. Thus a 
fpecies of government was eftabliihed in France, 
unknown in the ancient world, that of a monar- 
chy, in which the power of the fovereign, though 
unconfined by any legal or conftitutional reftraint, 
has certain bounds fet to it by the ideas which 
one clafs of his fubjefts entertain concerning their 
Own dignity. 

The jurifdiftion of the parliaments in France, 
particularly that of Paris, was the other barrier 
which ferved to confine the exercife of the royal 
prerogative within certain limits. The parlia- 
ment of Paris was originally the court of the 
kings of France, to which they committed the 
fupreme adminiftration of juftice within their own 
domains, as well as the power of deciding with 
refpeft to all cafes brought before it by appeals 
from the courts of the barons. When, in con- 
fequence of events and regulations which have 
been mentioned formerly, the time and place of 
its meeting were fixed, when not only the form 
of its procedure, but the principles on which it 
decided, were rendered regular and confident, 
when every caufe of importance was finally deter- 
mined there, and when the people became accuf- 
tomed to refort thither as to the fupreme temple 
of juftice, the parliament of Paris rofe to high 

r 2 eftimation 
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eftimation in the kingdom, its members acquired 
dignity, and its decrees were fubmitted to with 
deference. Nor was this the only fource of the 
power and influence which the parliament ob- 
tained. The kings of France, when they firft 
began to alfume the legiflative power, in order 
to reconcile the minds of their people to this 
new exertion of prerogative, produced their 
edidls and ordinances in the parliament of Paris, 
that they might be approved of and regiftered 
there, before they were publilhed and declared to 
be of authority in the kingdom. During the in- 
tervals between the meetings of the States Gene- 
ral of the kingdom, or during thofe reigns in 
which the States General were not aflembled, 
the monarchs of France were accuftomed to con- 
fult the parliament of Paris with rd'pect to the 
mofl: arduous affairs of government, and frequent- 
ly regulated their condudf by its advice, in de- 
claring war, in concluding peace, and in other 
tranfaftions of public concern. Thus there was 
erefted in the kingdom a tribunal which became 
the great depofitory of the laws, and by the uni- 
form tenor of its decrees, eftablifhed principles 
of juftice and forms of proceeding which were 
confidered as fo facred, that even the fovereign 
power of the monarch durft not venture to difre- 
gard or to violate them. The members of this 
illultrious body, though they neither pofiefs le- 
giflative authority, nor can be confidered as the 
reprefentatives of the people, have availed them- 
felves of the reputation and influence which they 
had acquired among their countrymen, in order 
to make a Hand, to the utmoll of their ability, 
againfl every unprecedented and exorbitant ex- 

ertion 
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ertion of tlie prerogative. In every period of 
the French hiitory, they have merited the praife 
of being the virtuous but feeble guardians of the 
rights and privileges of the nation [RR]. 

After taking this view of the political Hate of 
France, I proceed to confider that of the Ger- 
man empire, from which Charles V. derived his 
title of higheft dignity. In explaining the con- 
ftitution of this great and complex body at the 
beginning of the iixteenth century, I fhall avoid 
entering into fuch a detail as would involve my 
readers in that inextricable labyrinth, which is 
formed by the multiplicity of its tribunals, the 
number of its members, their interfering rights, 
and by the endlefs difcuffions or refinements of 
the public lawyers of Germany, with refpect to 
all thefe. 

The empire of Charlemagne was a flrudlure 
erefted in fo fliort a time, that it could not be 
permanent. Under his immediate fucceffor it 
began to totter; and foon after fell to pieces. 
The crown of Germany was feparated from that 
of France, and the defendants of Charlemagne 
eftablifhed two great monarchies fo fituated as to 
give rife to a perpetual rival (hip and enmity be- 
tween them. But the princes of the race of 
Charlemagne who were placed on the Imperial 
throne, were not altogether fo degenerate, as 
thofe of the fame family who reigned in France. 
In the hands of the former the royal authority 
retained fame vigour, and the nobles of Germa- 
ny, though poffeffed of extenfive privileges as 
well as ample territories, did not fo early obtain 
independence. The great offices of the crown 

[RR] Note XL, 
R 3 con- 



l86 A VIEW OF THE § 3. 
Continued to be at the difpofal of the fovereign, 
and during a long period, fiefs remained in their 
original ftate, without becoming hereditary and 
perpetual in the families of the perfons to whom 
they had been granted. 

At length the German branch of the family of 
Charlemagne became extindf, and his feeble de- 
fcendants who reigned in France had funk into 
fuch contempt, that the Germans, without look- 
ing towards them, exercifed the right inherent 
in a free people ; and in a general affembly of the 
nation eledted Conrad count of Franconia empe- 
ror [A. D. 9113. After him Henry of Saxony, 
and his dcfcendants the three Othos, were placed, 
in fuccefiion, on the Imperial throne, by the fuf- 
frages of their countrymen. The extenfive ter- 
ritories of the Saxon emperors, their eminent 
abilities and enterprifing genius, not only added 
new vigour to the Imperial dignity, but railed it 
to higher power and pre-eminence. Otho the 
Great marched at the head of a numerous army 
into Italy [A. D. 952], and after the example of 
Charlemagne, gave law to that count)-)'. Every 
power there recognized his authority. He created 
popes, and depofed them, by his fovereign man- 
date. He annexed the kingdom of Italy to the 
German empire. Elated with his fuccefs, he 
affumed the title of Casfar Auguftus h. A prince, 
born in the heart of Germany, pretended to be 
the fucceffor of the emperors of ancient Rome, 
and claimed a right to the fame power and pre- 
rogative. 

But while the emperors, by means of thefe 
new- titles and new dominions, gradually acquired 

fc Ar.nalifta Saxo, &c. ap. Siruv. Corp. vul. i. p. 246. 
additional 
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additional authority and fplendour, the nobility of 
Germany had gone on at the fame time extending 
their privileges and jurifdiftion. The fituation 
of affairs was favourable to their attempts. The 
vigour which Charlemagne had given to govern- 
ment quickly relaxed. The incapacity of fome 
of his fucceffors was fuch, as would have encou- 
raged vaffals lefs enterpriiing than the nobles of 
that age, to have claimed new rights, and to 
have affumed new powers. The civil wars in 
which other emperors were engaged, obliged them 
to pay perpetual court to their fubjedts, on whofe 
fupport they depended, and not only to connive 
at their ufurpations, but to permit, and even to 
authorize them. Fiefs gradually became here- 
ditary. They were tranfmitted not only in the 
diredt, but alfo in the collateral line. The in- 
veftiture of them was demanded not only by male 
but by female heirs. Every baron began to ex- 
ercife fovereign jurifdidtion within his own do- 
mains ; and the dukes and counts of Germany 
took wide fteps towards rendering their territo- 
ries diflindt and independent ftatesl. The Saxon 
emperors obferved their progrefs, and were aware 
of its tendency. But as they could not hope to 
humble vaffals already grown too potent, unlefs 
they had turned their whole force as well as 
attention to that enterprife, and as they were 
extremely intent on their expeditions into Italy, 
which they could not undertake without the 
concurrence of their nobles, they were folicitous 
not to alarm them by any diredt attack on their 
privileges and jurifdidtions. They aimed, how- 
ever, at undermining their power. With this 

i Pfcffdi Abrege, p. 12c. 152, Lib. Feudor, tit. i. 
• • view, 
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view, they inconfiderately bellowed additional 
territories, and accumulated new honours on the 
clergy, in hopes that this order might ferve as a 
counterpoife to that of the nobility in any future 
druggie k. 

The unhappy edeeds of this fatal error in po- 
licy were quickly felt. Under the emperors of 
the Franconian and Swabian lines, whom the 
Germans, by their voluntary eledlion, placed on 
the Imperial throne, a new face of things ap- 
peared, and a feene was exhibited in Germany, 
which aftonilhed all Chrillendom at that time 
[A. D. 1024], and in the prefent age appears al- 
moft incredible. The popes, hitherto dependent 
on the emperors, and indebted for power as well 
as dignity to their beneficence and protedlion, be- 
gan to claim a fuperior jurifdidlion ; and, in vir- 
tue of authority which they pretended to derive 
from heaven, tried, condemned, excommunicated, 
and depofed their former mafters. Nor is this 
to be confidered merely as a frantic fally of paf- 
fion in a pontiff intoxicated with high ideas con- 
cerning the extent of prieflly domination, and 
the plenitude of papal authority. Gregory VII. 
was able as well as daring. His prefumption 
and violence were accompanied with political 
difeernment and fagacity. He had obferved that 
the princes and nobles of Germany had acquired 
fuch confiderable territories and fuch extenfive 
jurifdiftion, as rendered them not only formidable 
to the emperors, but difpofed them to favour 
any attempt to circumfcribe their power. He 
forefaw that the ecclefiaflics of Germany, raifed 
almoft to a level with its princes, were ready to 

k Pfeffel* Abrege, p, 154. 
2 fupport 
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fupport any perfon who would Hand forth as the 
protestor of their privileges and independence. 
With both of thefe Gregory negotiated, and had 
fecured many devoted adherents among them, 
before he ventured to enter the liils againft the 
head of the empire. 

He began his rupture with Henry IV. upon 
a pretext that was popular and plaufible. He 
complained of the venality and corruption with 
which the emperor had granted the inveftiture of 
benefices to ecclefiaftics. He contended that 
this right belonged to him as the head of the 
church ; he required Henry to confine himfelf 
within the bounds of his civil jurifdiftion, and 
to abftain for the future from fuch facrilegious 
encroachments on the fpiritual dominion. All 
the cenfures of the church were denounced againft 
Henry, becaufe he refufed to relinquifti thofe 
powers which his predeceffors had uniformly ex- 
ercifed. The moil confiderable of the German 
princes and ecclefiaftics were excited to take arms 
againft him. His mother, his wife, his fons 
were wrrought upon to difregard all the ties of 
blood as well as of duty, and to join the party of 
his enemiesk. Such were the fuccefsful arts 
with which the court of Rome inflamed the fu- 
perftitious zeal, and condutfted the faftious fpirit 
of the Germans and Italians, that an emperor, 
diftinguiftied not only for many virtues, but pof- 

1 fefled of confiderable talents, was at length 
obliged to appear as a fupplicant at the gate of 

I the caftle in which the pope refided, and to 
I: ftand there, three days, bare-footed, in the 
j depth of wdnter, imploring a pardon, which at 

k Annal. German, ap. Struv. i. p. 325. 
length 
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length he obtained with difficulty [SSj [A. D. 
i°773. 

This aft of humiliation degraded the Imperial 
dignity. Nor was the depreffion momentary only. 
The eontell between Gregory and Henry gave 
rife to the two great faftions of the Guelfs and 
Ghibellines ; the former of which fupporting the 
pretenfions of the popes, and the latter defending 
the rights of the emperor, kept Germany and 
Italy in perpetual agitation during three centu- 
ries. A regular fyftem for humbling the em- 
perors and circumfcribing their power was formed, 
and adhered to uniformly thi oughout that period. 
The popes, the free Hates in Italy, the nobility, 
and ecclefiaftics of Germany, were all interelted 
in its fuccefs ; and notwithlianding the return of 
fome ffiort intervals of vigour, under the admi- 
niftration of a few able emperors, the Imperial 
authority continued to decline. During the 
anarchy of the long interregnum fubfequent to 
the death of William of Holland [A.D. 1256], 
it dwindled down almoft to nothing. Rodulph 
of Haplburgh, the founder of the Houfe of 
Auitria, and who iirft opened the way to its fu- 
ture grandeur, was at length elefted emperor 
[A. D. 1273], not that he might re-eltabliffi 
and extend the Imperial authority, but becaufe 
his territories and influence were fo inconfider- 
able as to excite no jealoufy in the German 
princes, who were willing to preferve the forms 
of a conllitution, the power and vigour of 
which they had dellroyed. Several of his fuc- 
celfors were placed on the Imperial throne from 
the fame motive ; and almoit every remaining 

[SS] Note XU. 
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prerogative was refcued out of the hands of 
feeble princes unable to exercife or to defend 
them. 

During this period of turbulence and confu- 
fion, the conftitution of the Germanic body un- 
derwent a total change. The ancient names of 
courts and magiftrates, together with the origi- 
nal forms and appearance of policy, were pre- 
ferred ; but fuch new privileges and jurifdiction 
were aflumed, and fo many various rights efta- 
blilhed, that the fame fpecies of government no 
longer fubfifted. The princes, the great nobility, 
the dignified ecclefiaftics, the free cities had taken 
advantage of the interregnum, which I have men- 
tioned, to eltablifh or to extend their ufurpations. 
They claimed and exercifed the right of govern- 
ing their refpective territories with full fove- 
reignty. They acknowledged no fuperior with 
refpeft to any point, relative to the interior ad- 
ininiftration and police of their domains. They 
enadted laws, impofed taxes, coined money, de- 
clared war, concluded peace, and exerted every 
prerogative peculiar to independent Hates. The 
ideas of order and political union, which had ori- 
ginally formed the various provinces of Germany 
into one body, were almoft entirely loft ; and the 
fociety muft have diffolved, if the forms of feudal 
fubordination had not preferved fuch an appear- 
ance of connexion or dependence among the va- 
rious members of the community, as preferved it 
from falling to pieces. 

This bond of union, however, was extremely 
feeble; and hardly any principle remained in the 
German conftitution, of fufficient force to main- 
tain public order, or even to afcertain perfonal 

fecurity. 



A VIEW OF THE I92 § 3’ 
fecurity. From the accefiton of Rodulph of 
Hapfburgh, to the reign of Maximilian, the im- 
mediate predeceffor of Charles V., the empire 
felt every calamity which a Hate mult endure, 
when the authority of government is fo much 
relaxed as to have loft its proper degree of vigour. 
The caufes of diffenfion among that vaft number 
of members, which compofed the Germanic body, 
were infinite and unavoidable. Thefe gave rife 
to perpetual private wars, which were carried on 
with all the violence that ufually accompanies 
refentment, when unreftrained by fupeiior autho- 
rity. Rapine, outrage, exactions, became uni- 
verfal. Commerce was interrupted; induftry 
fufpended ; and every part of Germany refem- 
bled a country which an enemy had plundered 
and left defolate *. The variety of expedients 
employed with a view to reftore order and tran- 
quillity, prove that the grievances occafioned by 
this fiate of anarchy had grown intolerable. 
Arbiters were appointed to terminate the differ- 
ences among the feveral ftates. The cities united 
in a league, the objedt of which was to check 
the rapine and extortions of the nobility. The 
nobility formed confederacies, on purpofe to 
maintain tranquillity among their own order. 
Germany was divided into feveral circles, in each 
of which a provincial and partial jurifdiction was 
eftablifhed, to fupply the place of a public and 
common ttibunalm. 

But all thefe remedies were fo ineffeftual, that 
they ferved only to demonftrate the violence of 

1 Ses above, page 49, and note xxi. Datt. de pace publics 
Imper. p. 25, no. 53. p. 2S, no. 26. p. 35, no. 11. 
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that anarchy which prevailed, and the infufficiency 
of the means employed to correft it. At length 
Maximilian re-eftablilhed public order in the em- 
pire, by inftituting the Imperial chamber [A. D, 
1495], a tribunal compofed of judges named 
partly by the emperor, partly by the feveral 
ftates, and veiled with authority to decide finally 
concerning all differences among the members of 
the Germanic body. A few years after [A. D. 
1512], by giving a new form to the Aulic 
council, which takes cognizance of all feudal 
caufes, and fuch as belong to the emperor’s im- 
mediate jurifdittion, he reftored feme degree of 

I' vigour to the Imperial authority. 
But notwithllanding the falutary effedls of 

thefe regulations and improvements, the political 
conllitution of the German empire, at the com- 

' mencement of the period of which I propofe to 
1 write the hillory, was of a fpecies fo peculiar, as 

not to refemble perfectly any form of government 
known either in the ancient or modern world, 

I It was a complex body, formed by the alfociation 
of feveral ftates, each of which polfelfed fovereign 
and independent jurifdidtion within its own terri- 
tories. Of all the members which compofed 
this united body, the emperor was the head. In 
his name, all decrees and regulations, with refpedl 
to points of common concern, were ilfued ; and 
to him the power of carrying them into execution 
was committed. But this appearance of monar- 
chical power in the emperor was more than 
counterbalanced by the influence of the princes 
and ftates of the empire in every a£t of admini- 
ftration. No law extending to the whole body 
could pafs, no refolution that affected the general 

vol. 1. s interel 
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intereft could be taken, without the approbation 
of the diet of the empire. In this affembly, every 
fovereign prince and ftate of the Germanic body 
had a right to be prefent, to deliberate, and to 
vote. The decrees or Recedes of the diet were 
the laws of the empire, which the emperor was 
bound to ratify and enforce. 

Under this afpedf, the conflitutlon of the em- 
pire appears a regular confederacy^ fimilar to the 
Achsean league in ancient Greece, or to that of 
the United Provinces and of the Swifs cantons 
in modern times. But if viewed in another light, 
ftriking peculiarities in its political ftate prefent 
themfelves. The Germanic body was not formed 
by the union of members altogether diftinct and 
independent. All the princes and ftates, joined 
in this affociation, were originally fubject to the 
emperors, and acknowledged them as fovereigns. 
Belidcs this, they originally held their lands as 
Imperial fiefs, and in confequence of this tenure 
owed the emperor all thofe fervices which feudal 
vaffals are bound to perform to their liege lord. 
But though this political fubjeclion was entirely 
at an end, and the influence of the feudal relation 
much diminilhed, the ancient forms and inftitu- 
tions, introduced while the emperors governed 
Germany with authority not inferior to that 
which the other monarchs of Europe poITeffed, 
ftill remained. Thus an oppofttion was eftablifhed 
between the genius of the government, and the 
forms of adminiftration in the German empire. 
The former confidered the emperor only as the 
head of a confederacy, the members of which, 
by their voluntary choice, have raifed him to 
that dignity; the latter feemed to imply, that he 

is 
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is really invefted with fovereign power. By this 
circumftance, fuch principles of hollility and dif- 
cord were interwoven into the frame of the Ger- 
manic body, as affefted each of its members, ren- 
dering their interior union incomplete, and their 
external efforts feeble and irregular. The per- 
nicious influence of this defedt inherent in the 
conftitution of the empire is fo confiderable, that, 
without attending to it, we cannot fully compre- 
hend many tranfadlions in the reign of Charles V., 
or form juft ideas concerning the genius of the 
German government. 

The emperors of Germany, at the beginning 
cf the fixteenth century, w’ere diftinguifhed by 
the moft pompous titles, and by fuch enfigns of 
dignity, as intimated their authority to be fupe- 
rior to that of all other monarchs. The greateft 
princes of the empire attended, and ferved them, 
on fome occaiions, as the officers of their houfe- 
hold. They exercifed prerogatives which no 
other fovereign ever claimed. They retained 
pretenflons to all the extenfive powers which their 
predeceffors had enjoyed in any former age. 
But, at the fame time, inftead of poffefling that 
ample domain which had belonged to the ancient 
emperors of Germany, and which ftretchcd from 
Baiil to Cologne, along both banks of the Rhine n, 
they were ftnpped of all territorial property, and 
had not a Angle city, a Angle caftle, a Angle foot 
of land, that belonged to them, as heads of the 
empire. As their domain was alienated, their 
ftated revenues were reduced almoft to nothing ; 
and the extraordinary aids, which on a few occa- 
fions they obtained, were granted fparingly and 

n Pfeft'el. Abregc, &c. p. 241, 
5 a paid 
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paid with reluctance. The princes and dates of 
the empire, though they feemed to recognize the 
Imperial authority, were fubjefts only in name, 
each of them poffefiing a complete municipal 
jurifdiCtion within the precincts of his own terri- 
tories. 

From this ill-compaCted frame of government, 
effeCts that were unavoidable refulted. The em- 
perors, dazzled with the fplendour of their titles, 
and t^ie external figns of vait authority, were apt 
to imagine themfelves to be the real fovereigns 
of Germany, and were led to aim continually at 
recovering the exercife of thofe powers which 
the forms of the conftitution feemed to veil in 
them, and which their predeceffors, Charlemagne 
and the Othos, had aCtually enjoyed. The 
princes and ftates, aware of the nature as well as 
extent of thefe pretenfions, were perpetually on 
their guard, in order to watch all the motions of 
the Imperial court, and to circumfcribe its power 
within limits ilill more narrow. The emperors, 
in fupport of their claims, appealed to ancient 
forms and inftitutions, which the ftates held to 
be obfolete. The ftates fo-unded their rights on 
recent praCtice and modern privileges, which the 
emperors confidered as ufurpations. 

This jealoufy of the Imperial authority, toge- 
ther with the oppofition between it and the rights 
of the ftates, increafed coniiderably from the time 
that the emperors were eleCted, not by the col- 
lective body of German nobles, but by a few 
princes of chief dignity. During a long period, 
all the members of the Germanic body had a 
right to affemble, and to make choice of the per- 
fon whom they appointed to be their head. But 

amidit 
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amidft tlie violence and anarchy which prevailed 
for feveral centuries in the empire, feven princes 
who pofleffed the moft extenfive territories, and 
who had obtained a hereditary title to the great 
offices of the date, acquired the excluiive privi- 
lege of nominating the emperor. This right was 
confirmed to them by the Golden Bull; the 
mode of exercifing it was afcertained, and they 
were dignified with the appellation of Eleftors. 
The nobility and free cities being thus ftripped 
of a privilege which they had once enjoyed, were 
lefs connedted with a prince, towards whofe ele- 
vation they had not contributed by their fuffrages, 
and came to be more apprehenfive of his autho- 
rity. The eleftors, by their extenfive power, 
and the diftinguilhing privileges which they pob 
fcffed, became formidable to the emperors, with 
whom they were placed almoft on a level in feve- 

, ral adls of jurifdidhion. Thus the introdudhion 
of the eledtoral college into the empire, and the 
authority which it acquired, inftead of diminilh- 

Iing, contributed to llrengthen, the principles of 
hollility and difcord in the Germanic confti- 
tution. 

Thefe were further augmented by the various 
and repugnant forms of civil policy in the feveral 
Hates which compofed the Germanic body. It 
is no eafy matter to render the union of independ- 
ent Hates perfedt and entire, even when the ge- 
nius and forms of their refpedtive governments 
happen to be altogether fimilar. But in the 
German empire, which was a confederacy of 
princes, of ecclefiaftics, and of free cities, it was 
impoffible that they could incorporate thorough- 
ly. The free cities were fmall republics, in which 

s 3 the 
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the maxims and fpirit peculiar to that fpecies of 
government prevailed. The princes and nobles, 
to whom fupreme jurifdidtion belonged, poffefled 
a fort of monarchical power within their own 
territories, and the forms of their interior admi- 
niftration nearly refembled thofe of the great 
feudal kingdoms. The interells, the ideas, the 
objefts of Hates fo differently conftituted, cannot 
be the fame. Nor could their common delibera- 
tions be carried on with the fame fpirit, while the 
love of liberty, and attention to commerce, were 
the reigning principles in the cities ; while the 
defire of power, and ardour for military glory, 
were the governing paffions of the princes and 
nobility. 

The fecular and ecclefiaflical members of the 
empire were as little fitted for union as the free 
cities and the nobility. Confiderable territories 
had been granted to feveral of the German bi- 
fhoprics and abbeys, and fome of the highefl 
offices in the empire having been annexed to them 
inalienably, were held by the ecclefiaftics raifed 
to thefe dignities. The younger fons of noble- 
men of the fecond order, who had devoted them- 
felves to the church, were commonly promoted 
to thefe ftations of eminence and power; and it 
was no fmall mortification to the princes and 
great nobility, to fee perfons raifed from an in- 
ferior rank to the fame level with themfelves, or 
even exalted to fuperior dignity. The education 
of thefe churchmen, the genius of their profeffion, 
and their conneftion with the court of Rome, 
rendered their charafter as well as their intereft 
different from thofe of the other members of the 
Germanic body, with whom they were called to 

ad 
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afl; in concert. Thus another fource of jealoufy 
and variance was opened, which ought not to be 
overlooked when we are fearching into the nature 
of the German conftitution. 

To all thefe caufes of diffenfion may be added 
one more, arifmg from the unequal diftribution 
of power and wealth among the ftates-of the em- 
pire. The ele&ors, and other nobles of the 
higheft rank, not only pofTeffed fovereign jurif- 
diftion, but governed fuch extenlive, populous, 
and rich countries, as rendered them great princes. 
Many of the other members, though they enjoyed 
all the rights of fovereignty, ruled over fuch 
petty domains, that their real power bore no 
proportion to this high prerogative. A well- 
compafted and vigorous confederacy could not 
be formed of fuch diffimilar ftates. The weaker 
were jealous, timid, and unable either to affert 
or to defend their juft privileges. The more 
powerful were apt to affume and to become op- 
prefllve. The eleftors, and emperors, by turns, 
endeavoured to extend their own authority, by 
encroaching on thofe feeble members of the Ger- 
manic body, who fometimes defended their rights 
with much fpirit, but more frequently, being 
overawed or corrupted, they tamely furrendered 
their privileges, or meanly favoured the defigns 
formed againft them [TT]. 

After contemplating all thefe principles of dif- 
union and oppofition in the conftitution of the 
German empire, it will be eafy to account for 
the want of concord and uniformity, confpicuous 
in its councils and proceedings. That flow, di- 
latory, diftruftful, and irrefolute fpirit, which 
qhara&erizes all its deliberations, will appear na- 

[TT] Note XLII. 
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tural in a body, the junftion of whofe members 
was fo incomplete, the different parts of which 
were held together by fuch feeble ties, and fet at 
variance by fuch powerful motives. But the 
empire of Germany, neverthelefs, comprehended 
countries of fuch great extent, and was inhabited 
by fuch a martial and hardy race of men, that 
when the abilities of an emperor, or zeal for any 
common caufe, could roufe this unwieldy body 
to put forth its ftrength, it adled with almofl ir- 
refiftible force. In the following hiftory we fhall 
find, that as the meafures on which Charles V. 
was moft intent, were often thwarted or rendered 
abortive by the fpirit of jealoufy and divifion pe- 
culiar to the Germanic conllitution; fo it was 
by the influence which he acquired over the 
princes of the empire, and by engaging them to 
co-operate with him, that he was enabled to 
make fome of the greateft efforts which diftin- 
guifh his reign. 

The Turkifh hiftory is fo blended, during the 
reign of Charles V., with that of the great nations 
in Europe, and the Ottoman Porte interpofed fo 
often, and with fuch decifive influence, in the 
wars and negotiations of the Chriftian princes, 
that fome previous account of the ftate of govern- 
ment in that great empire, is no lefs neceffary 
for the information of my readers, than thofe 
views of the conftitution of other kingdoms which 
I have already exhibited to them. 

It has been the fate of the fouthern and more 
fertile parts of Afia, at different periods, to be 
conquered by that warlike and hardy race of 
men, who inhabit the vaft country known to the 
ancients by the name of Scythia, and among the 
moderns by that of Tartar)'. One tribe of thefe 

people, 
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people, called Turks or Turcomans, extended its 
conquefts, under various leaders, and during feve- 
ral centuries, from the fhore of the Cafpian Sea 
to the Straits of the Dardanelles. Towards the 
middle of the fifteenth century, thefe formidable 
conquerors took Conftantinople by ftorm, and 
eftabliflied the feat of their government in that 
imperial city. Greece, Moldavia, Walachia, and 
the other provinces of the ancient kingdoms of 
Thrace and Macedonia, together with part of 
Hungary, were fubjefted to their power. 

But though the feat of the Turkifh govern- 
ment was fixed in Europe, and the fultans ob- 
tained poiTefiion of fueh extenfive dominions in 
that quarter of the globe, the genius of their 
policy continued to be purely Afiatic ; and may 
be properly termed a defpotifm, in contradiitinc- 
tion to thofe monarchical and republican forms 
of government which we have been hitherto con- 
templating. The fupreme power was veiled in 
fultans of the Ottoman race, that blood being 
deemed fo facred, that no other was thought 
worthy of the throne. From this elevation, thefe 
fovereigns could look down and behold all their 
fubjedts reduced to the fame level before them. 
The maxims of Turkiih policy do not authorife 
any of thofe inftitutions, which, in other coun- 
tries, limit the exercife, or moderate the rigour 
of monarchical power : they admit neither of 
any great court with conilitutional and perma- 
nent jurifdiction to interpofe, both in enadling 
laws, and in fuperintending the execution of 
them ; nor of a body of hereditary nobles, whofe 
fenfe of their own pre-eminence, whofe confciouf- 
nefs of what is due to their rank and character, 
whofe jealoufy of their privileges circumfcribe 
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the authority of the prince, and ferve not only 
as a barrier againll the exceft'es of his caprice, 
but Hand as an intermediate order between him 
and the people. Under the Turkilh government, 
the political condition of every fubjeft is equal. 
To be employed in the fervice of the fultan, is 
the only circumftance that confers diltindfion. 
Even this diftindtion is rather official than perfo- 
nal, and fo clofely annexed to the Hat ion in which 
any individual ferves, that it is fcarcely commu- 
nicated to the perfons of thofe who are placed 
in them. The highelt dignity in the empire 
does not give any rank or pre-eminence to the 
family of him who enjoys it. As.every man, 
before he is raifed to any ftation of authority, 
mull go through the preparatory difcipline of a 
long and fervile obedience °, the moment he is 
deprived of power, he and his pofterity return to 
the fame condition with other fubjedts, and fink 
back into obfcurity. It is the diftinguiftiing and 
odious charadteriltic of Eaftern defpotifm, that it 
annihilates all other ranks of men, in order to 
exalt the monarch ; that it leaves nothing to 
the former, while it gives every thing to the 
latter; that it endeavours to fix in the minds 
of thofe who are fubjedt to it, the idea of no 
relation between men, but that of a mailer and 
of a Have, the former deilined to command and 
to punifli, the latter formed to tremble and to 
obey [UU]. 

But as there are circumftances which frequently 
obllrudl or defeat the falutary effedis of the bell- 
regulated governments, there are others which 
contribute to mitigate the evils of the moll de- 

° State of the Turkiih Empiie by Rycaut, p. 25. 
[UUJ Note XLIlZ. 
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fective forms of policy. There can, Indeed, be 
no conllitutional reftraints upon the will of a 
prince in a defpotic government; but there may 
be fuch as are accidental. Abfolute as the 
Turkilh Sultans are, they feel themfelves cir- 
cumicribed both by religion, the principle on 
which their authority is founded P, and by the 
army, the inftrument which they muft employ in 
order to maintain it. Wherever religion inter- 
pofes, the will of the fovereign muft fubmit to 
its decrees. When the Koran hath preferibed 
any religious rite, hath enjoined any moral duty, 
or hath confirmed by its fan&ion any political 
maxim, the command of the Sultan cannot over- 
turn that which an higher authority hath efta- 
blifhed. The chief reftriction, however, on the 
w ill of the Sultans, is impofed by the military 
power. An armed force muft furround the 
throne of every defpot, to maintain his authority, 
and to execute his commands. As the Turks 
extended their empire over nations wftiich they did 
not exterminate, but reduce to fubjedftion, they 
found it neceflary to render their military eftablifh- 
ment numerous and formidable. Amurath, their 
third Sultan, in order to form a body of troops 
devoted to his will, that might ferve as the imme- 
diate guards of his perfon and dignity, commanded 
his officers to feize annually, as the Imperial pro- 
perty, the fifth part of the youth taken in wrar 
[A. D. 1362]. Thefe, after beinginftnufted in 
the Mahometan religion, inured to obedience by 
fevere difeipline, and trained to warlike exercifes, 
were formed into a body diftinguiftied by the 
name of Janizaries, or new foldiers. Every fen- 
timent which enthufiafm can infpire, every mark 

P Rycaut, p. 8, 
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of dittinction that the favour of the prince could 
confer, were employed in order to animate this 
body with mai tial ardour, and with a confciouf- 
nefs of its own pre-eminence 9. The Janizaries 
foon became the chief ilrength and pride of the 
Ottoman armies ; and, by their number as well 
as reputation, were diilinguhhed above all the 
troops, whofe duty it was to attend on the per- 
fon of the Sultans [XXJ. 

Thus, as the fupreme power in every fociety 
is poffeffed by thofe who have arms in their hands, 
this formidable body of foldiers, ddtined to be 
the inftruments of enlarging the Sultan’s autho- 
rity, acquired, at the fame time, the means of 
controuling it. The Janizaries in Conilantino- 
ple, like the Prxtorian bands in ancient Rome, 
quickly perceived all the advantages which they 
derived from being ftationed in the capital; from 
their union under one Itandard ; and from being 
mailers of the perfon of the prince. The Sul- 
tans became no lefs fenfible of their influence and 
importance. The Capiculy, or foldiery of the 
Porte, was the only power in the empire that a 
Sultan or his vifier had reafon to dread. To 
preferve the fidelity and attachment of the Jani- 
zaries, was the great art of government, and the 
principal objedl of attention in the policy of the 
Ottoman court. Under a monarch, whofe abi- 
lities and vigour of mind fit him for command, 
they are obfequious inflruments; execute what- 
ever he enjoins ; and render his power irrefiftible. 
Under feeble princes, or fuch as are unfortunate, 
they become turbulent and mutinous; afiume 
the tone of mailers ; degrade and exalt Sultans 

q Prince Cantemir’s Hiftory of the Othman Empire, p. 8-. 
[XXJ Note XUV. 
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at pleafure; and teach thofe to tremble, on 
whofe nod, at other times, life and death depend. 

From Mahomet II. who took Conftantinople, 
to Solyman the Magnificent, who began his reign 
a few months after Charles V. was placed on the 
Imperial throne of Germany, a fucceflion of illuf- 
trious princes ruled over the Turkifh empire. 
By their great abilities, they kept their fubjecls 
of every order, military as well as civil, fubmif- 
five to government ; and had the abfolute com- 
mand of whatever force their vaft empire was 
able to exert. Solyman, in particular, who is 
known to the Chriftians chiefly as a conqueror, 
but is celebrated in the Turkifli annals, as the 
great lawgiver who eftablifhed order and police 
in their empire, governed, during his long reign, 
with no lefs authority than wifdom. He divided 
his dominions into feveral diftrifts ; he appointed 
the number of foldiers which each fliould furnifh; 
he appropriated a certain proportion of the land 
in every province, for their maintenance ; he re- 
gulated, with a minute accuracy, every thing re- 
lative to their difcipline, their arms, and the na- 
ture of their fervice. He put the finances of the 
empire into an orderly train of adminiftration ; 
and, though the taxes in the Turkifli dominions, 
as well as in the other defpotic monarchies of the 
Eaft, are far from being confiderable, he fupplied 
that defect by an attentive and fevere ceconomy. 

Nor was it only under fuch fultans as Solyman, 
whofe talents were no lefs adapted to preferve 
internal order than to conduft the operations of 
war, that the T urkifli empire engaged with ad- 
vantage in its contefts with the Chriftian ftates. 
The long fucceffion of able princes, which I have 
mentioned, had given fuch vigour and firmnefs 
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to the Ottoman government, that it feems to 
have attained, during the fixteenth century, the 
higheft degree of perfection of which its confti- 
tution was capable. Whereas the great monar- 
chies in Chriftendom were ftill far from that ftate, 
which could enable them to aft with a full exer- 
tion of their force. Befides this, the Turkifh 
troops in that age poffeffed every advantage which 
arifes from fuperiority in military difeiphne. At 
the time when Solyman began his reign, the Ja- 
nizaries had been embodied near a century and a 
half; and, during that long period, the feverity 
of their military difeipline had in no degree re- 
laxed. The other foldiers, drawn from the pro- 
vinces of the empire, had been kept almoft con- 
tinually under arms, in the various wars which 
the fultans had carried on, with hardly any in- 
terval of peace. Again!!: troops thus trained 
and accultomed to fervice, the forces of the 
Chrillian powers took the field with great difad- 
vantage. The moft intelligent as well as impar- 
tial authors of the fixteenth century acknowledge 
and lament the fuperior attainments of the Turks 
in the military art [YYJ. The fuccefs which 
almofl: uniformly attended their arms, in all their 
wars, demonftrates the juftnefs of this obfervation. 
The Chriftian armies did not acquire that fupe- 
riority over the Turks, which they now poffefs, 
until the long eftablilhment of Handing forces had 
improved military difeipline among the former; 
and until various caufes and events, which it is 
not my province to explain, had corrupted or 
abolifhed their ancient warlike inftitutions among 
the latter* 

[YY] Note XLV. 
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AND 

ILLUSTRATIONS. 

NOTE I. Sect. I. P. 3, [A]. 
he conftemation of the Britons, when invaded by 

the Pidls and Caledonians after the Roman legions 
were called out of the illand, may give feme idea of the 
degree of debafement to which the human mind was re- 
duced by long fervitude under the Romans. In their 
fupplicatory letter to Aetius, which they call the groans 
of Britain, “ We know not (fay they) which way to 
turn us. The barbarians drive us to the fea, and the fea 
forces us back on the barbarians ; between which we 
have only the choice of two deaths, either to be fwal- 
lowed up by the waves, or to be flain by the fword.” 
Hiftor. Gildse, ap. Gale, Hift Britan. Script, p. 6.—One 
can hardly believe this daftardly race to be the drfeend- 
ants of that gallant people, who repulfed Caefar, and 
defended their liberty fo long againft the Roman arms. 

The barbarous nations were not only illiterate, but 
regarded literature with contempt. They found the in- 
habitants of all the provinces of the empire funk in 
effeminacy, and averfe to war. Such a charafler was 
the objedt of fcorn to an high-fpirited and gallant race 
of men. “ When we would brand an enemy,” faysLiut- 
prandus, “ with the molt difgraceful and contumelious 
appellation, we call him a Roman ; hoc folo, id elt 
Romani nomine, quicquid ignobilitatis,quicquid timiditatis, 
quicquid avaritiae, quicquid luxurite, quicquid mendacii. 

NOTE II. Sect. I. p. 4. [B]. 

T a immo 
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immo quicquid vitiorum eft comprehendentes.,, Liut- 
prandi Legatio apud Murat. Scriptor. Italic, vol. ii. 
pars i. p. 481. This degeneracy of manners, illiterate 
barbarians imputed to their love of learning. Even 
after they fettled in the countries which they had con- 
quered, they would not permit their children to be in- 
ftrudled in any fcience; <( for (faid they) inftrtnSion 
in the fciences tends to corrupt, enervate, and deprefs 
the mind ; and he who has been accuftomed to tremble 
under the rod of a pedagogue, will never look on a fword 
or fpear with an undaunted eye.” Procop. de bello 
Gothor. lib. i. p. 4. ap. Scrip. Byz. edit, Venet. vol. i. 
A confiderable number of years elapfed, before nations 
fo rude, and fo unwilling to learn, could produce hif- 
torians capable of recording their tranfaftions, or of 
defcribing their manners and inftitutions. By that time, 
the memory of their ancient condition was in a great 
meafure loft, and few monuments remained to guide 
their firft writers to any certain knowledge of it. If one 
expedls to receive any fatisfaftory account of the man- 
ners and laws of the Goths, Lombards, or Franks, during 
their refidence in thofe countries where they were ori- 
ginally feated, from Jornandes, Paulus Warnefridus, or 
Gregory of Tours, the earlieft and moft authentic hif- 
torians of thefe people, he will be miferably difappoint- 
ed. Whatever imperfeft knowledge has been conveyed 
to us of their ancient ftate, we owe not to their own 
writers, but to the Greek and Roman hiftorians. 

NOTE III. Sect. I. p. 5. [C]. 
A circumstance, related by Prifcus in his hiftory 

of the embafly to Attila, king of the Huns, gives a 
ftriking view of the enthufiaftic paftion for war which 
prevailed among the barbarous nations. When the 
entertainment, to which that fierce conqueror admitted 
the Roman ambafladors, was ended, two Scythians ad- 
vanced towards Attila, and recited a poem in which 
they celebrated his vidtories and military virtues. All 
the Huns fixed their eyes with attention on the bards. 

• . », Some 
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Some feemed to be delighted with the verfes ; others, 
remembering their own battles and exploits, exulted 
with joy ; while fuch as were become feeble through 
age, burft out into tears, bewailing the decay of their 
vigour, and the flate of inaftivity in which they were 
now obliged to remain. Excerpta ex hiftoria Prifci 
Rhetoris ap. Byzant. Hiilor. Script, vol.i. p. 45. 

NOTE IV. Sect. I. p. 12. [D]. 
A remarkable confirmation of both parts of this 

reafoning occurs in the biftory of England. The Saxons 
carried on the conqueft of that country with the fame 
delfruflive fpirit which diflinguilhed the other barbarous 
nations. The ancient inhabitants of Britain were either 
exterminated, or forced to take (belter among the moun- 
tains of Wales, or reduced to fervitude. The Saxon 
government, laws, manners, and language were of con- 
fequence introduced into Britain j and were fo perfeffly 
eftablifhed, that all memory of the inftitutions previous to 
their conquefl of the country, was in a great meafureloft. 
The very reverfe of this happened in a fubfequent revolu- 
tion. A fingle viftory placed William the Norman on the 
throne of England. The Saxon inhabitants, though op- 
prefied, were not exterminated. William employed the 
utmoft efforts of his power and policy to make his new 
fubjedls conform in every thing to the Norman ftandard, 
but without fuccefs. The Saxons, though vanquiftted, 
were far more numerous than their conquerors; when the 
two races began to incorporate, the Saxon laws and 
manners gradually gained ground. The Norman inftt- 
tutions became unpopular and odious ; many of them 
fell into difufe ; and in the Englifh conftitution and lan- 
guage, at this day, many efiential parts are manifeftly of 
Saxon, not of Norman extraftion. 

NOTE V. Sect. I. p. 12. [E]. 
Procopius, the hiftorian, declines, from a principle of 

benevolence, to give any particular detail of the cruelties 
of the Goths : “ Left,” fays he, “ I fhould tranfmit a mo- 

T 3 nument 
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nument and example of inhumanity to fucceeding ages.’’ 
Proc. de hello Goth. lib. iii. cap. 10. ap. Byz. Script, 
vol. i. xa6. But as the change, which I have pointed 
out as a confequence of the fettlement of the barbarous 
nations in the'countries formerly fubjeft to the Roman 
empire, could not have taken place, if the greater part 
of the ancient inhabitants had not been extirpated, an 
event of fuch importance and influence merits a more 
particular illuftration. This will juflify me for exhibit- 
ing fome part of that melancholy fpedlacle, over vvhicfi 
humanity prompted Procopius to draw a veil. I (hall 
not, however, difgufl my readers by a minute narration j 
but reft fatisfied with collefting fome inftances of the 
devaftations made by two of the many nations which fet- 
tled in the empire. The Vandals were the firft of the 
barbarians who invaded Spain. It was one of the richeft 
and moft populous of the Roman provinces ; the inha- 
bitants had been diftinguiftred for courage, and had de- 
fended their liberty againft the arms of Rome, with 
greater obftinacy, and during a longer courfe of years, 
than any nation in Europe, But fo entirely were they 
enervated by their fubjedtion to the Romans, that the 
Vandals, who entered the kingdom A. D. 409, complet- 
ed the conqueft of it with fuch rapidity, that in the year 
411, thefe barbarians divided it among them by calling 
lots. The defolation occafioned by their invafion is thus 
defcribed by Idatius an eye witnefs : “ Tlfe barbarians 
wafted everything with hoftilecruelty. The peftilence 
was no lefs deftruflive. A dreadful famine raged, to 
fuch a degree, that the living were conftrained to feed 
on the dead bodies of their fellow-citizens ; and all thofe 
terrible plagues defolated at once the unhappy king- 
doms.” Idatii Chron. ap. Biblioth. Patrum, vol. vii. 
p. 1233. edit. Lugd. 1677. The Goths having attacked 
the Vandals in their new fettlements,a fierce warenfued ; 
the country was plundered by both parties; the cities 
which had efcaped from deftruQion in the firft invafion 
of theVandals, were now laid in a(hes, and the inhabitants 
cxpofed to fuffer every thing that the wanton cruelty of 

barbarian^ 
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barbarians could inflict. Idatius defcribes thefe fcenes 
of inhumanity, ibid. p. 1235. b. 1236 c. f. A fimilar 
account of their devaluations is given by Ifidorus Hif- 
palenfis, and other contemporary writers. Ifid. Chron. 
ap. Grot. luff. Goth. 732. From Spain the Vandals 
palTed over into Africa, A. D. 428. Africa was, next 
to Egypt, the mod fertile of the Roman provinces. 
It was one of the granaries of the empire, and is called 
by an ancient writer, the foul of the commonwealth. 
Though the army with which the Vandals invaded it 
did not exceed 30,000 fighting men, they became ab- 
folute mailers of the province in lefs than two years. 
A contemporary author gives a dreadful account of the 
havoc which they made : “ They found a province well 
cultivated, and enjoying plenty, the beauty of the 
whole earth. They carried their deftrudtive arms into 
every corner of it; they difpeopled it by their devafta- 
tions ; exterminating every thing with fire and fword. 
They did not even fpare the vines and fruit trees, that 
thofe, to whom caves and inacceffible mountains had 
afforded a retreat, might find no nourilhment of any 
kind. Their hoftile rage could not be fatiated, and 
there was no place exempted from the effefts of it. 
They tortured their prifoners with the moft exc^uifite 
cruelty, that they might force from them a difeovery of 
their hidden treafures. The more they difeovered the 
more they expefted, and the more implacable they be- 
came. Neither the infirmities of age nor of fex ; nei- 
ther the dignity of nobility, nor the fanftity of the facer- 
dotal office, could mitigate their fury; but the more 
illuftrious their prifoners were, the more barbarouffy they 
infulted them. The public buildings, which refilled the 
violence of the flames, they levelled with the ground. 
They left many cities without an inhabitant. When 
they approached any fortified place, which their undif- 
ciplined army could not reduce, they gathered together 
a multitude of prifoners, and putting them to the 
fword, left their bodies unburied, that the flench of the 
rarcalfes might oblige the garrifon to abandon it.” Vic- 
tor Vitenfis de perfecutione Africana ap. Bibl. Patrum, 

vol. 



212 PROOFS AND ILLUSTRATIONS. 
vol. viii. p. 666. St. Auguftm, an African, who fur- 
vived the conqueft of his country by the Vandals fome 
years, gives a limilar defeription of their cruelties. Opera, 
vcl. x. p.372. edit. 1616. — About an hundred years 
after the fettlement of the Vandals in Africa, Belifarius 
attacked and difpofleired them Procopius, a contem- 
porary hiltorian, deferibes the devaftation which that 
war occafioned. “Africa,” fays he, “ was fo entirely dif- 
peopled, that one might travel feveral days in it without 
meettng one man ; and it is no exaggeration to fay, 
that in the couife of the war five millions of perfons 
perifhed I” Proc. hift. Arcana, cap. 18. ap. Byz. 
Script, vol. i, 315.—I have dwelt longer upon the ca- 
lamities of this province, becaufe they are deferibed not 
only by contemporary authors, hut by eye witnelTes. 
The prefent Hate of Africa confirms their teftimony. 
Many of the molt flouriihing and populous cities with 
which it was filled, were fo entirely ruined, that no 
veftiges remain to point out where they were fituated. 
That fertile territory which futlained the Roman em- 
pire, Bill lies in a great meafure uncultivated ; and that 
province, which Viflor, in his barbarous Latin, called 
Speciof.ras tcrius terraJJerejitis, is now the retreat of pirates 
and banditti. 

While the Vandals laid wafte a great part of the 
empire, the Huns defolated the remainder. Of all the 
barbaious tribes they were the fierceft and moll formid- 
able. Ammianus Marcellinus, a contemporary author, 
and one of the belt of the later hiftorians, gives an 
account of their policy and manners ; which nearly re- 
fembies thofe of the Scythians deferibed by the ancients, 
and of the Tartars known to the moderns. Some parts 
of their charafter, and feveral of their cuftoms are not 
unlike thofe of the favages in North America. Their 
palfion for war was extreme. “ As in pohfhed focie- 
ties (fays Ammianus) eafe and tranquillity are courted, 
they delight in war and dangers He who falls in 
battle is reckoned happy. They who die of old age or 
of difeafe are deemed infamous. They boaft, with the 
utmufl exultation, of the number of enemies whom 

. ' they 
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they have (lain, and, as the moft glorious of all orna- 
ments, they fallen the fcalps of thofe who have fallen 
by their hands to the trappings of their horfes.” Am- 
mian. Marc. lib. xxxi. p. 477. edit. Gronov. Lugd. 
1693.—Their incurfions into the empire began in the 
fourth century ; and the Romans, though no ftrangers, 
by that time, to the effefls of barbarous rage, were 
aftonilhed at the cruelty of their devaftations. Thrace, 
Pannonia, and lilyricum, were the countries which 
they firft laid defolate. As they had at firft no inten- 
tion of fettling in Europe, they made only inroads of ' 
fhort continuance into the empire, but thefe were fre- 
quent, and Procopius computes that in each of thefe, 
at a medium, two hundred thoufand perfons peridted, 
or were carried off-as Haves. Procop. Hi If. A ream ap. 
Byz. Script, vol. i 316. Thrace, the b.lt cultivated 
province in that quarter of the empire , was converted 
into a defert, and, when Prifcus accompanied the am- 
baffadors fent to Attila, there were no inhabitants in 
fome of the cities, but a few miferable people who had 
taken (belter among the ruins of the churches ; and the 
fields were covered with the bones of thofe who had 
fallen by the fword. Prifcus ap. Byz. Script, vol i. 3;;.’ 
Attila became king of the Huns, A D. 434. He is 
one of the greateff and moft enterpriftng conquerors 
mentioned in hiftory. He extended his empire over 
all the vaft countries comprehended under the ge- 
neral names of Scythia and Germany in the ancient 
divifion of the world. While he was carrying on 
his wars againft the barbarous nations, he kept the 
Roman empire under perpetual apprehenfions, and ex- 
torted enormous fubfidies from the timid and effeminate 
monarchs who governed it. In the year 451, he en- 
tered Gaul, at the head of an army compofed of all the 
various nations which he had fubdued. It was more 
numerous than any with which the barbarians had hi- 
therto invaded the empire. The devaffations which he 
committed were horrible ; not only the open country, 
but the moft flourifhing cities, were defolated. The 
extent and cruekj of his devaftations are deferibed by 

Salvianus 
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Salvianus de Gubemat. Dei, edit. Baluz. Par. 1669. 
p. 1 39, &c. and by Idiatus, ubi fupra, p. 1235. Aetius 
put a itop to his progrefs in that country by the famous 
battle of Chalons, in which (if we may believe'the hif- 
torians of that age) three hundred thoufand perfons pe- 
rithed. Mat. ibid. Jornandes de Rebus Geticis ap. . 
Grot. Hift. Gothor. p. 671. Amft. 1665. But the 
next year he refolved to attack the centre of the em- 
pire, and, marching into Italy, wafted it with rage, 
inflamed by the fenfe of his late difgrace. What Italy 
fuffered by the Huns exceeded all the calamities which 
the preceding incurfions of the barbarians had brought 
upon it. Conringius has collefled feveral paflages 
from the ancient hiftorians, which prove that the devaf- 
tations committed by the Vandals and Huns in the coun- 
tries fituated on the banks of the Rhine, were no lefs 
cruel and fatal to the human race. Exercitatio de urbi- 
bus Germanise, Opera, vol. i. 488. It is endlefs, it is 
Blocking, to follow thefe deftroyers of mankind through 
fo many fcenes of horror, and to contemplate the havoc 
which they made of the human fpecies. 

But the ftate in which Italy appears to have been, 
during fe. eral ages after the barbarous nations fettled in 
it, is the moft decifive proof of the cruelty as well as ex- 
tent of their devaftations. Whenever any country is 
thinly inhabited, trees and Ihrubs fpring up in the un- 
cultivated fields, and, fpreading by degrees, form large 
forefts j by the overflowing of rivers, and the ftagnating 
of waters, other parts of it are converted into lakes and 
marrties. Ancient Italy, which the Romans rendered 
the feat of elegance and luxury, was cultivated to the 
higheft pitch. But fo effeflually did the devaftations of 
the baibarians deftroy all the effedts of Roman induftry 
and cultivation, that in the eighth century a confiderable 
part of Italy appears to have been covered with forefts 
and marfties of great extent. Muratori enters into a 
minute detail concerning the fituation and limits of feve- 
ral of thefe; and proves, by the moft authentic evidence, 
that great trails of territory, in all the different provinces 
of Italy, were either over-run with wood, or laid under 

water. 
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water. Nor did thefe occupy parts of the country natu- 
rally barren or of little value, but were fpread over dif- 
tridls which ancient writers reprefent as extremely fer- 
tile, and which at prefent are highly cultivated. Mu- 
ratori Antiquitates Italicae medii aevi, difiert. xxi. v. ii. 
p. 149. 153, &c. A ftrong proof of this occurs in a 
defcription of the city of Modena, by an author of the 
tenth century. Murat. Script. Rerum Italic, vol. ii. pars 
ii. p. 691. The ftate of defolation in other countries of 
Europe feems to have been the fame. In many of the 
mod early charters now extant, the lands granted to 
monafteries, or to private perfons, are diftinguilhed into 
fuch as are cultivated or inhabited, and fuch as were 
eremi, defolate. In many inftances, lands are granted 
to perfons becaufe they had taken them from the defert, 
ab eremo, and had cultivated and planted them with in- 
habitants. This appears from a charter of Charlemagne, 
publilhed by Eckhart de Rebus Francis Orientalis, vol. 
ii. p. 864. and from many charters of his fucceflbrs 
quoted by Du Cange, voc. errmas.—Wherever a right of 
property in land can be thus acquired, it is evident that 
the country muft be extremely defolate, and thinly peo- 
pled. The firft fettlers in America obtained pofiefTion 
of land by fuch a title. Whoever was able to clear and 
to cultivate a field, was recognized as the proprietor. 
His induftry merited fuch a recompence. The grants 
in the charters which I have mentioned flow from a 
fimilar principle, and there mufl have been feme refem- 
blance in the ftate of the countries. 

Muratori adds, that during the eighth and ninth cen- 
turies, Italy was greatly infefted by wolves and other 
wild beads; another mark of its being deftitute of inha- 
bitants. Murat. Antiq, vol. ii. p. 163. Thus Italy, 
the pride of the ancient world for its fertility and culti- 
vation, was reduced to the ftate of a country newly 
peopled and lately rendered habitable. 

I am fenfible, not only that fome of thefe deferiptions 
of the devaftations, which I have quoted, may be exag- 
gerated, but that the barbarous tribes, in making their 
fettlements, did not proceed invariably in the fame man- 

ner. 
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ner. Some of them feemed to be bent on exterminating 
the ancient inhabitants ; others were more difpofed to 
incorporate with them. It is not my province either to 
inquire into the caufes which occafioned this variety in 
the conduit of the conquerors, or to dtfcribe the ftate 
of thofe countries where the ancient inhabitants were 
treated mofl mildly- The fails which I have produced 
are fufficient to jultify the account which I have given 
in the text, and to prove, that the dertruition of the 
human fpecies, cccafioned by the hoftile invafions of the 
northern nations, and their fubfequcnt fettlements, was 
much greater than many authors feem to imagine. 

NOTE VI. Sect. I. p. 13. [F], 

I have obferved. Note II., that our only certain in- 
formation concerning the ancient (late of the barbarous 
nations muft be derived from the Greek and Roman 
writers. Happily an account of the inflitutions and 
cuftoms of one people, to which thofe of all the reft 
Item to have been in a great meafure fimilar, has been 
tranfmitted to us by two authors, the moft capable, 
perhaps, that ever wrote, of obferving them with pro- 
found difeernment, and of deferibing them with proprie- 
ty and force. The reader mult perceive that C*far and 
Tacitus are the authors whom I have in view. The 
former gives a fhort account of the ancient Germans in 
a few chapters of the fixth book of bis Commentaries : 
the latter wrote a treatife exprefsly on that fubjeft, 
Thefe are the moft precious and inftruftive monuments 
of antiquity to the prefent inhabitants of Europe. From 
them we learn, 

1. That the ftate of fociety among the ancient Ger- 
mans was of the rudeft and moft ftmple form. They 
Tubfifted entirely by hunting or by pafturage. Ctef. 
Jib. vi. c 2r. They negle&ed agriculture, and lived 
chiefly on milk, cheefe, and fteftr. Ibid. c. 22. Taci- 
tus agrees with him in moft of thefe points ; De morib. 
Getm. c. 14, 15. 23. The Goths were equally negli- 



I 

PROOFS AND ILLUSTRATIONS. 217 
gent of agriculture. Prife. Rhet. ap. Byz. Script, v. i. 
p. 31. B. Society was in the fame Bate among the Huns, 
who difdained to cultivate the earth, or to touch a 
plough. Amm. Marcel, lib. xxxi. p. 475. The fame 
manners took place among the Alans ; ibid. p. 477- 
While fociety remains in this Ample ftate, men by uniting 
together fcarcely relinquifh any portion of their natural 
independence. Accordingly we are informed, 2. That 
the authority of civil government was extremely limited 
among the Germans. During times of peace they had 
no common or fixed magiflrate, but the chief men of 
every dirtrift difpenfed juftice, and accommodated dif- 
ferences. Caef. ibid. c. a 7. Their kings had not abfo- 
lute or unbounded power ; their authority confided ra- 
ther in the privilege of advifing, than in the power of 
commanding Matters of fmall confequencewere.de- 
termined by the chief men ; affairs of importance by the 
whole community. Tacit, c. 7. 11. The Huns, in 
like manner, deliberated in common concerning every 
bufinefs of moment to the fociety; and were not fubjeft 
to the rigour of regal authority. Amm. Marcel, lib. 
xxxi. p 474. 3. Every individual among the anc ent 
Germans was left at liberty to choofe whether he would 
take part in any military enterprife which was propofed ; 
there feems to have been no obligation to engage in it 
impofed on him by public authority. “ When any of 
the chief men propofes an expedition, fuch as approve 
of the caufe and of the leader rife up, and declare their 
intention of following him; after coming under this en- 
gagement, thofe who do not fulfil it, are ftonfidered as 
deferters and traitors, and are looked upon as infamous.’’ 
Cief. ibid. c. 23. Tacitus plainly points at the fame 
cullom, though in terms more obfeure Tacit, c. 11. 
4- As every individual was fo independent, and mailer 
in fo great a degree of his own adlions, it became, of 
confequence, the great objeft of every perfon among the 
Germans, who aimed at being a leader, to gain adhe- 
rents, and attach them to his perfon and imereft. 
Thefe adherents Cat far cabs Ambafti and Clientes, i. e. re- 
tainers or clients; Tacitus, Ccmites, or companions. 

vol, 1. u The 
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The chief diftinflion and power of the leaders confirted 
in being attended by a numerous band of chofen youth. 
This was their pride as well as ornament during peace 
and their defence in war. The leaders gained or pre- 
fet ved the favour of thefe retainers by prefents of aimour 
and of horfes ; or by the profufe though inelegant hof- 
pitality with which they entertained them. Tacit, c. 14, 
15. 5. Another confequence of the perfonal liberty and 
independence which the Germans retained, even after 
they united in focicty, was their circumfcribing the cri- 
minal jurifdidHon of the magiftrate within very narrow 
limits, and their not only claiming but exercifing almoft 
all the rights of private refentment and revenge. Their 
magiftrates had not the power either of imprifoning or 
©f inflidling any corporal punilhment on a free man. Ta- 
cit. c. 7. Every perfon was obliged to avenge the 
wrongs which his parents or friends had fuftained. 
Their gnemies were hereditary, but not irreconcilable. 
Even murder was compenfated by paying a certain num- 
ber of cattle. Tac. c. 21. A part of the fine went to 
the king, or Hate, a part to the perfon who had been 
injured, or to his kindred. Ibid. c. 12. 

Thofe particulars concerning the inftitutions and 
manners of the Germans, though well known to every 
perfon converfant in ancient literature, I have thought 
proper to arrange in this order, and to lay before fuch 
of my readers as may be lefs acquainted with thefe fails, 
both becaufe they confirm the account which I have 
given of the ftate of the barbarous nations, and becaufe 
they tend to illufirate all the obfervations I (hall have 
occafion to make concerning the various changes in their 
government and cuftoms. The laws and cuftoms in- 
troduced by the barbarous nations into their new fettle- 
ments, are the beft commentary on the writings of Caefar 
and Tacitus; and their obfervations are the beft key to 
a perfeif knowledge of thefe laws and cufloms. 

One circumfiance, with refpeft to the teftimonies of 
C'aefar and Tacitus, concerning the Germans, merits 
attention. Caefar wrote his brief account of their man- 
ners more than an hundred years before Tacitus com- 
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pofed his treatife De Moribus Germanorum, An hun- 
dred years make a confiderable period in the progrefs of 
national manners, efpecially if, during that time, thofe 
people who are rude and unpoiifhed have had much 
communication with more civilized ftates. This was 
the cafe with the Germans. Their intercourfe with the 
Romans began when Caefar eroded the Rhine, and in- 
creafed greatly during the interval between that event 
and the time when Tacitus flourilhed. We may ac- 
cordingly obferve, that the manners of the Germans, in 
his time, which Caefar deferibes, were lefs improved 
than thofe of the fame people as delineated by Tacitus, 
Befides this, it is remarkable that there was a confidera- 
ble difference in the fiate of fociety among the different 
tribes of Germans. The Suiones were fo much im- 
proved, that they began to be corrupted. Tac. cap. 44.. 
The Fenni were fo barbarous, that it is wonderful how 
they were able to fubfift. Ibid. cap. 46. Whoever un- 
dertakes to deferibe the manners of the Germans, or to 
found any political theory upon the ftate of fociety 
among them, ought carefully to attend to both thefe 
circumftances. 

Before I quit this fubjaft, it may not be improper to 
obferve, that, though fucceffive alterations in their infti- 
tutions, together with the gradual progrefs of refine- 
ment, have made an entire change in the manners of 
the various people who conquered the Roman empire, 
there is flill one race of men nearly in the fame political 
fituation with theirs, when they firft fettled in their new 
conquefts ; I mean the various tribes and nations of 
Savages in North America. It cannot then be confider- 
ed either as a digreffion, or as an improper indulgence 
of curiofity, to enquire whether this fimilarity in their 
political ftate has occafioned any refemblance between 
their charadler and manners. If the likenefs turns out 
to be ftriking, it is a ftronger proof that a juft account 
has been given of the ancient inhabitants of Europe, 
than the teftimony even oi Caefar or of Tacitus. 

X. The Americans fubfift chiefly by hunting and fifh- 
ing. Some tribes negleft agriculture entirely. Among 

U % thofe 
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thofe who cultivate Come fmall fpot near their huts, 
that, together with all works of labour, is performed 
by the women. P. Charlevoix Journal Hiftorique d’un 
Voyage de I’Amerique, 4.10. Par. 1744. P- 33+- In 
fuch a ftate of fociety, the common wants of men be- 
ing few, and their mutual dependence upon each other 
fniall, their union is extremely imperfedt and feeble, 
and they continue to enjoy their natural liberty almoft 
unimpaired. It is the firil idea of an American, that 
every man is born free and independent, and that no 
power on earth hath any right to diminilh or circumfcribe 
his natural Hberty. There is hardly any appearance of 
fuboidmation either in civil or domcllic government. 
Every one does what he pleafes. A father and mother 
Jive with their children, like perfons whom chance has 
brought together, and whom no common bond unites. 
Their manner of educating their children is fuitable to 
this principle They never challife or punifh them, 
even during their infancy. As they advance in years, 
they continue to be entirely mailers of their own ac- 
tions, and feem not to be confcious of being refponfrble 
lor any part of their conduit. Id. p. 271, 277.—— 
a. The power of their civil magirtrates is extremely li- 
mited. Among molt of their tribes, the Sachem or 
chief is elective. A council of old men is chofen to af- 
frit him, without whole advice he determines no affair 
of importance. The Sachems neither poffefs nor claim 
any great degree of authority. They propofe and in- 
treat, rayher than command. The obedience of their 
people is altogether voluntary. Id. p. 266. 168.  
3. The favages of America engage in their military en- 
terprifes, not from contlraint, but choice. When war 
is refolved, a chief arifes, and offers himfelf to be the 
liader. Such as are willing (for they compel no perfon) 
iland up one after another, and ling their war-fong. 
But if, after this, any of thefe fllould refute to follow 
the leader to whom they have engaged, his life would 
be in danger, and he would be confidercd as the moil 
infamous of men. Id. p. 217, 218. 4. Such as en- 
gage to follow any leader, expedt to be tteated by him 

with 
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with great attention and refpeft; and he is obliged to 
make them prefents of confiderable value Id p. 218. 
——5. Among the Americans, the magiftrate has 
fcarcely any criminal jurifdiflion. Id. p 172. Upon 
receiving any injury, the perfon or family offended 
may inflidl what puniihment they pleafe on the perfon 
who was the author of it. Id. p. 274. Their refent- 
ment and defire of vengeance are exceffive and impla- 
cable. Time can neither extinguifh nor abate it. It 
is the chief inheritance parents leave to their children ; 
it is tranfmitted from generation to generation, until an 
occafion be found of fatisfying it. Id. p 309. Some- 
times, however, the offended party is appeafed. A 
compenfation is paid for a murder that has been com- 
mitted. The relations of the deceafed receive it ; and 
it confifts moft commonly of a captive taken in war, 
who, being fubftituted in place of the perfon who was 
murdered, affumes his name, and is adopted into his 
family. Id. p. *74. The refemblance holds in many 
other particulars. It is fufficient for my purpofe to 
have pointed out the fimilarity of thofe great features 
which diftinguifh and charafterize both people. Bo- 
ehart, and other philologifts of the laft century, who, 
with more erudition than fcience, endeavoured to trace 
the migrations of various nations, and who were apt, 
upon the flighted appearance of refemblance, to find an 
affinity between nations far removed from each other, 
and to conclude that they were defcended from the fame 
anceftors, would hardly have failed, on viewing fuch 
an amazing fimilarity, to pronounce with confidence, 
“ That the Germans and Americans muff be the fame 
people.” But a philofopber will fatisfy himfelf with ob- 
ferving, “ That the charaflers of nations depend on the 
Bate of fociety in which they live, and on the political 
inftitutions eftablifhed among them ; and that the hu- 
man mind, whenever it is placed in the fame fituation, 
will, in ages the moft diftant, and in countries the moft 
remote, affume the fame form, and be diftinguifhed by 
the fame manners.” 

v j I have 
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I have puttied the comparifon between the German5 

and Americans no farther than was necettary for the il' 
luftration of my fubjeitt. I do not pretend that the 

ffate of fociety in the two countries was perfeflly ttmilar 
in every refpeft. Many of the German tribes were 
more civilized than the Americans. Some of them 
were not unacquainted with agriculture ; almoft all of 
them bad flocks of tame cattle, and depended upon them 
for the chief part of their fubfirtence. Mott of the Ame- 
rican tribes fubhft by hunting, and are in a ruder and 
more Ample (fate than the ancient Germans. The re- 
femblance, however, between their condition, is greater, 
perhaps, than any that hiftory affords an opportunity 
of obferving between any two races of uncivilized peo- 
ple, and this has produced a furprifing Amilarity of 
manners. 

NOTE VII. Sect. I. p. 13. [G]. 

The booty gained by an army belonged to the army. 
The king himfelf had no part of it but what he acquired 
by lot. A remarkable inftance of this occurs in the hif- 
tory of the Franks. The army of Clovis, the founder 
of the French monarchy, having plundered a church, 
carr ed oft', among other facred utenfils, a vafe of ex- 
traordinary Aze and beauty. The bittiop fent deputies 
to Clovis, befeeching him to reffore the vafe, that it 
might be again employed in the'facred fervices to which 
it had been confecrated. Clovis deAred the deputies to 
follow him to Soiflbns, as the booty was to be di- 
vided in that place, and promifed, that if the lot fhould 
give him the difpofal of the vafe, he would grant what 
the biftiop deftrtd. When he came to Soiflbns, and all 
the booty was placed in one great heap in th: middle of 
the army, Clovis entreated, that before making the di- 
viflon, they would give him that vafe over and above 
his ffiare. All appeared willing to gratify the king, 
and to comply with his rtquett, when a flerce and 
haughty foldier lifted up his battle-axe, and ffiiking the 

vafe 
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vafe with the utmoft violence, cried out with a loud 
voice, “ You (hall receive nothing here but that to 
which the lot gives you a right.” Gregor. Turon. 
Hiftor. Francorum, lib. ii. c. 27. p. 70. Par. 1610. 

NOTE VIII. Sect. I. p. 16. [H]. 

The hiftoryof the eftablifhment and progrefs of the 
feudal fyftem is an interefting objeft to all the nations 
of Europe. In feme countries, their jurifprudence and 
laws are dill in a great meafure feudal. In others, 
many forms and prattices ellablifhed by cuftom, or 
founded on ftatutes, took their rife from the feudal law, 
and cannot be underllood without attending to the ideas 
peculiar to it. Several authors of the higheft reputa- 
tion fer genius and erudition, have endeavoured to il- 
ludrate this fubjeft, but dill many parts of it are ob- 
feure. I fnall endeavour to trace, with precidon, the 
progrefs and variation of ideas concerning property in 
land among the barbarous nations ; and (hall attempt 
to point out the caufes which introduced thefe changes, 
as well as the effe<fts which followed upon them. Pro- 
perty in land feems to have gone through four fuccedive 
changes among the people who fettled in the various 
provinces of the Roman empire. 

I. While the barbarous nations remained in their ori- 
ginal countries, their property in land was only tempo- 
rary, and they had no certain limits to their podedions. 
After feeding their flocks in one didridl, they removed 
with them, and with their wives and families, to an- 
other; and abandoned that likewife in a flrort time. 
They were not, in confequence of this imperfedl fpecies 
of property, brought under any podtive or formal obli- 
gation to ferve the community ; all their fervices were 
purely voluntary. Every individual was at liberty to 
choofe how far he would contribute towards carrying 
on any military enterprife. If he followed a leader in 
any expedition, it was from attachment, not from a 
fenfe of obligation. The chared proof of this has been 
produced in Note VI, While property continued in 

this 
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this ftate, we can difcover nothing that bears any re« 
femblance to a feudal tenure, or to the fubordination 
and military fervice which the feudal fyftem introduced. 

II. Upon fettling in the countries which they had 
fubdued, the viftcrious troops divided the conquered 
lands. Whatever portion of them fell to a foldier, he 
feized as the recompence due to his valour, as a fettle- 
ment acquired by his own fword. He took pofleffion of 
it as a freeman in full property. He enjoyed it during 
his own life, and could difpofe of it at pleafure, or 
tranfmit it as an inheritance to his children. Thus pro- 
perty in land became fixed. It was at the fame time 
allodial, i. e. the pofleflbr had the entire right of proper- 
ty and dominion ; he held of no fovereign or fuperior 
lord, to whom he was bound to do homage and perform 
fervice. But as thefe new proprietors were in fome 
danger (as has been obferved in the text) of being dif- 
turbed by the remainder of the ancient inhabitants, and 
in flill greater danger of being attacked by fucceflive co- 
lonies of barbarians as fierce and rapacious as them- 
felves, they faw the necefiity of coming under obliga- 
tions to defend the community, more explicit than thofe 
to which they had been fubjedt in their original habita- 
tions. On this account, immediately upon their fixing 
in their new fettlements, every freeman became bound 
to take arms in defence of the community, and, if he 
refufed or neglefted fo to do, was liable to a confider- 
able penalty. I do not mean that any contrail of this 
kind was formally concluded, or mutually ratified by 
any legal folemnity. It was eftabliihed by tacit confent, 
like the other compadls which hold fociety together. 
Their mutual fecurity and prefervation made it the in- 
tereft of all to recognize its authority, and to enforce 
the obfervation of it. We can trace back this new obli- 
gation on the proprietors of land to a very early period 
in the hiftory of the Franks. Chilperic, who began his 
reign A. D. 56a, exadled a fine, bannos jujfit exigi, from 
certain perfons who had refufed to accompany him in 
an expedition. Gregor. Turon. lib. v. c. 26. p.211. 
Childebert, who began his reign A. D( J76, proceeded 

in 
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in the fame manner againft others who had been guilty 
of a like crime. Id. lib vii. c. 42. p. 34a. Such a 
fine could not have been exatted while property conti- 
nued in its firft date, and military fervice was entirely 
voluntary. Charlemagne ordained, that every freeman 
who polfefied five manfi, i. e. fixty acres of land, inpro- 
ferry, fhould march in perfon againft the enemy. Ca- 
pitul. A. D 807. Louis le Debonnaire, A. D. 815, 
granted lands to certain Spaniards who fled from the 
Saracens, and allowed them to fettle in his territories, 
on condition that they ftiould ferve in the army like other 

freemen. Capitul. vol. i. p. 500. By land pofleffed in 
property, which is mentioned in the law of Charlemagne, 
we are to underftand, according to the ftyle of that age, 
allodial land ; alodes and proprietas, alodum and proprium 
being words perfeftly fynonimous. Du Cange voce 

IAlodis, The cleareft proof of the diftindlion between 
allodial and beneficiary pofleflion, is contained in two 
charters pubhfhed by Muratori, by which it appears, 
that a perfon might poflefs one part of his eftate as al- 
lodial, which he could difpofe of at pleafure, the other 
as a beneficium, of which he had only the ufufruft, the 
property returning to the fuperior lord on his demife. 
Antiq. Ital. medii aevi, vol. i. p. 559. 165. The fame 
diftindHon is pointed out in a Capitulate of Charlemagne, 
A D. 81a, edit. Baluz. vol. i. p. 491. Count Eve- 
rard, who married a daughter of Louis le Debonnaire, 
in the curious teftament, by which he difpofes of his 
vaft eftate among his children, diftinguiflies between 
what he poffefled proprietate, and what he held benefiao; 
and it appears that the greater part was allodial, A. D. 
837. Aub. Mirsei Opera Diplomatica, Lovan. 1713. 

ij vol. p. 19. 
In the fame manner Liler homo is commonly oppofed 

0 to VaJJ'us or Vcijfalius; the former denotes an allodial pro- 
prietor, the latter one who held of a fuperior. Thefe 

freemen were under an obligation to ferve the ftate ; and 
this duty was confidered as fo facred, that free men were 
prohibited from entering into holy orders unlefs they 
had obtained the ccnfent of the fovereign. The reafon 

given 
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given for this in the ftatute is remarkable, “ For we are 
informed that fome do fo, not fo much out of devotion, 
as in order to avoid that military fervice which they are 
bound to perform. Capitul. lib. i. § 114. If, upon 
being fummoned into the field, any free man refufed to 
obey, a full Herebarmum, i. e. a fine of fixty crowns, was 
to be exacted from him according to the law of the 
Franks.” Capit. Car. Magn. ap. Leg. Longob. lib. i. 
tit. 14. § 13. p. 539. This exprelfion, according to 
the law of the Franks, feems to imply, that both the 
obligation to ferve, and the penalty on thofe who difre- 
garded it, were coeval with the laws made by the Franks 
at their firft fettlement in Gaul. This fine was levied 
with fuch rigour, “ That if any perfon convifted of this 
crime was infolvent, he was reduced to fervitude, and 
continued in that Hate until fuch time as his labour 
fhould amount to the value of the berebamum." Ibid. 
The emperor Lotharius rendered the penalty Hill more 
fevere ; and if any perfon pofTeffing fuch an extent of 
property as made it incumbent on him to take the field 
in perfon, refufed to obey the fummons, all his goods 
were declared to be forfeited, and he himfelf might be 
punifhed with baniihment. Murat. Script. Ital. vol. i. 
pars ii. p. 153. 

III. Property in land having thus become fixed, and 
lubjedt to military fervice, another change was intro- 
duced, though flowly, and flep by Hep. We learn 
from Tacitus, that the chief men among the Germans 
endeavoured to attach to their perfons and interefts cer- 
tain adherents whom he calls Comites. Thefe fought un- 
der their ftandard, and followed them in all their enter- 
prizes. The fame cuftom continued among them in 
their new fettlements, and thofe a tached or devoted 
followers were called f deles, antrujhones, homines in trufte 
Dotninica, leudes. Tacitus informs us, that the rank of 
a Comes was deemed honourable ; De Morib. Germ, 
c. 13. The compolition, which is the llandard by 
which we muft judge ot the rank and condition of per- 
fons in the middle ages, paid for the murder of one in 
trujie Dominica, was triple to that paid for the murder of 

a free- 
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3 freeman. Leg. Saltcor. Tit. 44. ^ 1 & a. While the 
Germans remained in their own country, they courted 
the favour of thefe Comites by prefents of arms and 
horfes, and by hofpitality. See Note VI. As Jong as 
they had no fixed property in land, thefe were the only 
gifts that they could beftow, and the only reward which 
their followers deiired. But upon their fettling in the 
countries which they conquered, and when the value of 
property came to be underftood among them, inflead of 
thofe flight prefents, the kings and chieftains befiowed 
a more fubftantial recompence in land on their adherents. 
Thefe grants were called bcneficia, becaufe they were 
gratuitous donations; and honores, becaufe they were 
regarded as marks of diftinflion. What were the fer- 

I vices originally exafted in return for thefe beneficia can- 
II not be determined with abfolute precifion ; becaufe there- 
iare no records fo ancient. When allodial pofleflions 

were firft rendered feudal, they were not, at once, fub- 
jefted to all the feudal fervices. The tranfltion here, 
as in all other changes of importance, was gradual. As 
the great objeft of a feudal vaflal was to obtain protec- 
tion, when allodial proprietors firft confented to become 

l'| vaflals of any powerful leader, they continued to retain 
as much of their ancient independence as was confiftent 

f| with that new relation. The homage which they did 
( to the fuperior of whom they chofe to hold, was called 

bomagium planum, and bound them to nothing more than 
fidelity, but without any obligation either of military 
fervice, or attendance in the courts of their fuperior. 
Of this bomagium planum fome traces, though obfcure, 
may ftill be difcovered. Bruflel, tom. i. p. 97. Among 
the ancient writs publifhed by D. D. De Vic and Vai- 
fette hift. de Langued. are a great many which they call 

ii bomagia. They feem to be an intermediate ftep between 
the bomagium planum mentioned by Bruflel, and the en- 
gagement to perform, complete feudal fervice. The ono 
party promifes proteftion, and grants certain caflles or 
lands; the other engages to defend the perfon of the 
granter, and to aflift him likewife in defending his pro- 
perty as often as he (hall be fummoned to do fo. But 

thefe 
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thefe engagements are accompanied with none of the 
feudal formalities, and no mention is made of any of the 
other feudal fervices. They appear rather to be a mu- 
tual contraft between equals, than the engagement of a 
valfal to perform fervices to a fuperior lord. Preuves 
de I’hift. de Lang, tom ii. 173. & paflim. As foon as 
men we e accultomed to thefe, the other feudal fervices 
were gradually introduced. M. de Montefquieu confi- 
ders thefe beneficia as fiefs, which originally fubjedled 
thofe who held them to military fervice. L’Efprit des 
Loix, 1. xxx. c. 3. & (6. M. 1’Abbe de Mably con- 
tends that fuch as held thefe were at firft fubjedted to no 
other fervice than what was incumbent on every free man. 
Obfervations furl’hiftoire de France, i. 3 56. Bur, up- 
on comparing their proofs and reafonings and conjec- 
tures, it feems to be evident, that as every free man, in 
confequence of his allodial property, was bound to 
ferve the community under a fevere penalty, no good 
reafon can be afiigned for conferring thefe benejicia, if 
they did not fubjedf fuch as received them to fome new 
obligation. Why (hould a king have ftripped himfelf 
of his domain, if he had not expedfed that, by parcel- 
ling it out, he might acquire a right to fervices, to 
which he had formerly no title ? We may then warrant- 
ably conclude, “ That as allodial property fubjedled 
thofe who poffefied it to ferve the community, fo beneji- 
cia fubjedted fuch as held them to perfonal fervice and 
fidelity to him from whom they received thefe lands. 
Thefe benejicia were granted originally only during plea- 
fure. No circumftance relating to the cuitoms of the 
middle ages is better afcertained than this 5 and innume- 
rable proofs of it m:ght be added to thofe produced in 
L’Efptit des Loix, 1. xxx. c. 16. and by Du Cange, voc. 
Benejicium & feudum. 

IV. But the pofleffion of benefices did not continue 
long in this flate. A p-ecarious tenure during pleafure 
was not fufficient to fatisfy fuch as held lands, and by 
various means they gradually obtained a confirmation of 
their benefices during life. Feudor. lib. tit. i. Du 
Cange produces fevcral quotations from ancient charters 
and chronicles in proof of this ; Glof. voc. Benejicium. 

7 After 
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After this it was eafy to obtain or extort charters ren- 
dering beneficia hereditary, fitft in the direfl line, then in. 
the collateral, and at laft in the female line. Leg. 
Longob. lib. iii. tit. S. Du Cange, voc. Benejicium. 

It is no eafy matter to fix the precife time when each 
of thefe changes took plafe. M. 1’Ab. Mably conjec- 
tures, with fome ptobability, that Charles Martel firft 
introduced the prafiice of granting beneficia for life : 
Obfervat. tom. i. p. 103 160. 5 and that Louis le De- 
bonnaire was among the firfl who rendered them here- 
ditary, is evident from the authorities to which he refers ; 
Id. 429. Mabillon however has pubhfhed a placitum 
of Louis le Debonnaire, A. D. 8to, by which it ap- 
pears, that he (till continued to grant fome brnejicta only 
during life. De Re Diplomatics, lib vi. p 353. In 
the year 889, Odo king of France granted lands to Ri- 
cabodo, fideli fuo. jure bentficiario & fruffuano, during 
his own life ; and if he fhould die, and a fon were born 
to him, that right was to continue during the life of 
his fon. Mabillon ut fupra, p. 55^. This was an 
intermediate Hep between fiefs merely during life, and 
fiefs hereditary to perpetuity. While benejicia continued 
under their firft form, and were held only during plea- 
fure, he who granted them not only exerci/ed the do- 
minium or prerogative of fuperior lord, but he retained 
the property, giving his valfal only the ufufrucii—But 
under the latter form, when they became hereditary, 
although feudal lawyers continued to define a benejicium 
agreeably to its original nature, the property was in 
effefl taken out of the hands of the fuperior Lids, and 
lodged in thofe of the vaffal. As foon as the reciprocal 
advantages of the feudal mode of tenure came to be un* 
det flood by fuperiors as well as vaffals, that fpecies of 
holding became fo agreeabl to both, that not only lands, 
but cafual rents, fuch as the profits of a toll, the fare 
paid at ferries, &c. the falaries or perquifites of offices, and 
even penfions themfelves, were granted and held as fiefs ; 
and military fervice was promifedand exadled on account 
of thefe. Morice Mem. pour fervir de preuves a I’hift. 
de Bretagne, tom. ii. 78. 690. Brulfel, tom. i. p. 41. 
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How abfurd foever it may feem to grant or to hold fuch. 
precarious and cafual property as a fief, there are in- 
ftances of feudal tenures ftill more fingular. The pro- 
fits arifing from the malfes faid at an altar were properly 
an ecclefiartical revenue, belonging to the clergy of the 
church or monaftery which performed that duty ; but 
thefe were fometimes feized by the powerful barons. In 
order to afcertain their right to them, they held them 
as fiefs of the church, and parcelled them out in the 
fame manner as other property to their fub-vafials. 
Bouquet, receuil des htft. vol. x. 258. 480. The fame 
fpirit of encroachment which rendered fiefs hereditary, 
led the nobles to extort from their fovereigns hereditary 
grants of offices. Many of the great offices of the crown 
became hereditary in mort of the kingdoms in Europe ; 
and fo confcious were monarchs of this fpirit of ufurpa- 
tion among the nobility, and fo felicitous to guard 
againft it, that, on feme occafions, they obliged the per- 
fons whom they promoted to any office of dignity, to 
grant an obligation, that neither they nor their heirs 
fhould claim it as belonging to them by hereditary 
right. A remarkable inftance of this is produced, Mem. 
de 1’Acad. des Infcript. tom. xxx. p. 1195. Another 
occurs in the Thefaur. anecdot. publifhed by Martene 
U Durand, vol. i. p. 875.—This revolution in property 
occafioned a change correfponding to it in political go- 
vernment ; the great vaflals of the crown, as they ac- 
quired fuch extenfive poffeffions, ufurped a proportional 
degree of power, deprefied the jurifdiftion of the 
crown, and trampled on the privileges of the people. 
It is on account of this connexion, that it becomes 
an objeft of importance in hiftory to trace the progrefs 
of feudal property ; for, upon difeovering in what (fate 
property was at any particular period, we may determine 
with precifion what was the degree of power poflelfed 
by the king or by the nobility at that junflure. 

One circumftance more, with refpeift to the changes 
which property underwent, deferves attention. I have 
fliewn, that when the various tribes of barbarians di- 
vided their con quells in the fifth and fixth centuries, 

the 
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the property which they acquired was allodial ; but in 
feveral parts of Europe, property had become almoft 
entirely feudal by the beginning of the tenth century. 
The former fpecies of property feems to be fo much 
better and more defirable than the latter, that fuch a 
change appears furprifing, efpecially when we are in- 
formed that allodial property was frequently converted 
into feudal, by a voluntary deed of the pofleflbr. The 
motives which determined them to a choice fo repug- 
nant to the ideas of modern times concerning property, 

I have been inveftigated and explained by M. de Montef- 
quieu, with his ufual difcernment and accuracy, lib. xxxi. 
c. 8. The moft confiderable is that of which we have 
an hint in Lambertus Ardenfis. an ancient writer quoted 
by Ducange, voce A.odis. In thofe times of anarchy and 
eiforder which became general in Europe after the death 
of Charlemagne, when there was fcarcely any union 
among the different members of the community, and 
individuals were expofed, fmgle and undefended by go- 
vernment, to rapine and oppreffion, it became neceflary 
for every man to have a powerful proteftor, under whofe 
banner he might range himfelf, and obtain fecurity 
againft enemies whom fingly he could not oppofe. For 
this reafon he relinquifhed his allodial independence, and 
fubje&ed himfelf to the feudal fervices, that he might 
find fafety under the patronage of feme refpeQable fu- 
perior. In fome parts of Europe, this change from al- 
lodial to feudal property became fo general, that he who 
pofTeffed land had no longer any liberty of choice left. 
He was obliged to recognize fome liege lord, and to hold 
of him. Thus Beaumanoir informs us, that in the 
counties of Clermont and Eeauvois, if the lord or count 
difeovered any lands within his jurifdidtion, for which 
no fervice was performed, and which paid to him no 
taxes or cuftoms, he might inftantly feize it as his own ; 
for, fays he, according to our cuftom, no man can hold 
allodial property. Court, ch. 24. p. 123. Upon the 
fame principle is founded a maxim, which has at length 
become general in the law of France, Nullc terre fans Si-’g- 
iu*r. In other provinces of France, allodial property 

x a feems 
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feems to have remained longer unalienated, and to have 
been more highly valued. A great number of charters, 
containing grants, or fales, or exchanges of allodial 
lands in the province of Languedoc, are publifhed Hill, 
gener. de Langued. par D. D. De Vic & Vaifette, tom. ii. 
During the ninth, tenth, and great part of the eleventh 
century, the property in that province feems to have 
been entirely allodial; and fcarcely any mention of feudal 
tenures occurs in the deeds of that country. The ftate 
of property, during thefe centuries, feems to have been 
perfedlly fimilar in Catalonia and the country of Roufil- 
lon, as appears from the original charters publilhed in 
the Appendix to Petr, de la Marca’s treatife de marca 
five limite Hifpanico. Allodial property feems to have 
continued in the Low Countries to a period ftill later. 
During the eleventh, twelfth, and thirteenth centuries, 
this fpecies of property appears to have been of con- 
fiderable extent. Mirsei opera diplom. vol. i. S4. 74> 
75. 83. 817. 296. 842. 847. 578. Some veftiges of 
allodial property appear there as late as the fourteenth 
century. Ibid. 218. Several fafts which prove that allo- 
dial property fubfifted in different parts of Europe long 
after the introduflion of feudal tenures, and which tend 
to illuftrate the diftindlion between thefe two different 
fpecies of pofTeffion, are produced by M. Houard, An- 
ciennes Loix des Francois, confervees dans les Coutumes 
Angloifes, vol. i. p. 192, Sec. The notions of men 
■with refpeff to property vary according to the diverfity 
of their underflandings, and the caprice of their paf- 
fions. At the fame time that fome perfons were fond 
of relinquilhing allodial property, in order to hold it 
by feudal tenure, others feem to have been folicitous to 
convert their fiefs into allodial property. An inftance 
of this occurs in a charter of Louis le Debonnaire, pub- 
liihed byEckhard, Commmtarii de rebus Francite Orien- 
tal.s, vol. ii. p. 885. Another occurs in the year 1299, 
Reliquiae MSS. omnis atvi, by Ludwig, vol. i. p. 209 j 
and even one as late as the year 1337, ibid. vol. vii. 
p. 40. The fame thing took place in the Low Countries. 
Mirtei oper. i. 52. 

In 
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In tracing thefe various revolutions of property, I 

have hitherto chiefly confined myfelf to what happened 
in France, becaufe the ancient monuments of that nation 
have either been more carefully preferved, or have 
been more clearly illuftrated than thofe of any people in 
I u rope. 

In Italy, the fame revolutions happened in property, 
and fucceeded each other in the fame order. There is 
feme ground, however, for conjecturing that allodial 
property continued longer in eftimation among the Ita- 
lians, than among the French. It appears, that many 
of the charters granted by the emperors in the ninth 
century, conveyed an allodial right to land. Murat. 
Antiq. med. *vi, v. i. p. 57^, &c. Butin the eleventh 
century we find fome examples of perfons who refigned 
their allodial property, and received it back as a feudal 
tenure. Id. p. 610, &c. Muratori obferves, that the 
■word feudum, which came to be fubflituted in place of 
Icnefitium, does not occur in any authentic charter pre- 
vious to the eleventh century. Id. 594. A charter of 
king Robert of France, A. D. 1008, is the earlieft deed 
in which I have met with the word feudum. Bouquet 
receuil des hiftoriens de Gaule & de la France, tom. x. 
P- J93j b- This word occurs indeed in an edift, 
A. D. vqr, publifhedjby BrufiTel, vol. i. p. 77. But the 
authenticity of that deed has been called in quellion, 
and perhaps the frequent ufe of the word feudum in it 
is an additional teafor for doing fo. The account which 
I have given of the nature both of allodial and feudal 
pofleflions receives fome confirmation from the etymology 
of the words themfelves. Alode or athdiumis compound- 
ed of the German particle an and /or, i. e. land obtained 
by lot. Wachteri Gloflar. Germanicum, voc. Allodium, 
p. 35. It appears from the authorities produced by him 
and by Du Cange, voc Sors, that the northern nations 
divided the lands which they had conquered in this 
manner Feodum is compounded of od poffefiion or 
eftate, and feo wages, pay j intimating that it was fti- 
pendiary, and granted as a recompence for fervice. 
Wachtetus, ibid. voc. Ftcdum, p. 441, 
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The progrefs of the feudal fyftem among the Ger- 

mans was perfeftly fimilar to that which we have traced 
in France. But as the emperors of Germany, efpecially 
after the Imperial crown palled from the defcendants of 
Charlemagne to the houfe of Saxony, were far fuperior 
to the contemporary monarchs of France in abilities, the 
Imperial valfals did not afpire fo early to independence, 
nor did they fo foon obtain the privilege of polfefling 
their benefices by hereditary right. According to the 
compilers of the Libri Feudorum, Conrad II or the 
Salic, was the firfl emperor who rendered fiefs heredi- 
tary. Lib. i. tit i. Conrad began his reign A. D. 1024. 
Ludovicus Pius, under whofe reign grants of hereditary 
fiefs were frequent in France, fucceeded his father A. D. 
814. Not only was this innovation fo much later in 
being introduced among the vafials of the German em- 
perors, but even after Conrad had eftablilhed it, the law 
continued favourable to the ancient praflice ; and unlefs 
the charter of the vafial bore exprefsly that the fief de- 
fcended to his heirs, it was prefumed to be granted 
only during life. Lib. feud. ibid. Even after the al- 
teration made by Conrad, it was not uncommon in 
Geimany to grant fiefs only for life ; a charter of this 
kind occurs as late as the year 1376. Charta ap. Boeh- 
mer. Princip. Jur. feud. p. 361. The tranfmiffion of 
fiefs to collateral and female heirs, took place very 
flowly among the Germans. There is extant a charter, 
A. D. 1201, conveying their right of fucceffion to fe- 
males, but it is granted as an extraordinary mark of 
favour, and in reward of uncommon fervices. Boeh- 
mer ibid. p. 36;. In Germany, as well as in France 
and Italy, a conliderable part of the lands continued to 
be allodial long after the feudal mode of tenure was intro- 
duced. It appears from the Codex Diplomaticus Monaf- 
terii Buch, that a great part of the lands in the marquifate 
of Mifnia was ftill allodial as late as the thirteenth cen- 
tury. No 31. 36,37. 46, &c, ap. Scriptores hid. 
German, cura Schoetgenii & Kreyfigii. Altenb. 1755- 
vol. ii. 1S3, &c. Allodial property feemslo have been 
common in another diftrift of the fame province, during 

the 
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the fame period. Reliquise Diplomatics Sanflimonialt 
Beutiz. N° 17. 36. 58. ibid. 374, &c. 

NOTE IX. Sect. I. p. 17. [I]. 
As I ihall have occafion, in another Note, to re* 

prefent the condition of that part of the people who 
dwelt in cities, I will confine myfelf in this to confider 
the ftate of the inhabitants of the country. The per- 
fons employed in cultivating the ground during the ages 
under review may be divided into three clafles ; I. Smi 
or flaves. This feems to have been the moft numerous 
clafs, and confifted either of captives taken in war, or 
of perfons, the property in whom was acquired in feme 
one of the various methods enumerated by Du Cange, 
voc. Servus, v. 6. p 447. The wretched condition of 
this numerous race of men will appear from feveral cir- 
cumftances. 1. Their maftershad abfolute dominion over 
their perfons. They had the power of punilhing their 
flaves capitally, without the intervention of any judge. 
This dangerous right they pofTefied not only in the more 
early periods, when their manners were fierce, but it 
continued as late as the twelfth century. Joach.Potgi- 
efierus de ftatu fervorum. Lemgov. 1736. 410. lib. ii. 
cap. i. § 4. 10. 13. 24. Even after this jurifdiflion of 
mafters came to be reflrained, the life of a Have was 
deemed to be of fo little value, that a very flight com- 
penfation atoned for taking it away. Idem, lib iii. c. 6. 
If maflers had power over the lives of theiCflaves, it is 
evident that almoft no bounds would be fet to the rigour 
of the punilhments which they might inflift upon them. 
The codes of ancient laws preferibed punilhments for 
the crimes of flaves different from thofe which were 
inflifted on free men. The latter paid only a fine or 
compenfation ; the former were fubjefled to corporal 
punifhments. The cruelty of thefe was in many in- 
fiances exceflive. Slaves might be put to the rack on 
very flight occaflons. The laws with refpeft to thefe 
points are to be found in Potgieflerus, lib. iii. cap. 7. z. 
and are fhocking to humanity. If the dominion of 
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matters over the lives and perfons of their flaves was 
thus extenfive, it was no lefs fo over their aflions and 
property. They were not originally permitted to marry, 
Male and female flaves were allowed, and even encou- 
raged to cohabit “together. But this union was not 
confidered as a marriage, it was called contubernium, not 
vupt'ue or matr'm'jnium. PotgiefT. lib. ii. c. 1. § 1. This 
notion was fo much eftabliflied, that, during feveral 
centuries after the barbarous nations embraced the 
Chriftian religion, flaves, who lived as hufband and wife, 
were not joined together by any religious ceremony, and 
did not receive the nuptial benedidlion from a prieft. 
Ibid. § 10, ■ 1. When this conjunflion between flaves 
came to be confidered as a lawful marriage, they were 
not permitted to marry without the confent of their 
matter, and fuch as ventured to do fo, without obtain- 
ing that, were punithed with great feverity, and fome- 
times were put to death. Potgiefif. ibid. § 11, &c. 
Gregor. Turon. hift. lib. v. c. 3- When the manners 
of the European nations became more gentle, and their 
ideas more liberal, flaves who married without their 
matter’s con'fent were fubje£fed only to a fine. Potgielf. 
ibid. § 10. Du Cange GIotT. voc. Forifmarita^ium. 
3. All the children of flaves were in the fame condition 
with their parents, and became the property of the maf- 
ter. Du Cange Glofl". voc. Scr-vus, vol. vi. 450. 
Murat. Antiq. Ital. vol. i. 766. 4. Slaves were fo 
entirely the property of their matters, that they could 
fell them at pleafure. While domettic flavery continued, 
property in a flave was fold in the fame manner with 
that which a perfon had in any other moveable. After- 
wards flaves became adfcripti gleba’, and were conveyed 
by fale, together with the farm or eftate to which they 
belonged. Potgieflerus has collettted the laws and char- 
ters which illuftrate this well known circumftance in 
the condition of flaves. Lib. ii. c 4. 5. Slaves had 
a title to nothing but fubfiflence and clothes from their 
matter ; all the profits of their labour accrued to him. 
If a matter, from indulgence, gave his flaves any /«n- 
lium, or fixed allowance for their fubfiftence, they had 
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no right of property in what they faved out of that. 
All that they accumulated belonged to their mafter. 
Potgieff. lib. ii. c. 10. Murat. Antiq. Ital. vol. i. 768. 
Du Cange, voc. Servus, vol. vi. p. 431. Conformably 
to the fame principle, all the effe£ts*of flaves belonged 
to their mafter at their death, and they could not dif- 
pofe of them by teftament. Potgieft. lib. ii. c. 11. 
6. Slaves were diftinguilhed from free men by a pe- 
culiar drefs. Among all the barbarous nations, 
long hair was a mark of dignity and of freedom ; flaves 
were for that reafon obliged to fhave their heads ; and 
by this diftintftion, how indifferent foever it may be in 
its own nature, they were reminded every moment of 
the inferiority of their condition. Potgieff. lib. iii. 
€. 4. For the fame reafon it was enaffed in the laws of 
almoft all the nations of Europe, that no Have ftiould be 
admitted to give evidence againft a free man in a court 
of juftice. Du Cange, voc. Servus, vol. vi. p. 451. 
Potgieff. lib. iii. c. 3. 

a. Wlani. They were like wife aijcr'ipu glebce or 
villa, from which they derived their name, and were 
transferrable along with it. Du Cange, voc. Villanus. 
But in this they differed from flaves, that they paid a 
fixed rent to their mafter for the land which they cul- 
tivated, and, after paying that, all the fruits of their 
labour and induftry belonged to themfelves in property. 
This diftindtion is marked by Pierre de Fontain’s Con- 
feil. Vie de St. Louis par Joinville, p. 1x9. edit, de 
Du Cange. Several cafes decided agreeably to this 
principle are mentioned by Murat, ibid. p. 773. 

3. The laft clafs of perfons employed in agriculture 
were free men. Thefe are diftinguifhed by various 
names among the writers of the middle ages, Anmanni, 
conditionales, originarii, tributales, &c. Thefe feem to have 
been perfons who poffefled feme fmall allodial property 
of their own, and belides that, cultivated fome farm be- 
longing to their more wealthy neighbours, for which 
they paid a fixed rent ; and bound themfelves likewife 
to perform feveral fmall fervices in prato vel in mcjjc, in 
uratura vel in vinea, fuch as ploughing a certain quantity 
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of their landlord's ground, afiifting him in harveft and 
vintage work, &c. The cleareft proof of this may 
be found in Muratori, v. i. p. 71a. and in Du Cange 
under the refpe&ive words above mentioned. I have 
not been able to difcover whether thefe arimami, &c. 
were removeable at pleafure, or held their farms by 
leafe for a certain number of years. The former, if we 
may judge from the genius and maxims of the age, 
feems to be molt probable. Thefe perfons, however, 
were confidered as free men in the molt honourable 
fenfe of the word ; they enjoyed all the privileges of 
that condition, and were even called to ferve in war ; 
an honour to which no Have was admitted. Murat. 
Antiq. vol. i. p. 743. vol. ii p. 446. This account 
of the condition of thefe three different claffes of per- 
fons, will enable the reader to apprehend the full force 
of an argument which I lhall produce in confirmation of 
what I have faid in the text concerning the wretched ftate 
of the people during the middle ages. Notwithlfand- 
ing the immenfe difference between the firft of thefe 
claffes and the third, fuch was the fpirit of tyranny 
which prevailed among the great proprietors of land, 
and fo various their opportunities of oppreffmg thofe 
who were fettled on their eflates, and of rendering their 
condition intolerable, that many free men, in defpair, 
renounced their liberty, and voluntarily furrendered 
themfelves as Haves to their powerful mailers. This 
they did, in order that their mailers might become more 
immediately intereHed to afford them protection, toge- 
ther with the means of fubfilting themfelves and their 
families. The forms of fuch a furrender, or obnoxiatiu, 
as it was then called, are preferved byMarculfus, lib. ii. 
c. a8 ; and by the ancoymous author publilhed by M. 
Bignon, together with the collection of formula com- 
piled by Marculfus, c. 16. In both, the reafon given 
for the oimoxiark, is the wretched and indigent con- 
dition of the perfon who gives up his liberty. It 
was Hill more common for ftee men to furrender their 
liberty to bilhops or abbots, that they might partake of 
the fecurity which the vaffals and Haves of churches and 
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monafteries enjoyed, in confequence of the fuperftitious 
veneration paid to the faint under whofe immediate 
proteftion they were fuppofed to be taken. Du Cange, 
voc. OMatus, vol. iv. p. 1186. That condition mult 
have been miferable indeed, which could induce a free 
man voluntarily to renounce his liberty, and to give up 
himfelf as a (lave to the difpofal of another. The num- 
ber of flaves in every nation of Europe was immenfe. 
The greater part of the inferior clafs of people in France 
were reduced to this ftate at the commencement of the 
third race of kings. L’Efpr. des Loix, liv. xxx. c. 11. 

1 The fame was the cafe in England. Brady Pref. to Gen. 
| Hift. Many curious fadts, with refpeit to the ancient 
Iflate of •villains, or flaves in England, are publifhed in 

Obfervations on the Statutes, chiefly the more ancient, 
third edit. p. 269, &c. 

NOTE X. Sect. I. p. 20. [KJ. 

Innumerable proofs of this might be produced. 
Many charters, granted by perfons of the higheft rank, 
are preferved, from which it appears that they could 
rot fubfcribe their name. It was ufual for perfons, 
who could not write, to make the fign of the crofs in 
confirmation of a charter. Several of thefe remain, 
where kings and perfons of great eminence affixfignum 
trucis manu propria pro igmratinne litcrarum. Du Cange, 
voc. Crux, vol. iii. p. 1191. From this is derived the 
phrafe of figning inftead of fubfcribing a paper. In the 
ninth century, Herbaud Comes Palatii, though fupreme 
judge of the empire by virtue of his office, could not 
fubfcribe his name. Nouveau Traite de Diplomatique 
par deux Benedidlins, 4to. tom. ii. p. 412. As late as 
the fourteenth century, Du Guefclin, confiable of France, 
the greatefl man in the Bate, and one of the greateft 
men of his age, could neither read nor write. St. Pa- 
laye Memoires fur 1’ancienne Chevalerie, tit. ii. p. 8*. 
Nor was this ignorance confined to laymen ; the greater 
part of the clergy was not many degrees fuperior to 
them in fcience. Many dignified ecclefiallics could not 
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fubfcribe the canons of thofe councils, in which they 
fat as members. Nouv. Traite de Diplom. tom ii. 
p. 424. One of the queftions appointed by the canons 
to be put to perfons who were candidates for orders was 
this, ‘ Whether they could read the gofpels and epiftles, 
and explain the fenfe of them, at lead literally ?’ Re- 
gino Prumienfis ap. Bruck. Hift. Philof. v. iii. p. 631. 
Alfred the Great complained, that from the Humber to 
the Thames there was not a prieft who underftood the 
liturgy in his mother-tongue, or who could tranflate the 
eafieft piece of Latin ; and that from the Thames to the 
fea, the ecclefiartics were Bill more ignorant. Afierius 
de rebus geftis Alfred!, ap. Camdeni Anglica, &c. p.25. 
The ignorance of the clergy is quaintly defcribed by an 
author of the dark ages: “ Potius dediti gulae quam 
gloffie ; potius colligunt libras quam legunt libros ; li- 
bentius intuentur Martham quam Marcum; malunt 
legere in Salmone quam in Solomone.” Alanus de Art. 
Predicat. ap. Lebeuf. DiiTert. tom. ii. p. 21. To the 
obvious caufes of fuch univerfal ignorance, arifing from 
the Rate of government and manners, from the feventh 
to the eleventh century, we may add the fcarcity of 
books during that period, and the difficulty of render- 
ing them more common. The Romans wrote their 
books either on parchment or on paper made of the 
Egyptian papyrus. The latter being the cheapeft, was 
of courfe the moff commonly ufed. But after the Sara- 
cens conquered Egypt in the feventh century, the com- 
munication between that country and the people fettled 
in Italy, or in other parts of Europe, was almoft entirely 
broken off, and the papyrus was no longer in ufe among 
them. They were obliged, on that account, to write 
all their books upon parchment, and, as the price of that 
was high, books became extremely rare and of great 
value. We may judge of the fcarcity of the materials 
for writing them from one circumftance. There Rill 
remain feveral manufcripts of the eighth, ninth, and 
following centuries, written on parchment, from which 
fame former writing had been erafed, in order to fub- 
Ritute a new compofition in its place. In this manner it is 
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probable that feveral works of the ancients perifhed. 
A book of Livy or of Tacitus might be erafed, to make 
room for the legendary tale of a faint, or the fuperftitious 
prayers of a milTal. Murat. Antiq. Ital. v. iii. p. 833. 
P. de Montfaucon affirms, that the greater part of the 
manufcripts on parchment which he has feen, thofe of 
an ancient date excepted, are written on parchment 
from which fome former treatife had been erafed. Mem. 
de 1’Acad. deslnfcript. tom. ix. p. 313. As the want 
of materials for writing is one reafon why fo many of 
the works of the ancients have perifhed, it accounts 
likewife for the fmall number of manufcripts of any 
kind, previous to the eleventh century, when they be- 
gan to muli. ly from a caufe which lhall be mentioned. 
Hift. Liter, de France, tom. vi, p, 6. Many circum- 
flances prove the fcarcity of books during thefe ages. 
Private perfons feldom potrefTed any books whatever. 
Even monafteries of confiderable note had only one 
mifial. Murat. Antiq. v. ix. p. 789. Lupus, abbot of 
Fei riers, in a letter to the pope, A. D. 85 5, befeeches 
him to lend him a copy of Cicero de Oratore and Quin • 
tilian’s Inflitutions, “ for,” fays he, “ although we have 
parts of thofe books, there is no complete copy of them 
in all France.” Murat. Ant, v. iii. p. 835. The 
price of books became fo high, that perfons of a mo- 
derate fortune could not afford to purchafe them The 
countefs of Anjou paid for a copy of the Homilies of 
Haimon, bifhop of Alberftadt, two hundred (heep, five 
quarters of wheat, and the fame quantity of rye and 
millet. Hiftoire Literaire de France par des Religieux 
Benedidtins, tom vii. p. 3. Even fo late as the year 
1471, when Louis XI. borrowed the works of Rafis, 
the Arabian phyfidan, from the faculty of medicine in 
Paris, he not only dtpofited in pledge a confiderable 
quantity of plate, but was obliged to procure a noble- 
man to join with him as furety in a deed, binding him- 
felf under a great forfeiture to reftore it. Gabr. Naude 
Addit. a PHiftoire de Louys XI. par Comines, edit, de 
Frefnoy, tom, iv p. 281. Many curious circumftances, 
with refpedl to the extravagant price of books in the 
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middle ages, are collefted by that induftrious compiler, 
to whom I refer fuch of my readers as deem this fmall 
branch of literary hiftory an objeiS of curiolity. When 
any perfon made a prefent of a book to a church or mo- 
naftery, in which were the only libraries during feveral 
ages, it was deemed a donative of fuch value, that he 
offered it on the altar fro remedio aninuz Jure, in order to 
obtain the forgivenefs of his fins. Murat, vol. iii. p. S36. 
Hift. Lit. de France, tom. vi, p. 6. Nouv. Trait, du 
Diplomat, par deux Benedi^iins, 410. tom. i. p.481. 
In the eleventh century, the art of making paper, in the 
manner now become univerfal, was invented j by means 
of that, not only the number of manuferipts increafed, 
but the ftudy of the fciences was wonderfully facilitated. 
Murat, ib. p. 871. The invention of the art of making 
paper, and the invention of the art of printing, are two 
confiderable events in literary hifiory. It is remarkable 
that the former preceded the firft dawning of letters and 
improvement in knowledge towards the clofe of the 
eleventh century; the latter ufhered in the light which 
fpread over Europe at the aera of the Reformation. 

NOTE XL Sect.I. p. 21. [L]. 
ALL the religious maxims and pra£Hces of the dark 

ages are a proof of this. I fhall produce one remark- 
able teftimony in confirmation of it, from an au- 
thor canonized by the church of Rome, St. Eloy or 
Egidius, bifhop of Noyon, in the feventh century. 
“ He is a good Chriftian who comes frequently to 
church ; who prefents the oblation which is offered to 
God upon the altar; who doth not taffe of the fruits 
of his own induffry until he has confecrated a part of 
them to God j who, when the holy feftivals approach, 
lives chaftely even with his own wife during feveral 
days, that with a fafe confcience he may draw near the 
altar of God ; and who, in the laft place, can repeat the 
Creed and the Lord’s Prayer. Redeem then your fouls 
from deftruftion, while you have the means in your 
power ; offer prefents and tythes to churchmen ; come 
more frequently to church j humbly implore the patron- 
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age of the faints ; for, if you obferve thefe things, you 
may come with fecurity in the day of retribution to the 
tribunal of the eternal Judge, and fay, “ Give to us, 
O Lord, for we have given unto thee.” Dacherii Spice- 
legium Vet. Script, v. ii. p. 94. The learned and ju- 
dicious tranflator of Dr. Molheim’s EcclefiarticalHiftory, 
to one of whofe additional notes I am indebted for my 
knowledge of this pafTage, fubjoins a very proper re- 
fleflion s “ We fee here a large and ample defcription 
of a good Chriftian, in which there is not the leaft men- 
tion of the love of God, refignation to his will, obedience 
to his laws, or of juftice, benevolence, and charity 
towards men.” Molh. Ecclef. Hift. v. i. p. 3x4. 

NOTE XII. Sect. I. p. 21. [M]. 
That infallibility in all its determinations, to which 

the church of Rome pretends, has been attended with 
one unhappy confequence. As it is impoffible to re- 
linquifh any opinion, or to alter any practice which 
has been eftablilhed by authority that cannot err, all its 
inftitutions and ceremonies muft be immutable and 
everlafting, and the church muft continue to obferve, 
in enlightened times, thofe rites which were introduced 
during the ages of darknefs and credulity. What de- 
lighted and edified the latter, muft difguft and fhock 
the former, Many of the rites obferved in the Romilh 
church appear manifeftly to have been introduced by a 
fuperftition of the loweft and moft illiberal fpecies. 
Many of them were borrowed, with little variation, 
from the religious ceremonies eftablilhed among the an- 
cient Heathens. Some were fo ridiculous, that if every 
age did not furnifh inftances of the fafeinating influence 
of fuperftition as well as of the whimfical forms which it 
aflumes, it muft appear incredible that they fliould have 
been ever received or tolerated. In feveral churches of 
France, they celebrated a feftival in commemoration of 
the Virgin Mary’s flight into Egypt. It was called the 
Feaft of the Afs. A young girl richly drefled, with a 
child in her arms, was fet upon an afs fuperbly capa- 
rifoned. The afs was led to the altar in folemn pro- 
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ceffion. High mafs was faid with great pomp. The 
afs was taught to kneel at proper places ; a hymn no 
lefs childilh than impious was fung in his praife; and 
when the ceremony was ended, the prieft, inftead of 
the ufual words with which he difmified the people, 
brayed three times like an afs ; and the people, inftead 
of the ufual refponfe, We blefs the Lord, brayed three 
times in the fame manner. Du Cange, voc. Feftum, v. 
iii. p. 414. This ridiculous ceremony was not, like 
the feftival of fools, and fome other pageants of thofe 
ages, a mere farcical entertainment exhibited in a church, 
and mingled, as was then the cuftom, with an imitation of 
fome religious rites ; it was an adt of devotion, per- 
formed by the minifters of religion, and by the autho- 
rity of the church. However, as this pradtice did not 
prevail univerfally in the Catholic church, its abfurdity 
contributed at laft to abolith it. 

NOTE XIII. Sect. I. p. 26. [N]. 

As there is no event in the hiftory of mankind more 
lingular than that of the Crufades, every circumftance 
that tends to explain or to give any rational account of 
this extraordinary frenzy of the human mind is intereft- 
ing. 1 have afterted in the text, that the minds of men 
were prepared gradually for the amazing effort which 
they made in confequence of the exhortations of Leter 
the hermit, by feveral occurrences previous to his time. 
A more particular detail of this curious and obfeure part 
of hiftory, may perhaps appear to fome of my readers 
to be of importance. That the end of the world was 
expefted about the clofe of the tenth and beginning of 
the eleventh century 5 and that this occafioned a gene- 
ral alarm, is evident from the authors to whom I have 
referred in the text. This belief was fo univerfal and 
fo ftrong, that it mingled itfelf with civil tranfadlions. 
Many charters, in the latter part of the tenth century, 
begin in this manner: “ Appropinquante mundi termi- 
no,” &c. As the end of the world is now at hand, and 
by various calamities and judgments the figns of its ap- 
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preach are now manifeft. Hift. de Langued. par D. D. 
de Vic Vaifette, tom. ii. Preoves, p. 86. 89, 90, 117. 
158, &c. One effedt of this opinion was, that a great 
number of pilgrims reforted to Jerufalem, with a refo- 
lution to die there, or to wait the coming of the Lord ; 
kings, earls, marquifles, bifhops, and even a great num- 
ber of women, beftdes perfons of inferior rank, flocked 
to the Holy Land. Glaber. Rodulph. Hifl. chez Bou- 
quet Receuil, tom. x p. to. 5a. Another hiftorian 
mentions a vaft cavalcade of pilgrims who accompanied 
the count of Angouleme to Jerufalem in the year 1016. 
Chronic. Ademari, ibid. p. 6?. Upon their return, 
thefe pilgrims filled Europe with lamentable accounts of 
the ftate of Chriftians in the Holy Land. Willerm Tyr. 
Hift. ap. Gueft. Dei per France, vol. ii. p. 6x6. Gui- 
bert. Abbat. Hift. ibid, vol i p. 476 Befides this, 
it was ufual for many of the Chriftian inhabitants of Je- 
rufalem, as well as of other cities in the Eaft, to travel 
as mendicants through Europe ; and by defcribing the 
wretched condition of the proteflbrs of the Chriftian 
faith under the di minion of Infidels, to extort charity, 
and to excite zealous perfons to make feme attempt in 
order to deliver them from oppreflion. Baldrici Archi- 
epifeopi Hiftor. ap. Gefta Dei, &c. vol. i. p. 86. In 
the year 986, Gerbert, archbifhop of Ravenna, after- 
wards Pope Silvefter II. addrefled a letter to all Chrif- 
tians in the name of the church of Jerufalem. It is 
eloquent and pathetic, and contains a formal exhorta- 
tion to take arms againft the Pagan oppreflbrs, in order 
to refeue the holy city from their yoke. Gerberti Epif- 
tolae ap. Bouquet Receuil, tom. x. p. 426. In confe- 
quence of this fpirited call, feme fubjefls of the republic 
of Pifa equipped a fleet, and invaded the territories of 
the Mahometans in Syria. Murat. Script. Rer. Italic, 
vol. iii. p. 400. The alarm was taken in the Eaft, 
and an opinion prevailed, A. D. lore, that all the forces 
of Chriftendom were to unite, in order to drive the Ma- 
hometans out of Paleftine. Chron. Ademari ap. Bouquet, 
tom. x. p. 15*. It is evident from all thefe particu- 
lars, that the ideas which led the Crufaders to undertake 
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their wild enterprize did not arife, according to the de- 
fcription of many authors, from a fudden fit of frantic 
enthufiafm, but were gradually formed j fo that the uni- 
verfal concourfe to the Itandard of the crofs, when 
eredted by Urban II. will appear lefs furprifing. 

If the various circumftances which I have enumerated 
in this note, as well as in the hiftory, are fufficient to 
account for the ardour with which fuch vaft numbers en- 
gaged in fuch a dangerous undertaking, the extenfive 
privileges and immunities granted to the perfons who 
aflumed the crofs, ferve to account for the long conti- 
nuance of this fpirit in Europe, i. They were exempt- 
ed from profecutions on account of debt, during the 
time of their being engaged in this holy fervice. Du 
Cange, voc. Crucis privilegium, v. ii. p. 1194. — 2. They 
were exempted from paying interetl for the money which 
they had borrowed, in order to fit them for this facred 
warfare. Ibid.—3. They were exempted either entirely, 
or at lead during a certain time, from the payment of 
taxes. Ibid. Ordonances des Rois de France, tom. i. 
p. 33.— 4. They might alienate their lands without the 
confent of the fuperior lord of whom they held. Ibid.— 
5. Their perfons and effefls were taken under the pro- 
teftion of St. Peter, and the anathemas of the church 
were denounced againft ali who ftiould moled them, 
or carry on any quarrel or hodihty againd them, during 
their abfence, on account of the holy war. Du Cange, 
Ibid. Guibertus Abbas ap. Bongarf. i. p. 4S0. 482.— 
6. They enjoyed all the privileges of ecclefiadics, and 
were not bound to plead in any civil court, but were 
declared fubjefl: to the fpiritual jurifdi£Iion alone. Du 
Cange lb, Ordon. des Rois, tom. i. p. 34. 174.— 
7. They obtained a plenary remiflion of all their fins, 
and the gates of heaven were fet open to them, without 
requiring any other proof of their penitence, but their 
engaging in this expedition; and thus, by gratifying 
their favourite paflion, the love of war, they fecured to 
themfelves civil rights of great value, and religious im- 
munities, which were not ufually obtained, but by pay- 
ing large fums of iponey, or by undergoing painful pe- 
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nances. Guibert. Abbas, p. 4B0. When we behold 
the civil and ecclefiaftical powers vying with each other, 
and ftraining their invention in order to devife expe. 
dients for encouraging and adding ftrength to the fpirit 
of fuperftition, can we be furprifed that itlhould become 
fo general as to render it infamous, and a mark of cow- 
ardice, to decline engaging in the holy war ? Wiilierm 
Tyrienfis ap Bongarf. vol. ii. p. 641. The hiftories 
of the Crufades, written by modern authors, who are 
apt to fubflitute the ideas and maxims of their own age 
in the place of thofe which influenced the perfons whofe 
adlions they attempt to relate, convey a very imperfeft 
notion of the fpirit at that time predominant in Europe. 
The original hiftorians, who were animated themfelves 
with the fame pafl'ions which polTefled their contempo- 
raries, exhibit to us a more ftriking pidlure of the times 
and manners which they defcribe. The enthufiaftic 
rapture with which they account for the effefts of the 
pope’s difcourfe in the council of Clermont; the exul- 
tation with which they mention the numbers who de- 
voted themfelves to this holy warfare ; the confidence 
with which they exprefs their reliance on the divine 
proteftion 5 the extacy of joy with which they defcribe 
their taking pofleflion of the boiy city, will enable us to 
conceive, in fome degree, the extravagance of that zeal 
which agitated the minds of men with fuch violence, 
and will fuggeft as many lingular refledlions to a philo- 
fopher, as any occurrence in the hiflory of mankind. 
It is unnecelfary to feleft the particular pafiages in the 
feveral hiftorians, which confirm this obfervation. But 
left thofe authors may be fufpefted of adorning their 
narrative with any exaggerated defcription, I lhall ap- 
peal to one of the leaders who conduced the enterprize. 
There is extant a letter from Stephen, the earl of Char- 
tres and Blois, to Adela his wife, in which he gives her 
an account of the progrefs of the Crufaders. He de- 
fcribes the Crufaders as the chofen army of Chrift, as 
the fervants and foldiers of God, as men who marched 
under the immediate protettion of the Almighty, being 
conduced by his hand to yiflory and conqueft. He 
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fpeaks of the Turks as accurfed, facrilegious, and de- 
voted by Heaven to deftruftion ; and when he mentions 
the foldiers in the Chriftian army, who had died, or 
were killed, he is confident that their fouls were admit- 
ted direflly into the joys of Paradife. Dacherii Spicele- 
gium, vol. iv. p. a.57. 

The expence of conducing numerous bodies of men 
from Europe to Afia, mud have been exceflive, and 
the difficulty of raifing the neceflary fums muft have been 
proportionally great, during ages when the public re- 
venues in every nation of Europe were extremely fmall. 
Some account is preferved of the expedients employed 
by Humbert II. Dauphin of Vienne, in order to levy 
the money requifite towards equipping him for the Cru- 
fade, A. D. 1346. Thefe I (hall mention, as they tend 
to fhew the confiderable influence which the Crufades 
had, both on the rtate of property, and of civil govern- 
ment. 1. He expofed to fale part of his domains ; and 
as the price was deftined for fuch a facred fervice, he 
obtained the confent of the French king, of whom thefe 
lands were held, ratifying the alienation. Hift de Dau« 
phine, tom. i. p. 331. 335.-1. He iflued a proclama- 
tion, in which he promifed to grant new privileges to 
the nobles, as well as new immunities to the cities and 
towns, in his territories, in confideration of certain 
fums which they were inftantly to pay on that account. 
Ibid, tom ii p. riz. Many of the charters of commu- 
nity, which I lhall mention in another Note, were ob- 
tained in this manner. — 3. He exafled a contribution 
towards defraying the charges of the expedition from all 
bis fubjedfs, whether ecclefiaftics or laymen, who did 
not accompany him in perfon to the Eaft. Ibid. tom. i. 
p. 335.—4. He appropriated a confiderable part of his 
ufual revenues for the fupport of the troops to be em- 
ployed in this fervice. Ibid. tom. ii. p. 518. —5. He 
exafted confiderable fums not only of the Jews fettled in 
his dominions, but alfo of the Lombards and other bank- 
ers who had fixed their refidence there. Ibid. tom. t. 
p. 338. tom. ii. 528. Notwithftanding the variety of 
thefe refources, the dauphin was involved in fuch ex- 
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pence by this expedition, that on his return he was 
obliged to make new demands on his fubjefts, and to 
pillage the Jews by frelh exactions. Ibid. tom. i. p. 
344. 347. When the count de Foix engaged in the firft 
Crufade, he raifed the money neceiTary for defraying 
the expences of that expedition, by alienating part of his 
territories. Hift. de Langued. par D. D. de Vic & 
Vaifette, tom. ii. p. 287. In like manner, Baldwin, 
count of Hainaut, mortgaged or fold a confiderable por- 
tion of his dominions to the bifhop of Liege, A. D. icg6. 
Du Mont Corps Diplomatique, tom. i. p. 59. At a 
later period, Baldwin, count of Namur, fold part of his 
eftate to a monaftery, when he intended to alfume the 
crofs, A D. I?,39. Mirtei Oper. i. 313. 

NOTE XIV. Sect. I. p. 31. [O]. 

Tke ufual method of forming an opinion concerning 
the comparative Bate of manners in two different nations, 
is by attending to the fa£ts which hiflorians relate con- 
cerning each of them. Various paffages might be feledled 
from the Byzantin hiftorians, defending the fplendour 
and magnificence of the Greek empire. P. de Montfau- 
con has produced from the writings of St. Chryfoflom a 
very full account of the elegance and luxury of the Greeks 
in his age. That father in his fermons enters into fuch 
minute details concerning the manners and cuftoms of his 
contemporaries, as appear ftrange in difeourfes from the 
pulpit. P. de Montfaucon has collefled thefe deferip- 
tions, and ranged them under different heads. The 
court of the more early Greek emperors feems to have 
refemhled thofe of Ealfern monarchs, both in magnificence 
and in corruption of manners. The emperors in the 
eleventh century, though inferior in power, did not yield 
to them in oftentation and fplendour. Memoires de 
1’Acad. des Infcrip. tom. xx. p. 197. But we may 
decide concerning the comparative Bate of manners in 
the Eafiern empire, and among the nations in the weft 
of Europe, by another method, which, if not more cer- 
tain, is at leaft more ftriking. As Conftantinople was 
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the place of rendezvous for all the armies of the Crufaders, 
this brought together the people of the Eaft and Weft as 
to one great interview. There are extant feveral con- 
temporary authors both among the Greeks and Latins, 
who were witnefles of this fingular congrefs of people, 
formerly ftrangers, in a great meafure, to each other. 
They defcribe, with fimplicity and candour, the impref- 
fion which that new fpeftacle made upon their own 
minds. This may be conlidered as the moft lively and 
juft pifture of the real charadfer and manners of each 
people. When the Greeks fpeak of the Franks, they 
defcribe them as barbarians, fierce, illiterate, impetuous, 
and favage. They afiume a tone of fuperiority, as a 
more polilhed people, acquainted with the arts both of 
government and of elegance, of which the other was ig- 
norant. It is thus Anna Comnena defcribes the man- 
ners of the Latins, Alexias, p. 124. 131. 23 7. ap. Byz, 
Script, vol. xi. She always views them with contempt 
as a rude people, the very mention of whofe names was 
fufficient to contaminate the beauty and elegance of hif- 
tory, p.229. Nicetas Choniatas inveighs againft them 
with ftill more violence, and gives an account of their 
ferocity and devaftations, in terms not unlike thofe which 
preceding hiftorians had employed in defcribing the in- 
curfions of the Goths and Vandals. Nicet. Chon. ap. 
Byz. Script, vol. iii. p. 302, Sec. But, on the other 
hand, the Latin hiftorians were ftruck with aftonifh- 
ment at the magnificence, wealth, and elegance which 
they difeovered in the eaftern empire. “ O what a 
vaft city is Conftantinople (exclaims Fulcherius Carno- 
tenfis, when he firft beheld it), and how beautiful! 
How many monafteries are there in it, and how many 
palaces built with wonderful art! How many manu- 
fadlures are there in the city amazing to behold 1 It 
would be aftoniftiing to relate how it abounds with all 
good things, with gold, filver, and fluffs of various kinds; 
for every hour (hips arrive in its port laden with all 
things neceffary for the ufe of man,” Fulcher, ap. 
Bongarf. vol. i. p. 386. Willermus archbifhop of Tyre, 
the moft: intelligent hiftorian of the Crufades, feems to 
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be fond on every occafion of defcribing the elegance and 
fplendour of the court of Conltantinople, and adds, that 
what he and his countrymen obferved there exceeded any 
idea which they could have formed of it, noftrarum enim 
rerum modum & dignitatem excedunt Willerm. Tyr. 
ap. Bong, vol, ii. p 657. 664. Benjamin the Jew, of 
Tudela in Navarre, who began his travels A. D. 1173, 
appears to have been equally aftonifhed at the magnifi- 
cence of that city, and gives a defcription of its fplen- 
dour, in terms of high admiration. Benj. Tudel chez 
les Voyages fails en 12, 13, &c. Siecles, par Bergeron, 
p. 10, &c. Guntherus, a French monk, who wrote a 
hiftory of the conqueft of Conftantinople by the Crufaders 
in the thirteenth century, fpeaks of the magnificence of 
that city in the fame tone of admiration: “ Strufturam 
autem aedificiorum in corpore civitatis, in ecclefiis vide- 
licet, & turribus, & in domibus magnatorum, vix ullus 
vel defcribere poteft, vel credere defcribenti, nifi qui ea 
oculata fide cognoverit.” Hifl. Conftantinop. ap. Cani- 
fii Leftiones Antiquas, fol, Antw. 1725. vol.iv. p. 14, 
Geoffrey de Viliehardouin, a nobleman of high rank, 
and accuftomed to all the magnificence then known in 
the Weft, defcribes, in fimilar terms, ihe aftonifhment 
and admiration of fuch of his fellow-foldiers as beheld 
Conflantinople for the firfl time : “ They could not have 
believed, fays he, that there was a city fo beautiful and 
fo rich in the whole world. When they viewed its high 
walls, its lofty towers, its rich palaces, its fuperb 
churches, all appeared fo great, that they could have 
formed no conception of this fovereign city, unlefs they 
had feen it with their own eyes.” Hiftoire de la Con- 
quete de Conftat p. 49. From thefe undifguifed repre- 
fentations ot their own feelings, it is evident, that to the 
Greeks, the Crufaders appeared to be a race of rude, 
unpolifhed barbarians ; whereas the latter, how much 
foever they might contemn the unwarlike charafler of 
the former, could not help regarding them as far fupe- 
rior to themfelves in elegance and arts —That the ftate 
of government and manners was much more improved 
in Italy than in the other countries of Europe, is evident 
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not only from the fafts recorded in hiltory, but it ap- 
pears that the more intelligent leaders of the Crufaders 
were ftruck with the difference. Jacobus de Vitriaco, a 
French hiftorian of the holy war, makes an elaborate 
panegyric on the charadler and manners of the Italians. 
He views them as a more polifhed people, and particu- 
larly celebrates them for their love of liberty, and civil 
wifdom ; “ in confiliis circumfpefli, in re fua publics 
procuranda diligentes & ftudiofi ; fibi in pofterum provi- 
dentes ; aliis fubjici renuentes ; ante omnia libertatem 
fibi defendentes ; fub uno quern eligunt capitaneo, com- 
munitati fu«e jura & inftituta diQantes & fimiliter obfer- 
vantes.” Hiftor. Hierofol. ap. Gella Dei per Francos, 
vol. ii. p. 1085. 

NOTE XV. Sect. I. p. 35. [P]. 

The different fteps taken by the cities of Italy in order 
to extend their power and dominions are remarkable. 
As foon as their liberties were eftablifhed, and they be- 
gan to feel their own importance, they endeavoured to 
render themfelves mailers of the territory round their 
walls. Under the Romans, when cities enjoyed muni- 
cipal privileges and jurifdiftion, the circumjacent lands 
belonged to each town, and were the property of the 
community. But as it was not the genius of the feudal 
policy to encourage cities, or to fhew any regard for 
their poffefTions and immunities, thefe lands had been 
feized, and fhared among the conquerors. The barons 
to whom they were granted, eredted their caftles aimofl 
at the gates of the city, and exercifed their jurifdidiion 
there. Under pretence of recovering their ancient pro- 
perty, many of the cities in Italy attacked thefe trou- 
Mefome neighbours, and difpofleffing them, annexed 
their territories to the communities, and made thereby 
a confiderable addition to their power. Several in- 
fiances of this occur in the eleventh, and beginning of 
the twelfth centuries. Murat. Antiq. Ital. vol. iv. p. 
159, &c. Their ambition increafing together with their 
power, the cities afterwards attacked feveral barons fitu- 
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ated at a greater diftance from their walls, and obliged 
them to engage that they would become members of their 
community ; that they would take the oath of fidelity to 
their magiftrates ; that they would fubjeft their lands to 
all burdens and taxes impofed by common confent; that 
they would defend the community againft all its ene- 
mies ; and that they would refide within the city during 
a certain fpecified time in each year Murat, ibid. 163. 
This fubjeftion of the nobility to the municipal govern- 

! ment eftablifhed in cities, became almoft univerfal, and 
1 was often extremely grievous to perfons accufiomed to 

confider themfelves as independent Otto Frifingenfis 
thus defcribes the (fate of Italy under Frederick I. “ The 

I cities fo much affedl liberty, and are fo folicitous to avoid 
1 the infolence of power, that almoft all of them have 
! thrown off every other authority, and are governed by 
Ij their own magiftrates. Infomuch that all that country 

is now filled with free cities, moft of which have com- 
I pelled their bilhops to refide within their walls, and there 
ii is fcarcely any nobleman, how great foever his power 
I may be, who is not fubjedf to the laws and government 
It of fome city.” De Geftis Frider. i. Imp. lib. ii. c. 13* 
d p. 453. In another place he obferves of the Marquis of 
i| Montferrat, that he was almoft the only Italian baron 
I who had preferved his independence, and had not become 
J fubjedl to the laws of any city. Seealfo Muratori Anti- 
II chita Eftenfi, voi. i. p. 411, 412. That ftate into which 
i fome of the nobles were compelled to enter, others em- 

1 braced from choice. They obferved the high degree of 
fecurity, as well as of credit and eftimation, which the 

I growing wealth and dominion of the great communities 
| procured to all the members of them. They were defirous 
1 to partake of thefe, and to put themfelves under fuch 
3 powerful proteftion. With this view they voluntarily 

became citizens of the towns to which their lands were 
I moft contiguous ; and abandoning their ancient caftles, 

f took up their refidence in the cities at leaft during part 
of the year. Several deeds are ftill extant, by which 

» fome of the moft illuftrious families in Italy are affociatcd 
• *s citizens of different cities. Murat, ib. p. ifit, &c. 
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A charter, by which Atto de Macerata is admitted as a 
citizen of Olimo, A. D. 1198, in the Marcha di Ancona, 
is (till extant. In this he ftipulates, that he will acknow- 
ledge himfelt to be a burgefs of that community j that he 
will to the utmoft of his power promote its honour and 
welfare; that he will obey its magiflrates; that he will 
enter into no league with its enemies ; that he will refide 
in the town during two months in every year, or for a 
longer time, if required by the magiftrates. The com- 
munity, on the other hand, take him, his family, and 
friends, under their protedbon, and engage to defend 
him againft every enemy. Fr. Ant. Zacharias Anecdota 
medii ZEvi. Aug. Taur. 1755. fob p. 66. This privi- 
lege was deemed fo important, that not only laymen, but 
ecclefiallics of the highefl rank, condefcended to be 
adopted as members of the great communities, in hopes 
of enjoying the fafety and dignity which that condition 
conferred. Murat, ib. 179. Before the inditution of 
communities, perfons of noble birth had no other refi- 
dence but their cattles. They kept their petty courts 
there ; and the cities were deferted, having hardly any 
inhabitants but flaves, or perfons of low condition. But 
in confequence of the pradtice which I have mentioned, 
cities not only became more populous, but were filled 
with inhabitants of better rank, and a cuftom which ftill 
fubfifts in Italy was then introduced, that all families of 
difiindlion refide more conllantly in the great towns, than 
is ufual in other pans of Europe. As cites acquired new 
confideration and dignity by the acceffion of fuch citizens, 
they became more felicitous to preferve their liberty and 
independence. The emperors, as fovereigns, had anci- 
ently a palace in almoft every great city of Italy; when 
they vifited that country they were accuftomed to refide 
in thefe palaces, and the troops which accompanied them 
were quartered in the houfes of the citizens. This the 
citizens deemed both ignominious and dangerous. They 
could not help confidering it as receiving a mafter and an 
enemy within their walls. They laboured therefore to 
get free of this fubjeftion. Some cities prevailed on the 
emperors to engage that they would never enter their 
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gates, but take up their refidence without the walls : 

. Chart. Hen. IV. Murat, ib. p. 24. Others obtained 
f the Imperial licence to pull down the palace (ituated 
' within iheir liberties, on condition that they built an- 
l other in the fuburbs for the occafional reception of the 

emperor. Chart. Hen. IV. Murat, ib. p. ir. Thefe 
v various encroachments of the Italian cities alarmed the 

emperors, and put them on fchemes for re eftablilhing 
; the imperial jurifdiftion over them on its ancient foot- 
! ing. Frederick Uarbaroffa engaged in this enterprize 
1 with great ardour. The free cities of Italy joined toge- 
; ther in a general league, and flood on their defence : 

and after a long contetl, carried on with alternate fuo 
cefs, a folemn treaty of peace was concluded at Con- 
fiance, A. D- 1183, by which all the privileges and im- 
munities granted by former emperors to the principal 
cities in Italy were confirmed and ratified. Muraf. 

| DiiTert. XI.V1II. This treaty of Conflance was confi- 
dered as fuch an important article in the jurifprudence 
of the middle ages, that it is ufually publifiied together 
with the Libri Feudorum at the end of the Corpus Juris 
Civihs. The treaty fecured privileges of great import- 
ance to the confederate cities, and though it referved a 
confiderable degree of authority and jurifdidtion to the 
empire, yet the cities perfevered with fuch vigour in their 
eflfons in order to extend their immunities, and the con- 
jundlures in which they made them were fo favourable, 
that, before the conclufion of the thirteenth century, moll 
of the great cities in Italy had (haken off all marks of 
fubjedlion to the empire, and were become independent 
fovereign republics. It is not requifite that I (hould 
trace the various fteps by which they advanced to this 
high degiee of power fo fatal to the empire, and fo be- 
neficial to the caufe of liberty in Italy. Muratori, with 
his ufual indullry, has colledled many original papers 
which illuftrate this curious and little known part of hif- 
tory. Murat. Antiq. Ital. Difiert. L. Seealfo Jo. Bapt. 
Villanovse Hifl. Laudis Pompeii five Lodi, in Gr*vJ 
Thef. Antiquit. Ital. vob iii. p. 888. 
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NOTE XVI. Sect. I. p. 36. [QJ. 

Long before the inflitution of communities in France, 
charters of immunity or franchife were granted to fome 
towns and villages by the lords on whom they depended. 
But thefe are vet y different from fuch as became common 
in the twelfth and thirteenth centuries. They did not 
erett thefe towns into corporations ; they did not effab- 
lifh a municipal government j they did not grant them 
the privilege of bearing arms. They contained nothing 
more than a manumiiricn of the inhabitants from the 
yoke of fervitude; an exemption from certain fervices 
■which were oppreffive and ignominious; and the elfab- 
lifliment of a fixed tax or rent which the citizens were 
to pay to their lord in place of impofitions which he 
Could formerly lay upon them at pleafure. Two charters 
of this kind to two villages in the county of Roufillon, 
one in A. D. 974, the other in A. D. 107 i, are ftill ex- 
tant. Petr, de Marca, Marca, five Limes Hifpanicus, 
App. p. 909. io;8. Such conceflions, it is probable, 
were not unknown in other parts of Europe, and may 
be confidered as a ftep towards the more extenfive privi- 
leges conferred by Louis le Gros, on the towns within 
his domains. The communities in France never afpired 
to the fame independence with thofe in Italy. They ac- 
quired new privileges and immunities, but the right of 
fovereignty remained entire to the king or baron within 
whofe territories the refpedlive cities were fituated, and 
from whom they receive the charter of their freedom. 
A great number of thefe charters, granted both by the 
kings of France, and by their great vaifals, are publilhed 
by M. D’Achery in his Spicelegium, and many are found 
In the colleflion of theOrdonrances des Rois de France. 
Thefe convey a very Uriking reprefcntation of the 
wretched condition of cities previous to the inftitution of 
communities, when they were fubjefl to the judges ap- 
pointed by the fuperior lords of whom they held, and 
who had fcarcely any other law but their will. Each 
concefFion in thefe charters muft be confidered as a grant 
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©f feme new privilege which the people did not formerly 
enjoy, and each regulation as a method of redreffing 
fome grievance under which the inhabitants of cities for- 
merly laboured. The charters of communities contain 
likewife the fir!l expedients employed for the introdutflion 
of equal laws and regular government. On both thefe 
accounts they merit particular attention, and therefore, 
inftead of referring my readers to the many bulky volumes 
in which they are fcattered, I fhall give them a view of 
fome of the moft important articles in thefe charters, 
ranged under two general heads. I. Such as refpeft 
perfonal fafety. II. Such as refpetS the fecurity of pro- 
perty. 

I. During that ftate of turbulence and diforder which 
the corruption of the feudal government introduced into 
Europe, perfonal fafety was the firft and great object of 
every individual; and as the great military barons alone 
were able to give fufficient prote&ion to their vaflals, 
this was one great fource of their power and authority. 
But, by the inllitution of communities, effedfual provi- 
fion was made for the fafety of individuals, independent 
of the nobles. For, t. The fundamental article in every 
charter was, that all the members of the community 
bound themfelves by oath to allifl, defend, and Hand by 
each other againft all aggrelfors, and that they fhould 
not fuffer any perfon to injure, diftrefs, or moleft any of 
their fellow-citizens. D’Acher. Spicel. x. 64.Z. xi. 341, 
&c. — 1. Whoever redded in any town, which was made 
free, was obliged, under a fevere penalty, to accede to 
the community, and to take part in the mutual defence 
of its members. D’Acher. Spic. xi. 344. — 3. The com- 
munities had the privilege of carrying arms ; of making 
war on their private enemies ; and of executing by mili- 
tary force any fentence which their magiftrates pro- 
nounced. D’Ach. Spicel. x. 643, 644. xi. 343.— 
4. The pra&ice of making fatisfadlion by a pecuniary 
compenfation for murder, aflault, or other afts of vio- 
lence, moft inconfiftent with the order of fociety, and 
the fafety of individuals, was abolifhed ; and fuch as 
committed thefe crimes were punifhed capitally, or with 
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rigour adequate to their guilt. D’Ach. xi. 363. Mira:i 
Opera Dipiomatica, i. 39).—5. No member of a com- 
munity was bound to juiliiy or defend himfelf by battle 
or combat j but, if he was charged with any crime, he 
could be convifled only by the evidence of witnefles, 
and the regular courfe of legal proceedings. Miraeus, 
ibid. D’Ach. xi. 375. 349. Ordon. tom. iii. 365.—6. 
If any man fufpedled himfelf to be in danger from the 
malice or enmity of another, upon his making oath to 
that effeft Before a magiftrate, the perion fufpecfed was 
bound under a fevere penalty to give fecurity for his 
peaceable behaviour. D’Ach. xi. 346. This is the fame 
fpecies of fecurity which is fliil known in Scotland under 
the name of Lawburrozus. In France, it was firll intro- 
duced among the inhabitants of communities, and having 
been found to contribute confiderably towards perfonal 
iafety, it was extended to all the other members of fo- 
ciety. Ellablitremens de St. Louis, hv. i. cap. aS. ap. Du 
Cange Vie de St. Louis, p. 11. 

II. The provifions in the charters of communities con- 
cerning the fecurity of property, are not lefs coniiderable 
than thofe refpeftinu perfonal fafety. By the ancient 
law of France, no perfon could be arrefled or confined 
in prifon on account of any private debt. Ordon. des 
Rois de France, tom. i. p. 7;. 8:. If any perfon was 
arretted upon any pretext, but his having been guilty of 
a capital crime, it was lawful to refcue him out of the 
hands of the officers who had feized him. Ordon. iii. 1 
p. I?. Freedom from arreft on account of debt feems I 
likewife to have been enjoyed in other countries.'Gude- 
rus Sylloge Diplom. 473. In fociety, while it remained 
in its rudeft and moft limple form, debt feems to have 
been confidered as an obligation merely perfonal. Men I 
had made fome progrefs towards refinement, before cre- 
ditors acquired a right of feizing the property of their j 
debtors in order to recover payment. The expedients 
for this purpofe were all introduced originally in com- I 
munities, and we can trace the giadual progrefs of them. 
1. The fimpleft and moft obvious fpecies of fecurity 
was, that the per.on who fold any commodity ffiould re- I 

ceive * 
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reive a pledge from him who bought it, which he re- 

' Ilored upon receiving payment. Of this cuftom there 
are vefliges in feveral charters of community. D’Ach. 

1 ix. 18 :• xi. 377.—2. When no pledge was given, and the 
debtor became refraftory or infolvent, the creditor was 
allowed to feize his effe&s with a ftrong hand, and by 
his private authority ; the citizens of Paris are warrant- 
ed by the royal mandate, “ ut ubicumque, et quocumquc 
modo poterunt, tantum capiant, unde pecuniam ftbi de- 
bitam integre & plenarie habeant, & inde fibi invicem ad- 
jutores exiftant.” Ordon. &c. tom. i. p. 6. This rude 

Ipradlice, fuitable only to the violence of that which has 
been called a Itate of nature, was tolerated longer than 
one can conceive to be pofiible in any fociety where laws 
and cider were at all known. The ordonance autho- 
rizing it was iffued, A. D. 1134: and that which cor- 
redfs the law, and prohibits creditors from feizing the 
effefts of their debtors, unlefs by a warrant from a ma- 
giftrate, and under his infpeftion, was not publilhed un- 
til the year 1351. Ordon. tom. ii. p. +38. It is pro- 
bable, however, that men were taught, by obferving the 
diforders which the former mode ot proceeding occalion- 
ed, to correft it in praftice long before a remedy was 
provided by a law to that effedt. Every difcerning reader 
will apply this obfervation to many other cuftoms and 
pradtices which I have mentioned. New cuftoms are 
not always to be afcribed to the laws which authorize 
them. Thofe ftatutes only give a legal fandfion to fuch 
things as the experience of mankind has previoufly found 
to be proper and beneficial. — 3. As foon as the interpo- 
fition of the magiftrate became requifite, regular provi- 
fion was made for attaching or diftraining the moveable 
effedts of a debtor ; and if his moveables were not fuffi- 
cient to difcharge the debt, his immoveable property, or 
eftate in land, was liable to the fame diftrefs, and was 
fold for the benefit of his creditor. D’Ach. ix. p. iS-t., 
185. xi. p. 348. 380. As this regulation afforded the 
moft complete fecurity to the creditor, it was confidered 
as fo fevere, that humanity pointed out feveral limita- 
tions in the execution of it. Creditors were prohibited 

from 
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from feizing the wearing apparel of their debtors, their 
beds, the door of their houfe, their inftruments of huf- 
bandry, &c. D’Ach. ix. 1S4. xi. 377. Upon the fame 
principles, when the power of diftraining effeffs became 
more general, the horfe and arms of a gentleman could 
not be feized. D’Ach. ix. 185. As hunting was the fa- 
vourite amufement of martial nobles, the emperor Lo- 
dovicus Pius prohibited the (eizing of a hawk on account 
of any compofttion or debt. Capitul. hb. iv. § 2 1. But 
if the debtor had no other moveables, even thefe privi- 
leged articles might be feized.—4. In order to render the 
fecurity of property complete within a community, every 
perfon who was admitted a member of it, was obliged 
to buy or build a houfe, or to purchafe lands within its 
precinfls, or at leal! to bring into the town a conlider- 
able portion of his moveables, fer qu,v juflician pojfit, fi 
quid forte in eum querehe menerit. D'Ach. xi. 3 2 6. Ordon. 
i. 367. Libertates S. Georgii de Efperanchia, Hid. de 
Dauphine, tom. i. p. 26.—5. That fecurity might be as 
perfedf as polTible in feme towns, the members of the 
community feem to have been bound for each other. 
D’Ach. x. 64.1.— 6. All queftions with refpeft to pro- 
perty weie tried within the community, by magiftrates 
and judges whom the citizens defied or appointed. Their 
decifions were more equal and fixed than the fentences 
which depended on the capricious and arbitrary will of 
a baron, who thought himfelf fuperior to all laws. 
D’Ach. x. 644. 646. xi. 344. &. paffim. Ordon. iii. 
404.— 7. No member of a community could be bur- 
dened by any arbitrary tax ; for the fuperior lord, who 
granted the charter of community, accepted of a fixed 
cenfus or duty in lieu of all demands. Ordon. tom. iii. 
204. Libertates de Calma Hill, de Dauphine, tom. i. 
p. 19. Libert. St. Georgii de Efperanchia, ibid, p- 26. 
Nor could the members of a community be diftrelfed by 
an unequal impofition of the fum to be levied on the 
community. Regulations are inferred in the charters 
of fome communities, concerning the method of deter- 
mining the quota of any tax to be levied on each in- 
habitant, D’Ach. xi. 350. 36 c. St. Louis publilhed an 
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ordonance concerning this matter which extended to ail 
the communities. Ordon. tom. i. 1 86- Theferegulations 
are extremely favourable to liberty, as they veft the 
power of proportioning the taxes in a certain number 
of citizens chofen om of each parilh, who were bound 
by folemn oath to decide according tojuftice.—That the 
more perfeft fecurity of property was one great objeft 
ofthofe who inftituted communities, we learn, not only 
from the nature of the thing, but from the exprefs words 
of feveral charters, of which I fhall only mention that 
granted by Alienor Queen of England and Duchefs of 
Guienne, to the community of Poitiers, “ ut fua propria 
melius defendere poflint, & magis integie culfcdire.” 
Du Cange, voc. Communia, v. ii. p. 86.— Such are fome 
of the capital regulations eftablifhed in communities 
during the twelfth and thirteenth centuries. Thefe may be 
confidered as the firft expedients or the re eftablilhment 
of law and order, and contributed greatly to introduce 
regular government among all the members of fociety. 
As foon as communities were inftituted, high fentiments 
of liberty began to manifeft themfelves. When Hum- 
bert lord of Beaujeu, upon granting a charter of commu- 
nity to the town of Belleville, exafled of the inhabitants 
an oath of fidelity to himfelf and fucceflbrs, they rtipu- 
lated on their part, that he fhould fwear to maintain 
their franchifes and liberties; and, for their greater fe- 
curity, they obliged him to bring twenty gentlemen to 
take the fame oath, and to be bound together with him. 
D’Ach. ix. In the fame manner the lord of Mori- 
ens in Dauphine produced a certain number of perfons 
as his fureties for the obfervation of the articles contained 
in the charter of community to that town. Thefe were 
bound to furrender themfelves prifoners to the inhabit- 
ants of .Vlo' iens, if their liege lord fhould violate any of 
their franchifes and they promifed to remain in cuftody 
until he fhould grant the members of the community 
redrefs. Hill, de Dauphine, tom. i. p. 17. If the mayor 
or chief magiflrate of a town did any injury to a citizen, 
he was obliged to give fecurity for his appearance in 
judgment in the fame manner as a private perfon j and 

if 
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if cart, was liable to the fame penalty. D’Ach. ix. 1X3. 
Thefe are ideas of equality uncommon in the feudal 
times. Communities were fo favourable to freedom, 
that they were diftinguiflied by the name of Lriertates. 
Du Cange, v. ii. p. 86 i. They were at firft extremely 
odious to the nobles, who forefaw what a check they mull 
prove to their power and domination. Guibert Abbot of 
Nogent calls them execrable inventions, by which, con- 
trary to law and juflice. Haves withdrew themfelves from 
that obedience which they owed to their mailers. Du 
Cange, ib. 86j. The zeal with which feme of the 
nobles and powerful ecclefiadics oppofed the eilablirti- 

■mem of communities, and endeavoured to circumfcnbe 
their privileges, was extraordinary. A ftriking inftance 
of this occurs in the contefts between the archbifhop of 
Reims, and the inhabitants of that community. It 
was the chief bufinefs of every archbilhop, during a con- 
liderable time, to abridge the rights and juriididlion of 
the community ; and the great objeft of the citizens, 
efpecially when the fee was vacant, to maintain, to re- 
cover, and to extend their own jurifdidlion. HiHoire 
civile & politique rie la Ville de Reims, par M. Anquecil, 
tom. i. p. 187, &c. 

The obfervations which I have made ccmerning the 
low flare of cities, and the condition of their inhabitants, 
are confirmed by innumerable palfages in the hillorians 
and laws of the middle ages. It is not improbable, how- 
ever, that fome cities of the firft order were in a better 
Hate, and enjoyed a fuperior degree of 1 berty. Under 
the Roman goveinment, the municipal government efia- 
blifited in cities was extremely favourable to liberty. 
The jurifdidlion of the fenate in each corporation, and 
the privileges of the citizens, were bo It extenfive. 
There is reafon to believe, that fome of the greater 
cities which efcaped the deftrudlive rage of the bar- 
barous nations, flill retained their ancient form of go- 
vernment, at lead in a great meafure. They were go- 
verned by a council of citizens, and by magillrates whom 
they themfelves eledled. Very flrong prefumprions in 
favour of this opinion are produced by M. I’Abbe De 
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Bos, Hift. Crit. de la Mon. Franc, tom i. p. 18, Sec. 
tom ii. p. 574. edit. 1742. It appears from fome of 
the charters of community to cities, granted in the 
twelfth and thirteenth centuries, that thefe only con- 
firm the privileges pofiefied by the inhabitants previous 
to the eftablifhment of the community. D’Acher. 
Spiceleg. vol. xi p 345. Other cities claimed their 

| privileges, as having poflefied them without interruption 
j from the times of the Romans. Hift. Crit. de la 
li Mon Franc, tom. ii p. 333. But the number of cities 
| which enjoyed fueh immunities was fo fmall, as hardly 

in any degree to diminiih the force of nay condufions 
i in the text. 

I NOTE XVII. Sect. I. p. 36. [R]. 

Having given a full account of the eftablihment as 
well as effefls of communities in Italy and France, it 
will be neceffary to inquire with fome attention into 
the progrefs of cities and of municipal government in 
Germany. The ancient Germans had no cities. Even 
in their hamlets or villages they did not build their 
houfes contiguous to each oilier. Tac. de Mor. Germ, 
cap. 16. They confidered it as a badge of fervitude to 
be obliged to dwell in a city furrounded with walls. 
"When one ot their tribes had (haken off the Roman 
yoke, their countrymen required of them, as an evidence 
of their having recovered liberty, to demolilh the walls 
of a town which the Romans had built in their country. 
Even the fierceft animals, faid they, lofe their fpirt and 
courage when they are confined. Tac. Hiftor. lib. iv. 
c. 64. The Romans built feveral cities of note on the 
banks of the Rhine But in all the vaft coun ties from 
(hat river to the coafts of the Baltic, there was hardly 
one city previous to the ninth century of the Chriftian 
ara. Conringius Exercitatio de Urbibus Germania;, 
Oper. vol. i. § 15. 27. 31, &c. Heineccius diffets 
from Conringius with refpedl to this. But even, after 
allowing to his arguments and authorities their utmofl 
force, they prove only, that there were a few places in 
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thofe extenfive regions on which fome hiftorians have 
beftowed the name of towns. Elem. Jur. German, 
lib. t. § loa. Under Charlemagne, and the emperors 
of his family, as the political rtate of Germany began to 
improve, feveral cities were founded, and men became || 
accuftomed to atfociate and to live together in one place. 
Charlemagne founded two archbilhoprics and nine bi- !; 
fhoprics in the moft confiderable towns of Germany, j 
Aub. Mirasi Gpera Diplomatica, vol. i p. 16. His 
fucceflbrs increafed the number of thefe ; and as 
bi/hops fixed their refidence in the chief town of their 
diocefe, and performed religious funftions there, that 
induced many people to fettle in them. Conring ibid. 
§ 48. But Henry, firnamed the Fowler, who began his 
reign A. D. 920, muft be confidered as the great founder 
of cities in Germany. The empire was at that time in- 
fefled by the incurfions oft he Hungarians and other bar- 
barous people. In order to oppofe them, Henry encou- 
raged his fubjefts to fettle in cities which he furrounded 
with walls ftrengthened by towers. He enjoined or per- 
fuaded a certain proportion of the nobility to fix their 
refidence in the towns, and thus rendered the condition of 
citizens more honourable than it had been formerly. 
Wittikindus Annal. lib i. ap Conr.ng §82. From this 
period the number of cities continued to increafe, and 
they became more populous and more wealthy. But 
cities in Germany were ftill dertitute of municipal 
liberty or jurifdi£tion. Such of them as were fituated 
in the Imperial demefnes, were fubjeft to the F.mperors. 
Their Comites, Mijft, and other judges prefided in them, 
and difpenfed juftice. Towns fituated on the eftate of 
a baron, were part of his fief, and he or his officers 
exercifed a fimilar jurifdidlion in them. Conring. ibid. 
§ 73, 74. Heinec. Elem. Jur. Germ. lib. i. § 104. I 
The Germans borrowed the inftitution of communities 
from the Italians. Knipfchildius Traiffatus Politico* I 
Hiftor. Jurid. deCivitatum Imperialium Juribus, vol. i. 
lib. i. cap. 5. No. 43. Frederick Barbarofla was the 
firft emperor who, from the fame political confideration J 
that influenced Louis le GroSj multiplied communities 

in | 
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in order to abridge the power of the nobles. Pfeffel 
Abrege de I Kiftoire & du Droit Publique d’Allemagne, 
4to. p. 297. From the reign of Henry the Fowler, to 
the time when the German cities acquired full poffefiion 
of their immunities, various circumftances contributed 
to their increafe. The eftabhfhment of bifhoprics (al- 
ready mentioned) and the building of cathedrals, natur- 
ally induced many people to fettle near the chief place 
of worfhip. It became the cuflom to hold councils and 
courts of judicature of every kind, ecclefiafiical as well 

1 as civil, in cities. In the eleventh century, many (laves 
» were enfranchifed, the greater part of whom fettled in 
1 cities. Several mines were difcovered and wrought in 

different provinces, which drew together fuch a con- 
J courfe of people, as gave rife to feveral cities, and in- 
1 creafed the number of inhabitants in others. Conring. 
]jj 105. The cities began in the thirteenth century to 
l| form leagues for their mutual defence, and for reprefling 
1 the diforders cccafloned by the private wars among the 
if barons, as well as by their exadlions. This rendered 
| the condition of the inhabitants of cities more fecure 
jthan that of any other order of men, and allured many 

to become members cf their communities. Conring. 
^ 94. There were inhabitants of three different ranks 
in the towns of Germany : the nobles, or familite ; the 

I citizens, or liberi ; and the artifans, who were Oaves, or 
< homines proprii. Knipfchild. lib. ii. cap. 29. No. 13. 
ij Henry V. who began his reign A. D. 1 ic6, enfranchifed 
I! the (laves who were artifans or inhabitants in feveral 
) towns, and gave them the rank of citizens or liberi. 

Pfcffel, p. 254. Knipfch. lib. ii. c. 29. No. 113.119. 
1 Though the cities in Germany did not acquire liberty fo 

early as thofe in France, they extended their privileges 
1 much farther. All the Imperial and free cities, the 

1 number of which is confiderable, acquired the full right 
[ of being immediate ; by which term, in the German jurif- 

prudence, we are to underftand, that they are fubjedt 
to the empire alone, and poflefs within their own pre- 
cinfis all the rights of complete and independent fove- 
reignty. The various privileges of the Imperial cities, 

VOl. I. a a the 



266 PROOFS AND ILLUSTRATIONS, 
the great guardians of the Germanic liberties, are enu- 
merated by Knipfchild. lib. ii. The moft important 
articles are generally known, and it would be improper 
to enter into any difquifition concerning minute par- 
ticulars. 

NOTE XVIII. Sect. I. p. 36. [S]. 
The Spanifh biftorians are almoft entirely filent con- 

cerning the origin and progrefs of communities in that 
kingdom ; fo that I cannot fix, with any degree of 
certainty, the time and manner of their firft introdo£lion 
there. It appears, however, from Mariana, vol. ii. 
p. 2zt- fol. Hagae, 1736, that in the year 1350, eigh- 
teen cities had obtained a feat in the Cortes of Cafitle. 
From the account, which will be given of their conlli- 
tution and pretenfions, Se£t. III. of this volume, it 
appears that their privileges and form of government 
were the fame with thofe of the other feudal corpor- 
ations ; and this, as well as the perfeft fimilarity of 
political inftitutions and tranfa&ions in all the feudal 
kingdoms, may lead us to conclude that communites 
were introduced there in the fame manner, and pro- I 
bably about the fame time, as in the other nations of 
Europe. In Aragon, as I fhall have occafion to obferve 
in a fubfequent note, cities feem early to have acquired 
extenfive immunities, together with a fhare in the legif- 
lature. In the year 1118, the citizens of Saragolfa had 
not only attained political liberty, but they were declared 
to be of equal rank with the nobles of the fecond clafs ; 
and many other immunities, unknown to perfons in ti 
their rank of life in other parts of Europe, were con 
ferred upon them. Zurita Annales de Aragon, tom. i. 
p. 44. In England^ the eftablilhrnent of communities 
or corporations was porterior to the conqueft. The 
praflice was borrowed from France, and the privileges 
granted by the crown were perfe&ly fimilar to thofe 
which I have enumerated. Tint as this part of hiftory 
is well known to molt of my readers, 1 (hall, without Ui 
entering into any critical or minute difcufiion, refer them it 
to authors who have fully illuftrated this interefting 
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• -point in the Englifh hiftory. Brady’s Treatife of Bo- 

roughs. Madox Firma Burgi, cap. i. fedt. ix. Hume’s 
i Hiftory of England, vol. i. append, i. and ii. It is not 

improbable that feme of the towns in England were 
'( formed into corporations under the Saxon kings, and 

that the charters granted by the kings of the Norman 
race were not charters of enfranchifement from a Bate 

: of flavery, but a confirmatiou of privileges which they 
already enjoyed. See Lord Lyttelton’s Hiftory of Hen- 

| ry II. vol. ii. p. 317. The Englifh cities, however, 
i were very inconfiderable in the twelfth century. A 

clear proof of this occurs in the hiflory to which I 
I laft referred. Fitzftephen, a contemporary author, gives 

a defeription of the city of London in the reign of 
I Henry II. and the terms in which he fpeaks of its trade, 
i its wealth, and the fplendour of its inhabitants, would 
I fugged no inadequate idea of its Bate at prefent, when 

it is the greateB and moB opulent city of Europe. 
But all ideas of grandeur and magnificence are merely 
comparative ; and every defeription of them in general 

:l terms is very apt to deceive. It appears from Peter of 
IBlois, archdeacon of London, who flourifhed in the fame 

reign, and who had good opportunity of being well in- 
formed, that this city of which FitzBephen gives fuch a 
pompous account, contained no more than forty thou- 
fand inhabitants. Ibid. 315, 316. The other cities 
were fmall in proportion, and were not in a condition 
to extort any extenfive privileges. That the conflitution 
of the boroughs in Scotland, in many circumBances, 
refembled that of the towns in France and England, is 
mamfefi from the Leges Burgorum, annexed to the Re- 
giam Majefiatem, 

N OTE XIX. Sect. I. p. 42. [Tj. 
Soon after the introdudlion of the third eflate into 

the national council, the fpirit of liberty which that 
excited in France began to produce confpicuous effefts. 
In feveral provinces of France the nobility and com- 
munities formed afibciations, whereby they bound them- 
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felves to defend their rights and privileges againft the 
formidable and arbitrary proceedings of the king. The 
Count de Boulainvilliers has preferved a copy of one of 
thefe aflbciations, dated in the year 1314, twelve years 
after the admiflion of the deputies from towns into the 
States General. Hiftoire de I’ancien Gouvernement de la 
France, tom. ii. p. 94. The vigour with which the 
people aflerted and prepared to maintain their rights, 
obliged their lovereigns to refpeft them. Six years after 
this aflbciation, Philip the Long iflued a writ of fummons 
to the community of Narbonne, in the following terms : 
“ Philip, by the grace, &c. to our well-beloved, &c. 
As we defire with all our heart, and above all other 
things, to govern our kingdom and people in peace arid 
tranquillity, by the help of God ; and to reform our faid 
kingdom in fo far as it ftands in need thereof, for the 
public good, and for the benefit of our fubjects, who in 
times part have been aggrieved and opprelTed in divers 
manners by the malice of fundry perfons, as we have 
learned by common report, as well as by the information 
of good men worthy of credit, and we having determined 
in our council which we have called to meet in our good 
city, &c. to give redrefs to the utmoft of our power, by 
all ways and means poffible, according to reafon and 
juftice, and willing that this fhould be done with fo- 
lemnity and deliberation by the advice of the prelates, 
barons, and good towns of our realm, and particularly 
of you, and that it fhould be tranfafted agreeably to the 
will of God, and for the good of our people, therefore 
we command,” &c. Mably, Obfervat. ii. App. p. 386. 
I fhall allow thefe to be only the formal words of a public 
and legal ftyle ; but the ideas are lingular, and much 
more liberal and enlarged than one could expefl in that 
age. A popular monarch of Great Britain could hardly 
addrefs himfelf to parliament, in terms more favourable 
to public liberty. There occurs in the hiftory of France 
a linking inllance of the progrefs which the principles 
of liberty had made in that kingdom, and of the influ- 
ence which the deputies of towns had acquired in the 
States General. During the calamities in which the war 
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with England, and the captivity of King John, had in- 
volved France, the States General made a bold effort to 
extend their own privileges and jurifdidlion. The regu- 
lations eftablifhed by the States, held A. D. t.t55> con- 
cerning the mode of levying taxes, the adminiftration of 
which they veiled not in the crown, but in commifiion- 
ers appointed by the States ; concerning the coining of 
money; concerningthe redrefsof the grievance of purvey- 
ance 5 concerning the regular adminiflration of juflice ; 
are much more fuitable to the genius of a republican 
government than that of a feudal monarchy. This curious 
ftatute is pubhfhed, Ordon. t. iii. p. 19. Such as have 
not an opportunity to confult that large colleilion, will 
find an abridgment of it in Hid. de France par Villaret, 
tom. ix. p, i.^o. or in Hifloire de Boulainv. tom. ii. 113. 
The French hiftorians reprefent the bilhou of Laon, and 
Marcel Provoft of the merchants of Paris, who had the 
chief diretlion of this afiembiy, as feditious tribunes, 
violent, interefted, ambitious, and aiming at innovations 
fubverfive of the conftitution and government of their 
country. That may have been the cafe, but thefe men 
pofTeded the confidence of the people ; and the meafures 
which they propofed as the mod popular and acceptable, 
as well as mod likely to increafe their own influence, 
plainly prove that the fpirit of liberty had fpread won- 
derfully, and that the ideas which then prevailed in 
France concerning government were extremely liberal. 
The States General held at Paris, A.D. 1355, confided 
of about eight hundred members, and above one half 
of thefe were deputies from towns. M. Secoufle Pref. 
a Ordon. tom. iii. p. 48. It appears that in all the 
different alfembhes of the States, held during the reign 
of John, the reprefentatives of towns had great influ- 
ence, and in every refpeft the third State was confidered 
as co-ordinate and equal to either of the other two. 
Ibid, paflim. Thefe fpirited efforts were made in France 
long before the Houfe of Commons in England acquired 
any confiderable influence in the legiflature. As the 
feudal fyfiem was carried to its utmofl height in Franee 
fooner than in England, fo it began to decline fooner in 
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the former than in the Utter kingdom. In England, 
almoft alt attempts to eftablifh or to extend the liberty 
of the people have been fuceefsi'ul ; in France they have 
proved unfortunate. What were the accidental events, 
or political caufes, which occafioned this difference, it is 
not my prefent bufinefs to enquire. 

NOTE XX. Sect. I. p. 44. [U]. 

In a former Note, No. VIII. I have enquired into 
the condition of that part of the people which was em- 
ployed in agriculture, and have reprefented the various 
hardfnips and calamities of their fituation. When char- 
ters of liberty or manumillion were granted to fuch 
perfons, they contained four conceffions correfponding 
to the four capital grievances to which men in a (late 
of fervitude are fubjeft. r. The right of difpofing of 
their perfons by fale or grant was relinquifhed. i. Power 
was given to them of conveying their property and 
effedis by will or any other legal deed. Or if they hap- 
pened to die inteftate, it was provided that their pro- 
perty (hould go to their lawful heirs in the fame 
manner as the property of other perfons. 3. The 
fervices and taxes which they owed to their fuperior 
or liege lord, which were formerly arbitrary and impofed 
at plealure, are precifely afcertained. 4. They are 
allowed the privilege of marrying according to their own 
inclination ; formerly they could contrail no marriage 
without iheir lord’s permilfion, and with no perfon but 
one of his (laves. All thefe particulars are found united 
in the charter granted (dabitatoribus Montis Britonis, 
A. D. 1376. Hid. de Dauphine, tom. i. p. Sr. Many 
circumftances concurred with thofe which I have men- 
tioned in the text in procuring them deliverance from 
that wretched date. The gentle fpirt of the Chridian 
religion ; the doilrines which it teaches, concerning the 
original equality of mankind ; its tenets with refped to 
the divine government, and the impartial eye with 
which the Almighty regards men of every condition, 
and admits them to a participation of his benefits, are 

all 
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all inconfiftent with fervitude. But in this, as in many 
other indances, confiderations of interett, and the max- 
ims of falfe policy, led men to a conduft inconfilient 
with their principles. They were fo fenfible. however, 
of this inconfiftency, that to fet their fellow chriitians at 
liberty from fervitude was deemed an add of piety highly 
meritorious and acceptable to Heaven. The humane 
fpirit of the Chriftian religion ftruggled long with the 
maxims and manners of the world, and contributed more 
than any other circumflance to introduce the pradlice of 
manumifiion. When Pope Gregory the Great, who 
flourilhed toward the end of the fixrh century, granted 
liberty to feme of his flaves, he gives this reafon for it, 
“ Cum Redemptor nofter, totius conditor naturae, ad 
hoc propitiatus humanam carnem voluerit affumere, 
ut divinitatis fore gratia, dirempto (quo tenebamur cap- 
tivi) vinculo, priftinae nos reftitueret libertati; falu- 
briter agitur, ft homines, quos ab initio Hberos natura 
protulit, & jus gentium jugo fubftituit fervitutis, in ea, 
qua nati fuerant, manumittentis beneficio, libertati 
reddantur.’' Gregor. Magn. ap. PoigielT. lib. iv. c. i. 

3. Several laws or charters founded on reafons fimilar 
to this, are produced by the fame author. Accordingly, 
a great part of the charters of manumitiion, previous to 
the reign of Louis X. are granted pro amore Dei, pro 
remedio animae, & pro mercede animse. Murat. Antiq. 
Ital. vol. i. p. 849, 85c. Du Cange, voc. Manumijffio. 
The formality of manumiiTion was executed in a church, 
as a religious folemnity. The perfon to be fet free was 
led round the gieat altar with a torch in his hand, he 
took hold of the horns of the altar, and there the folemn 
words conferring liberty were pronounced. Du Cange, 
ib. vol. iv. p. 467. I fhall tranferibe a part of a char- 
ter of manumiHion granted A. D. 1036 ; both as it con- 
tains a full account of the ceremonies ufed in this formof 
manumiffion, and as a fpecimen of the imperfedl know- 
ledge of the Latin tongue in that barbarous age. It is 
granted by Willa the widow of Hugo the Duke and 
Marquis, in favour of Clariza one of her flaves. “ Et 
ideo nos Domine Wille indite comelifle—libera et abfolvo 
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te Cleriza filia Uberto—pro timore omnipotentis Dei, & 
remedio luminarie anime bone memorie quondam fupra 
fcripto Domini Ugo glorioffifiimo, ut quando ilium 
Dominus de hac vita migrate, juflerit, pars iniqua non 
abeat potertatem ullam, fed anguelus Domini noftri Jefu 
Chrifti colocare dignitur ilium inter fanftos diledlos fuos ; 
& beatus Petrus princips apoftolorum, qui habed potef- 
tatem omnium animarum ligandi et abfolvendi, ut ipli 
abfolvat animx ejus de peccatis fui, & aperiad ilium 
janua paradifi ; pro eadcm vero ration!, in mano mite 
te Benzo preibiter, ut vadat tecum in ecclefia fandi 
Bartholomaei apoftoli; traad de tribus vicibus circa altare 
ipfius ecclefiae cum caereo apprehenfum in manibus tuis j 
& manibus fuis; deinde exite ambulate in via quadru- 
bio, ubi quatuor vie fe deviduntur. Statimq; pro re- i 
medio luminarie anime bone memorie quondam fupra 
fciipto Domini Ugo et ipfi prefbiter Benzo fecit omnia, 
& dixit, Ecce quatuor vie, ite et ambulate in quacunq; 
partem tibi placuerit, tarn lie fupra feripta Cleriza, qua 
nofque tui heredes, qui ab hac bora in antea nati, vcl I 
procreati fuerit utriufq; fexus, &c. Murat, ib. p. 
Many other charters might have been felefled, which, 
in point of grammar or ftyle, are in no wife fuperior to I 
this. Manumiffion was frequently granted on death-bed 
or by latter-will. As the minds of men are at that 
time awakened to fentiments of humanity and piety, I 
thefe deeds proceeded from religious motives, and were 
granted pro redemptions animet, in order to obtain accept- 
ance with God. Du Cange ubi fupra, p. 470. & voc. 
Ser-vuSy vol. vi. p.451. Another method of obtaining 1 
liberty was by entering into holy orders, or taking the 
vow in a monartery. This was permitted for feme 
time ; but fo many Haves efcaped, by this means, out of 
the hands of their mafters, that the praftice was after- 1 
wards reftrained, and at laft prohibited by the laws of I 
almoft all the nations of Europe. Murat, ib. p. 84a. ■ 
Conformably to the fame principles, princes, on the '& 
birth of a fon, or upon any other agreeable event, ap- Ij 
pointed a certain number of (laves to be enfranchifed, as ■ 
a tertimony of thttir gratitude to God for that benefit. 

Marculd tf 
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Xfarculfi Form. Hb. i. cap. 39. There are feveral forms 
©f manumiflion publifhed by Marculfus, and all of them 
are founded on religious confiderations, in order to pro- 
cure the favour of God, or to obtain the forgivenefs of 
their fins. Lib. ii. c. 13. 13, 34. edit. Baluz. The 
fame obfervation holds with refpeft to the other col- 
lections of Formulte annexed to Marculfus. As fenti- 
ments of religion induced feme to grant liberty to their 
fellow-chriftians who groaned under the yoke of fervi- 
tude ; fo miftaken ideas concerning devotion led others 
to relinquifb their liberty. When a perfon conceived an 
extraordinary refpedt for the faint who was the patron 
of any church or monaftery in which he was accuftomed 
to attend religious worihip, it was not unufual among 
men polfelTed with an excefs of fuptrftitious reverence, 
to give up thcmfelves and their pofterity to be the (laves 
©f the faint. Mabillon de Re Diplomat, lib. vi. 63*. 
The oblati or voluntary (laves of churches or monafteries 
were very numerous, and may be divided into three 
different claffes. The firft were fuch as put themfelves 
and eifefh under the proteftion of a particular church 
Or monailery, binding themfelves to defend its privi- 
leges and property againft every aggrefibr. Thefe were 
prompted to do fo not merely by devotion, but in order 
to obtain that fecurity which arofe from the protedlion of 
the church. They were rather vaflals than (laves, and 
fometimes perfons of noble birth found it prudent to 
fecure the protedlion of the church in this manner. 
Perfons of the fecond clafs bound themfelves to pay an 
annual tax or quit-rent out of their eftates to a church 
©r monaftery. Befides this, they fometimes engaged 
to perform certain ftrvices. They were called cenfuales. 
The laft clafs confided of fuch as actually renounced 
their liberty, and became (laves in the ftridt and proper 
fenfe of the word. Thefe were called mnifteriales, and 
enftaved their bodies, as feme of the charters bear, that 
they might procure the liberty of their fouls. Potgi- 
efferus de (latu fervotum, lib. i. cap. i. ^ 6, 7. How 
zealous the clergy were to encourage the opinions which 
led to this pradlice, will appear from a claufe in a 
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charter by which one gives up himfelf as a (lave to a 
monartery. “ Cum (it omni carnali ingenuitate gene- 
rolius extremum quodcumq; Dei fervitium, fcilicet 
quod terrena nobilitas multos plerumq; vitiorum fervos 
facit, fervitus vero Chrirti nobiles virtutibus reddit, I 
nemo autem fani capitis virtutibus vitia comparaverit, 
claret pro certo eum efle generofiorem, qui fe Dei (er- 
vitio prsebuerit proniorem. Quod ego Ragnaldus in- 
telligens, &c.” Another charter is exprelied in the 9 
following words : “ Eligens magis erte fervus Dei quam J 
libertus fseculi, (irmiter credens & fciens, quod fervire I 
Deo, regnare eft, fummaque ingenuitas (it in qua fervitus I 
comparabatur Chrifti, &c.” Du Cange, voc. Oblatus, 9 
vol. iv. p. iz86, 1187. Great, however, as the power 
of religion was, it does not appear, that the enfran- 
chifement of (laves was a frequent praflice while the 
feudal fyftem preferved its vigour. On the contrary, 
there were laws which fee bounds to it as detrimental to 
fociety. Potgielf. lib. iv. c. a. § 6. The inferior 
order of men owed the recovery of their liberty to the 
decline of that ariftocratical policy, which lodged the 
mod extenfive power in the hands of a few members 
of the fociety, and deprerted all the reft. When I 
Louis X. ilfued his ordonance, feveral (laves had been 
fo long accuftomed to fervitude, and their minds were 
fo much debafed by that unhappy (ituation, that they I 
refufed to accept of the liberty which was offered them. 
P’Ach. Spicel. vol. xi. p. 387. Long after the reign of 
Louis X. feveral of the French nobility continued to 
alfert their ancient dominion over their (laves. It ap- I 
pears from an ordonance of the famous Bertrand de 
Guefchlin Conftable of France, that the cuftom of en- 
franchifing them was confidered as a pernicious innova* §> 
tion. Morice Mem. pour fervir des preuves a 1’Hift. de ?! 
Bret. tom. ii. p. ico. In fome inftances, when the 
prae<Bal (laves were declared to be freemen, they were 1 
ilill bound to perform certain fervices to their ancient I 
mafters j and were kept in a (late different from other I 
fubjedls, being reftricted either from purchaling land, 
Qi becoming members of 3 community within the pre- 
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cinfls of the manor to which they formerly belonged. 
IWartene & Durand. Thefaur. Anecdot. vol. i. p.914. 
This, however, feems not to have been common.— 
There is no general law for the manumitfion of Haves 
in the Statute-book of England, fimilar to that which 
has been quoted from the Ordonances of the kings of 
France. Though the genius of the Englilh conftitution 
feems early to have favoured perfonal liberty, perfonal 
fervitude, neverthelefs, continued long in England in 
forne particular places. In the year 15(4, we find a 
charter of Henry VIII. enfranchifing two flaves be- 
longing to one of his manors. Kym. Feeder, vol. xiii. 
p. 470. As late as the year 1574, there is a commif- 
fion from Queen Elizabeth with refpedl to the manu- 
miflion of certain bondmen belonging to her. Rymer, 
in Obfervat. on the Statutes, &c. p. 251. 

NOTE XXI. Sect. I. p. 51. [X]. 
. There is no cuftom in the middle ages more fingu- 
lar than that of private war. It is a right of fo great 
importance, and prevailed fo univerfally, that the regula- 
tions concerning it occupy a confiderable place in the 
fyfiem of laws during the middle ages. M. de Montef- 
quieu, who has unravelled fo many intricate points in 
feudal jurifprudence, and thrown light on fo many cuf- 
toms formerly obfeure and unintelligible, was not led by 
his fubjeft to ccnfider this. I (hall therefore give a 
more minute account of the cuftoms and regulations 
which direded a praftice fo contrary to the prefent ideas 
©f civilized nations concerning government and order. 
I. Among the ancient Germans, as well as other na- 
tions in a fimilar (late of fociety, the right of avenging 
injuries was a private and perfonal right exercifed by 
force of arms, without any reference to an umpire, or 
any appeal to a magiftrate for decifion. The cleareft 
proofs of this were produced, Note VI.—2. This prac- 
tice fubfilled among the barbarous nations after their 
fettlement in the provinces of the empire which they 
conquered j and as the caufes of diffenfion among them 
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multiplied, their family feuds and private wars became 
more frequent. Proofs of this occur in their early hif- 
torians. Greg. Turon. Hill. lib. vii. c. 2. lib. viii. 
c. 18. lib. x. c. 27. and likevvife in the codes of their 
laws. It was not only allo.wable for the relations to 
avenge the injuries of their family, but it was incum- 
bent on them. Thus by the laws of the Angli and 
Werini, ad quemcunque hereditas terras pervenerit, ad 
ilium veftis bellica id eft lorica & ultio proximi, et fola- 
tio leudis, debet pertinere, tit. vi. § 5. ap. Lindenbr. 
Leg. Saliq. tit. 63. Leg. Longob. lib. ii. tit. 14.. § ic- 
— 3. None but gentlemen, or perfons of noble birth, 
had the right of private war. All difputes between 
flaves, villani, the inhabitants of towns, and freemen 
of inferior condition, were decided in the courts of 
juftice. All difputes between gentlemen and perfons of 
inferior rank were terminated in the fame manner. The 
right of private war fuppofed nobility of birth, and 
equality of rank in both the contending parties. Beau- 
manoir Coftumes de Beauv. ch. lix. p. 300. Ordon. 
des Rois de France, tom. ii. 395. § xvii. 5-^8. § xv. 
&c. The dignified eccleliaftics likevvife claimed and 
exercifed the right of private war ; but as it was not 
altogether decent for them to profecute quarrels in per- 
fon, advocati or •vidimus were chofen by the feveral mo- 
nafteries and bifhoprics. Thefe were commonly men of 
high rank and reputation, who became the protedlors of 
the churches and convents by which they were elefled j 
efpoufed their quarrels, and fought their battles ; armis 
omnia quae erant ecclefiae viriliter defendebant, et vigi- 
lanter protegebant. Bruftel Ufage des Fiefs, tom. i. 
p. 144. Du Cange, voc. Advocatus. On many occa- 
fions, the martial ideas to which ecclefiaftics of noble 
birth were accuftomed, made them forget the pacific 
fpirit of their profeffion, and led them into the field in 
perfon at the head of their vaftals, “ flamma, ferro, 
csde, pofleftiones ecclefiarum praelati defendebant.'* 
Guido Abbas ap. Du Cange, ib. p. 179. — 4. It was not 
every injury or trefpafs that gave a gentleman a title to 
make war upon his adverfary. Atrocious ails of 
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i •violence, infults and affronts publicly committed, were 

legal and permitted motives for taking arms againft the 
1 authors of them. Such crimes as are now punifhed 

capitally in civilized nations, at that time juftified pri- 
1 vate hoftilities. Beauman, ch. lix. Du Cange Differt. 

xxix. fur Joinville, p. 331. But though the avenging 
1 of injuries was the only motive that could legally au- 
I thorife a private war, yet difputes concerning civil pro- 
1 perty often gave rife to hoftilities, and were terminated 
t by the fword. Du Cange Ditfert. p. 332.—5. All 
Iperfons prefent when any quarrel arofe, or any aft of 

violence was committed, were included in the war 
which it occafioned ; for it was fuppofed to be impof- 
fible for any man in fuch a fituation to remain neuter, 

! without taking fide with one or other of the contending 
parties. Beauman. p. 300.—6. All the kindred of the 
two principals in the war were included in it, and 
obliged to efpoufe the quarrel of the chieftain with 

3 whom they were connefted, Du Cange, ib. 331. This 
was founded on the maxim of the ancient Germans, 

'I “ fufcipere tarn inimicitias feu patris, feu propinqui, 
(| quam amicitias, neceffe eft j” a maxim natural to all 
]j rude nations, among which the form of fociety, and 
ilt political union, ftrengthen fuch a fentiment. This obli- 

gation was enforced by legal authority. If a perfon 
refufed to take part in the quarrel of his kinfman, and 
to aid him againft his adverfary, he was deemed to have 

" renounced all the rights and privileges of kindredfhip, 
and became incapable of fucceeding to any of his rela- 
tions, or of deriving any benefit from any civil right or 
property belonging to them. Du Cange Difiert. p. 333. 

i The method of afcertaining the degree of affinity which 
ft obliged a perfon to take part in the quarrel of a kinf- 
I man, was curious. While the church prohibited the 
1 marriage of perfons within the feventh degree of affini,- 
| ty, the vengeance of private war extended as far as this 
i abfurd prohibition, and all who had fuch a remote con- 
1 neftien with any of the principals, were involved in the 
I calamities of war. But when the church relaxed fome- 

what of its rigour, and did not extend its prohibition 
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of marrying beyond the fourth degree of affinity, the 
fame reitriftion took place in the conduit of private 
war. Beauman. 303. Du Cange Dilfert. 333. — 7. A 
private war could not be carried on between two full 
brothers, becaufe both have the fame common kindred, 
and confequently neither had any perfons bound to 
fland by him againft the other in the Cornell; but two 
brothers of the half blood might wage war, becaufe each 
of them has a diltindl kindred. Beauman. p. 199.— 
8. The vaflals of each principal in any private war were 
involved in the conteft, becaufe by the feudal maxims 
they were bound to take arms in defence of the chieftain 
of whom they held, and to affift him in every quarrel. 
As foon, therefore, as feudal tenures were introduced, 
and this artificial conneilion was ellablilhed between 
valfals and the baron of whom they held, vafials came 
to be confidered as in the fame flate with relations. 
Beauman. 301. — 9. Private wars were very frequent 
for feveral centuries. Nothing contributed more to in- 
creafe thofe diforders in government, or to encourage 
fuch ferocity of manners as reduced the nations of Eu- 
rope to that wretched flate which diflinguilhed the pe- 
riod of hiflory which I am reviewing. Nothing was 
fuch an cbftacle to the introdudlion of a regular aclmini- 
flration of juflice. Nothing could more eft'edlually dif- 
courage induflry, or retard the progrefs and cultivation 
of the arts of peace. Private wars were carried on with 
all the deftrudlive rage which is to be dreaded from 
violent refentment when armed with force, and autho- 
rifed by law. It appears from the fiatutes prohibiting 
or reftraining the exercife of private hoflilities, that the 
invafion of the moll barbarous enemy could not be 
more defolating to a tountry, or more fatal to its in- 
habitants, than thofe intefline wars. Ordnn. tom. i. 
p.701. tom. ii. p. 395.408- 507, &c. The contem- 
porary hiflorians defcribe the excefies committed in 
profecution of thefe quarrels in fuch terms as excite 
aflonifhment and horror. 1 fhall mention only one 
paffage from the hiflory of the Holy War, by Guibert 
Abbot of Nogent: “ Erat eo tempore maximis ad in- 
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t irk cm hoftilitatibus, totius Francorum regni fafta tur- 

batio ; crebra uoiq; latrocinia, viarum obfelFio; audie- 
, bantur palbm, immo fiebant incendia infinita ; nullis 
t praeter fola & indomita cupidjtate exiftentibus caufis ex- 
ij truebantur prslia , & ut brevi totum claudam, quicquid 
i obtutibus cupidorum fubjacebat, nufquam attendendo 

1) cujus eflet, praedac patebat.” Gefta Dei per Francos, 
J vol. i. p. 48a. 

Having thus colle&ed the chief regulations which 
i| cuftom had eitablilhed concerning the right and exercife 

li of private war, 1 (hall enumerate, in chronological 
t order, the various expedients employed to abolilh or 
Ireftrain this fatal cuftom. . The firft expedient em- 

ployed by the civil magiftrate, in order to fet fom? 
bounds to the violence of private revenge, was the fix- 
ing by law the fine or compofition to be paid for each 
different crime. The injured perfon was originally the 
foie judge concerning the nature of the wrong which 
he had fuffered, the degree of vengeance which he 
fhould exaft, as well as the fpecies of atonement or re- 
paration with which he might reft fatisfied. Refent- 

1 ment became of courfe as implacable as it was fierce. 
I It was often a point of honour not to forgive, nor to 

1 be reconciled. This made it necelfary to fix thofe com- 
i pofitions which make fo great a figure in the laws of 

1 barbarous nations. The nature of crimes and offences 
9 was effimated by the magiftrate. and the fum due to 

the perfon offended was afcertaine ! with a minute and 
( often a whimficat accuracy. Rotharis, the legiflator of 

the Lombards, who reigned about the middle of the 
> feventh century, difcovers his intention both in afcer- 

taining the compofition to be paid by the offender, and 
in increafing its value ; it is, fays he, that the enmity 
may be extinguifhed, the profecution may ceafe, and 

I peace may be reffored. Leg. Longob. lib. i. tit. 7, 
§ 10.—2. About the beginning of the ninth centgry, 
Charlemagne (truck at the root of the evil, and enact- 
ed, “ That when any perfon had been guilty of a 
crime, or had committed an outrage, he (hould imme- 
diately fobmic to the penance which the church im- 
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impofed, and offer to pay the compofition which the 
law prefcribed ; and if the injured perfon or his kindred 
fhould refufe to accept of this, and prefume to avenge 
themfelves by force of arms, their lands and properties 
fhould be forfeited.” Capitul. A. D. 8oe, edit. Baluz. 
vol. i. 37?. — 3. But in this, as well as in other regulations, 
the genius of Charlemagne advanced before the fpirit of 
his age. The ideas of his contemporaries concerning 
regular government were too imperfeft, and their man- 
ners too fierce to fubmit to this law. Private wars, 
with all the calamities which they occafioned, became 
more frequent than ever after the death of that great 
monarch. His fucceffors were unable to reftrain them. 
The church found it neceffary to interpofe. The mod 
early of thefe interpofitions now extant, is towards the 
end of the tenth century. In the year 990, feveral bi- 
fhops in the fouth of France affembled, and publifhed 
various regulations, in order to fet fome bounds to the 
violence and frequency of private wars ; if any perfon 
within their diocefes fhould venture to tranfgrefs, they 
ordained that he fhould be excluded from all Chriftian 
privileges during his life, and be denied Chriftian burial 
after his death. Du Mont Corps Diplomatique, tom. i. 
p. 41. Thefe, however, were only partial remedies j 
and therefore a council was held at Limoges, A. D. 994. 
The bodies of the faints, according to the cuftom of thofe 
ages, were carried thither; and by thefe facred relics 
men were exhorted to lay down their arms, to extin- 
guifh their animofities, and to fwear that they would 
not for the future violate the public peace by their pri- 
vate hoftilities. Bouquet Recueil des Hiftor. vol. x. 
p. 49. 147. Several other councils iffued decrees to the 
fame effeft. Du Cange Difiert. 343.—4. But the au- 
thority of councils, how venerable foever in thofe ages, 
was not fufficient to abolifh a cuftom which flattered the 
pride of the nobles, and gratified their favourite paffions. 
The evil grew fo intolerable, that it became neceffary 
to employ fupernatural means for fupprefting it. A 
bifhop of Aquitaine, A. D. 1032, pretended that an 
angel had appeared to him, and brought him a writing 
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from heaven, enjoining men to ceafe from their hoftili- 
ties, and to be reconciled to each other. It was during 
a feafon of public calamity that he publifhed this revela- 
tion. The minds of men were difpofed to receive pious 
imprefiions, and willing to perform any thing in order to 
avert the wrath of heaven. A general peace and cefla- 
tion from hoftilities took place, and continued for feven 
years ; and a refolution was formed, that no man (hould 
in times to come attack or moleft his adverfaries during 
the feafon fet apart for celebrating the great feftivals of 
the church, or from the evening of Thurfday in each 
week, to the morning of Monday in the week enfuing, 
the intervening days being confidered as particularly holy, 
our Lord’s PalTion having happened on one of thefe days, 
and his Refurredfion on another. A change in the dif- 
politions of men fo fudden, and which produced a refo- 
lurion fo unexpefted, was confidered as miraculous; and 
the refpite from holfilities which followed upon it, 
was called Ihe Truce of God. Glaber. Rodulphus 
Hiltor. lib. v. ap. Bouquet, vol. x. p. 59. This, 
from being a regulation or concert in one kingdom, 
became a general law in Chriftendom, was confirmed 
by the authority of feveral Popes, and the violators were 
fubjedfed to the penalty of excommunication. Corpus 
Jur. Canon. Decretal, lib. i. tit. 34. c. i. Du Cange 
Glofiar. voc. Treuga. An a'df of the council of Toulujes 
in Roufiillon, A. D. 1041, containing all the ftipulations 
required by the truce of God, is publifhed by Dom 
de Vic & Dom Vaifette, Hid. de Languedoc, tom. ii. 
Prtuves, p. 206. A ceffation from holtililies during three 
complete days in every week, allowed fuch a confider- 
able fpace for the paflions of the antagonifts to cool, 
and for the people to enjoy a refpite from the calamities 
of war, as well as to take meafures for their own fecu- 
rity, that, if this truce of God had been exadfly obferv- 
ed, it muff have gone far towards putting an end to pri- 
vate wars. This, however, feems not to have been 
the cafe ; the nobles, difregarding the truce, profecuted 
their quarrels without interruption as formerly. Qua 
pimirum tempeftate, univerfas provinciae adep devafiq- 

B B 3 tionis 
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tionis continue importunitate inquietantur, ut ne ipfa, 
pro obfervatione divinee pacis, profefia facramenta culio- 
diantur. Abbas Ufpergenlis, apud Datt. de pace impe- 
rii pubiica, p. 13. No. 35. The violent fpirit of the 
nobility could not be reftrained by any engagements. 
The complaints of this were frequent ; and bilhops, in 
order to compel them to renew their vows and promifes 
of ceafing from their private wars, were obliged to en- 
join their clergy to fufpend the performance of divine 
fervice and the exercife of any religious funflion within 
the parifhes of fuch as were refraflory and obftinate. 
Hift. de Langued. par D D. de Vic & Vaifette, tom. ii. 
Preuves, p. 1 18. — t. The people, eager to obtain relief 
from their fufferings, called in a fecond time revelation to 
their aid. Towards the end of the twelfth century, a 
carpenter in Guienne gave out, that Jefus Chrift, to- 
gether with the bleffed Virgin, had appeared to him, 
and having commanded him to exhort mankind to peace, 
had given him, as a proof of his miflion, an image of 
the Virgin holding her fon in her arms, with this in- 
fcription. Lamb of God •who takejl aauay the fmsof tbs "world, 
give us peace. This low fanatic addrefled himfelf to an 
ignorant age, prone to credit what was marvellous. 
He was received as an infpired meflenger of God. Many 
prelates and barons alfembled at Puy, and took an oath, 
not only to make peace with all their enemies, but to 
attack fuch as refufed to lay down their arms, and to 
be reconciled to their enemies. They formed an afloci- 
ation for this purpofe, and affumed tbe honourable name 
of tbe Brotherhood of God. Robertus de Monte Michaele, 
ap. M. de Lauriere Pref. tom. i. Ordon. p. aq. But 
the influence of this fuperftitious terror or devotion was 
not of long continuance. — 6. The civil magiftrate was 
obliged to exert his authority in order to check a cuftom 
which threatened the diflblution of government. Philip 
Auguflus, as feme imagine, or St. Louis, as is more 
probable, publifhed an ordonance,_ A. D. IZ4-5, prohi- 
biting any perfon to commence hoftilities againft the 
friends and vaflals of his adverfary, until forty days after 
the commiffion of the crime or offence which gave rife 
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to the quarrel; declaring, that if any man prefumed to 
tranfgrefs this ftatute, he (hould be confidered as guilty 
of a breach of the public peace, and be tried and punifh- 
*d by the judge ordinary as a traitor. Ordon. tom. i. 
p. 56. This was called the Royal 'Truce, and afforded 
time for the violence of refentment to fubfide as well 
as leifure for the good offices of fuch as were willing to 
compofe the difference. The happy effe£ts of this 
regulation feem to have been confiderable, if we may 
judge from the folicitude of fucceeding monarchs to 
enforce it—7. In order to reftrain the exercife of private 
war fttll farther, Philip the Fair, towards the clofe of 
the fame century, A. D. >196, publifhed an or- 
donance commanding all private hoftilities to ceafe, 
while he was engaged in war againft the enemies of the 
ftate. Ordon. tom. i. p. 328. 390. This regulation, 
which feems to be almoft elfential to the exiftence and 
prefervation of fociety, was often renewed by his fuc- 
celfors, and being enforced by the regal authoiity, proved 
a confiderable check to the deftruttive Cornells of the 
nobles. Both thefe regulations, introduced firft in France, 
were adopted by the other nations of Europe.—8- The 
evil, however, was fo inveterate, that it did not yield to 
all thefe remedies. No foon was public peace eftabhfhed 
in any kingdom, than the barons renewed their private 
hoftilities. They not only ftruggled to maintain this 
pernicious right, but to fecure the exercife of it without 
Any reftraint. Upon the death of Philip the Fair, the 
nobles of different provinces in France formed affociations, 
and prefented remonftrances to his fuccelfor, demanding 
the repeal of feveral laws, by which he had abridged the 
privileges of their order. Among thefe, the right of 
private war is always mentioned as one of the moft va- 
luable; and they claim that the reftraint impofed by the 
truce of God, the royal truce, as well as that arifing 
from the ordonance of the year 1196, fhould be taken 
off. In fome inftances, the two fons of Philip who 
mounted the throne fucceffively, eluded their demands; 
in others, they were obliged to make conceffions. 
Ordon. tom. i. p. jji. 557. 361- 373- The ordonances 

to 
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to which I here refer are o( fuch length that I cannot in- 
fertthem, but they are extremely curious, and may be 
peculiarly inftrudtive to an Englifh reader, as they throw 
confiderable light on that period of Englifh hiftory, in 
which the attempts to circumfcribe the regal prerogative 
were carried on, not by the people ftruggling for liberty, 
but by the nobles contending for power. It is not ne- 
cefTary to produce any evidence of the continuance and 
frequency of private wars under the fucceffors of Philip 
the Fair.— g. A praftice fomewhat fimilar to the royal 
truce was introduced, in order to ftrengthen and extend 
it. Bonds of aflurance, or mutual fecurity, were de- 
manded from the parties at variance, by which they 
obliged themfelves to abftain from all hollilities, either 
during a time mentioned in the bond, or for ever : and 
became fubjedt to heavy penalties, if they violated this 
obligation. Thefe bonds were fometimes granted volun- 
tarily, but more frequently exadled by the authority of 
the civil magifhate. Upon a petition from the party 
who felt himfe.f wcakeft, the magiflrate fummoned his 
adverfary to appear in court, and obliged him to give a 
bond of affurance. If, after that, he committed any far- 
ther hoflilities, he became fubjedt to all the penalties of 
treafon. This reftrainton private war was known in the 
age of St. Louis. Eftabliffemens, liv. i. c. 28. It was 
frequent in Bretagne ; and what is very remarkable, fuch 
bonds of affurance were given mutually between vaffals 
and the lord of whom they held. Oliver de Cliffon grants 
one to the Duke of Bretagne, his fovereign. Morice 
iMem. pour fervir de preuves a 1’Hifl. de Bret. tom. i. 
p. 846. ii- p.371. Many examples of bonds of affurance 
in other provinces of France are colledled by Bruffel, 
tom. ii. p. 856. The nobles of Burgundy remonflrated 
againft this pradlice, and obtained exemption from it as 
an encroachment on the privileges of their order. Or- 
don. tom i. p. 538. This mode of fecurity was firft in- 
troduced in cities, and the good effedls of it having been 
felt there, was extended to the nobles. See Note XVI. 
—10. The calamities occafioned by private wars became 
at fome times fo intolerable, that the nobles entered into 

voluntary 
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voluntary aflbciations, binding themfelves to refer all 
matters in difpute, whether concerning civil property, 
or points of honour, to the determination of the majo- 
rity of the aflbciates. Morice Mem. pour fervir de 
preuves a I’Hift. de Bret, tom/ ii. p. 728.—11. But all 
thefe expedients proving inetfeftual, Charles VI. A. D. 
I413, iflued an ordonance exprefsly prohibiting private 
wars on any pretext whatfoever, with power to the 
judge ordinary to compel all perfons to comply with 
this injunttion, and to punifh fuch as ihould prove re- 
fradlory or difobedient, by imprifoning their perfons, 
feizing their goods, and appointing the officers of juftice, 
Mar.geurs & Gafleun, to live at free quarters on their ef- 

| tate. If thofe who were difobedient to this edift could 
I not be perfonally arrefted. he appointed their friends and 

vaflals to be feized, and detained until they gave furety 
for keeping the peace; and he abolilhed all laws, cuftoms, 
or privileges which might be pleaded in oppofition 

i to this ordonance. Ordon. tom. x. p. 138. How flow 
is the progrefs of reafon and of civil order! Regulations 
which to us appear fo equitable, obvious, and Ample, re- 
quired the efforts of civil and ecclefiaftical authority, 
during feveral centuries, to introduce and eftablifh 
them. Even pofterior to this period, Louis XI. was 
obliged to abohfh private wars in Dauphine, by a par- 
ticular edift,^. D. 145 r. Du Cange Differt. p. 34.8. 

This note would fwell to a difproportionate bulk, if 
I fhould attempt to inquire with the fame minute atten- 
tion into the progrefs of this pernicious cuftom in the 
other countries of Europe. In England, the ideas of 
the Saxons concerning perfonal revenge, the right of 
private wars, and the compofition due to the party of- 
fended, feem to have been much the fame with thofe 
which prevailed on the Continent. The law of Ina de 
vindicantibus, in the eighth century, Lamb, p. 3.; thofe 
of Edmund in the tenth century, de btmicidio, Lamb. p. 
7Z, lede inimicitiis, p. 76.; and thofe of Edward theCon- 
fetfor, in the eleventh century, de temporibus £f diebus pa- 
cts, or Treuga Dei, Lamb. p. 126. are perfe£Uy fimilaT 
to the wdotuinccs of the French kings their contempora- 

ries. 
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ries. The laws of Edward, de pace regis, are rtill more 
explicit than thofe of the French monarchs, and, by 
feveral provifions in them, difcover that a more perfefl 
police was eftablilhed in England at that period. Lam- 
bard, p. u8. fol. verf. Even after the conqueft, pri- 
vate wars, and the regulations for preventing them, 
were not altogether unknown, as appears from Madox 
Formuhre Anglicanum, Nu CXLV. and from the ex- 
tra£!s from Domefday Book, publilhed by Gale Scrip- 
tores Hill. Britan, p. 759. 777. The well-known 
claufe in the form of an Englilh indiftment, which, as 
an aggravation of the criminal’s guilt, mentions his hav- 
ing allaulted a perfon, who was in the peace of God 
and of the King, feems to be borrowed from the Treuga 
or Fax Dei, and the Pax Regis, which I have explained. 
But after the conquelf, the mention of private wars 
among the nobility occurs more rarely in the Englilh 
hiftory, than in that of any other European nation, and 
no laws concerning them ate to be found in the body of 
their rtatutes. Such a change in their own manners, 
and fuch a variation from thofe of their neighbours, is 
remarkable. Is it to be afcribed to the extraordinary 
power that William the Norman acquired by right of 
conquefl, and tranfmitted to his fuccelFors, which ren- 
dered the execution of jufiice more vigorous and de- 
ciftve, and the jurifdidfion of the King’s court more ex- 
tenlive than under the Monarchs on the Continent? Or, 
was it owing to the fettlement of the Normans in Eng- 
land, who having never adopted the pradlice of private 
war in their own country, abolifhed it in the kingdom 
which they conquered ? It is alferted in an ordonance 
of John king of France, that in all times pall, perfons 
of every rank in Normandy have been prohibited to 
wage private war, and the practice has been deemed 
unlawful. Ordon. tom. ii. p. 407. If this fact were 
certain, it would go far towards explaining the peculi- 
arity which I have mentioned. But as there are fome 
Englifh afls of Parliament, which, according to the re- 
markof the learned author of the Obfervationson the Statutes, 
MeJij the mere ancient, recite falfchoods, it may be added, 

that 
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that this is not peculiar to the laws of that country. Not- 
withftanding the pofitive afTertion contained in this public 
law of France, there is good reafon for conftdering it as 
a ftatute which recites a falfehood. This, however, is 
not the place for difcuding that point. It is an inquiry 
not unworthy the curiofity of an Englifh antiquary. 

In Caftile, the pernicious pradtice of private war 
prevailed, and was authorized by the c.uftoms and law of 
the kingdom. Leges Tauri, tit. 76. cum commentario 
Anion. Gomezii, p. 551- As the Caftilian nobles were 
no lefs turbulent than powerful, their quarrels and hof- 
tilities involved their country in many calamities. In- 
numerable proofs of this occur in Mariana. In Aragon, 
the right of private revenge was likewife authorifed by 
law ; exercifed in its full extent, and accompanied with 
the fame unhappy confequences. Hieron. Blanca Com- 
ment. de Rebus Arag. ap. Schotti Hifpan. illuftrat. vol. 
iii. p. 733. Lex Jacobi I. A D. 1147. Fueros & Ob- 
fervancias del Reyno de Aragon, lib. ix. p. 182. Se- 
veral confederacies between the kings of Aragon and 
their nobles, for the reltoring of peace, founded on the 
truce of God, are flill extant. Betr. de Marca, Marca 
five Limes Hifpanic, App. 13C3. 1388. 14*8. As 
early as the year 1165, we find a combination of the 
king and court of Aragon, in order to abolifii the right 
of private war, and to punifii thofe who prefumed 
to claim that privilege. Anales de Aragon por. 
Zurita, vol. 1. p. 73. But the evil was fo inveterate, 
that as late as A. D. 1519, Charles V. was obliged to 
publifh a law enforcing all former regulations tending 
to fupprefs this pradlice. Fueros et Obfervanc. lib. ix, 
183. b. 

The Lombards, and other northern nations who fet- 
tled in Italy, introduced the fame maxims concerning 
the right of revenge into that country, and thefe were 
followed by the fame effedls. As the progrefs of the 
evil was perfectly fimilar to what happened in France, 
the expedients employed to check its career, or to ex- 
tirpate it finally, refembled thofe which I have enume- 
rated. Murat. Ant. Ital. vol, ii. p 306, &c. 

In 
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In Germany, the diforders and calamities occafioned 

by the right of private war were greater and more 
intolerable than in any other country of Europe. The 
Imperial authority was fo much fhaken and enfeebled 
by the violence of the civil wars excited by the con- 
tefls between the popes and the emperors of the Fian- 
conian and Suabian lines, that not only the nobility 
but the cities acquired almoft independent power, and 
fcorned all fubordination and obedience to the laws. 
The frequency of xhete faida, or private wars, is often 
mentioned in the German Annals, and the fatal effeds 
of them are moft pathetically defenbed, Datt, de Pace 
Imper. pub. lib. i. cap. v. n° 30. & pafiim. The Ger- 
mans early adopted the Treuga Dei, which was firft 
eflahlifhed in France. This, however, proved but a 
temporary and ineffeftual remedy. The diforders mul- 
tiplied fo faff, and grew to be to enormous, that they 
threatened the diflblution of fociety, and compelled the 
Germans tp have recourfe to the only remedy of the evil, 
viz. an abfolute prohibition of private wars. The em- 
peror William publilhed his edidt to this purpofe, A. D. 
1*55, an hundred and lixty years previous to the ordo- 
nance of Charles VI. in France. Datt, lib. i. cap. 4. 
n° 2c. But neither he nor his fuccelTors had authority 
to fecure the obfervance of it. This gave rife to a prac- 
sice in Geimany, which conveys to us a ftriking idea 
both of the intolerable calamities occafioned by private 
wars, and of the feeblenefs of government during the 
twelfth and thirteenth centuries. The cities and nobles 
entered into alliances and afibciations, by which they 
bound themfelves to maintain the public peace, and to 
make war on fuch as fhould violate it. This was the origin 
of the league of the Rhine, of Suabia, and of many fmaller 
confederacies diftinguifhed by various names. The rife, 
progrefs, and beneficial effedls of thefe afibciations are 
traced by Datt, with great accuracy. Whatever degree 
of public peace or of regular adminiftration was preferved 
in the empiie from the beginning of the twelfth century 
to the clofe of the fifteenth, Germany owes to thefe 
Itagues. During that period, political older, refpefjt 

* for 
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for the laws, together with the equal adminiftration of 
juftice, made confiderable progrefs in Germany. But 

l the final and perpetual abolition of the right of private 
i war was not accomplifhed until A. D. 1495- The Im- 
I penal authority was by that time more firmly eflablilh- 
Ied, the ideas of men with refpedt to government and 

fubordination were become more juft. That barbarous 
and pernicious privilege of waging private war, which 
the nobles had fo long poftefted, was declared to be in- 

1 compatible with the happinefs and exiftence of fociety. 
I In order to terminate any differences which might arife 

among the various members of the Germanic body, the 
Imperial chamber was inftituted with fupreme jurifdic- 
tion, to judge without appeal in every queftion brought 
before it. That court has fubfifted fince that period, 

| forming a very refpeflable tribunal, of effential im* 
}| portance in the German conftitution. Datt, lib. iii. iv. Y. 
|l PfefFel Abrege de 1’Hiftoire. du Droit, &c. p. 556. 

NOTE XXII. Sect. I. p. 61. [Y]. 

It would be tedious and of little ufe to enumerate 
the various modes of appealing to the juftice of God, 

j which fuperftition introduced during the ages of igno- 
' ranee. 1 fhall mention only one, becaufe we have an 

1 account of it in a placitum or trial in the prefence of 
! Charlemagne, from which we may learn the imperfeft 

manner in which juftice was adminiftered even during 
his reign. In the year 775, a conteft arofe between 
the bifhop of Paris and the abbot of St. Denys, concern- 

1 ing the property of a fmall abbey. Each of them ex- 
hibited deeds and records, in order to prove the right 

1 to be in them. Inftead of trying the authenticity, or 
confidering the import of thefe, the point was referred 

| to the judicium cruci:. Each produced a perfon, who, 
during the celebration of mafs, ftood before the crofs 
with his arms expanded j and he, whofe reprefentative 
firft became weary, and altered his pofture, loft the 
caufe. The perfon employed by the bifhop on this 
occafion had lefs ftrength or lefs fpirit than his adverfary, 

yol. i, C C and 
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and the queftion was decided in favour of the ahhot. 
Jl/iabiilon de Re Diplomat, lib. vi. p. 498. Jf a prince 
io enlightened as Charlemagne countenanced fuch an ab- 
iurd mode of decilion, it is no wonder that other mo- 
narchs fhould tolerate it fo long. M. de Montefquieu 
tias treated of the trial by judicial combat at confiderable 
length. The two talents which diltinguifhed that illuf- 
trious author, induftry in tracing all the circumliances of 
antient and obfcure inlfitutions, and fagacity in pene- 
trating into the caufes and principles which contributed 
to efiablilh them, are equally confpicuous in his ob- 
fervations on this fubjedf. To thefe I refer the reader, 
as they contain moft of the principles by which I have 
endeavoured to explain this pradice. De 1’Efprit des 
Loix, lib. xxviii. It feems to be probable from the 
remarks of M. de Montefquieu, as well as from the 
iafts produced by Muratori, tom. iii. Diflert. xxxviii, 
that appeals to the juftice of God by the experiments 
with fire and water, &c. were frequent among the 
people who fettled in the different provinces of the 
Roman empire, before they had recourfe to the judicial 
combat; and yet the judicial combat ftems to have been 
the moft ancient mode of terminating any controverfy 
among the barbarous nations in their original fettle- 
ments. This is evident from Velleius Paterculus, 
lib. ii. c. 1 .8. who informs us, that all queftions which 
were decided among the Romans by legal trial, were 
terminated among the Germans by arms. The fame 
thing appears in the ancient laws and cuftoms of the 
Swedps, quoted by Jo. O. Siiernh'ook de jure Sueonum 
& Gothorum vetuflo, 4to, Holmire i68z, lib. i. c. 7. 
It is probable that when tbe various tribes which in- 
vaded the empire were converted to Chriflianity, their 
ancient culfom of allowing judicial combats appeared 
fo glaringly repugnant to the precepts of religion, that, 
for feme time, it was abolifhed, and by degrees, feveral 
eircumftances which 1 have mentioned led them to re- 
fume it. 

It feems likewife to be probable from a law quoted 
ky Stietnhbok in the ueatife which I have mentioned, 

- - that 



PROOFS AND ILLUSTRATIONS. Tgt 
lliat the judicial combat was originally permitted, in 
order to determine points refpedhng the perfonal cha- 
racter or reputation of individuals, and was afterwards 
extended not only to criminal cafes, but to queftions 
concerning property. The words of the law are, “ if 
any man fhall fay to another thefe reproachful words, 
“ you are not a man equal to other men,” or, 

you have not the heart of a man,” and the other 
fhall reply, “ I am a man as good as you,” let them 
meet on the highway. If he who ftrlt gave offence 
appear, and the perfon offended abfent himfelf, let 
the latter be deemed a worfe man even than he was 
called ; let him not be admitted to give evidence in 
judgment either for man or woman, and let him not 
have the privilege of making a teftament. If he who 
gave the offence be abfent, and only the l erfon offended 
appear, let him call upon the other thrice with a loud 
voice, and make a mark upon the earth, and then let 
him who abfented himfelf be deemed infamous, becaufe 
he uttered words which he durft not fupport. If both 
fhall appear properly armed, and the perfon offended fhall 
fall in the combat, let a half compenfation be paid for hi* 
death. But if the perfon who gave the offence (hall 
fall, let it be imputed to his own rathnefs. The petu- 
lance of his tongue hath been fatal to him. Let him lie 
in the field without any compcnfation being demanded 
for his death.” Lex Uplandica, ap. Stiern. p. 76. 
Martial people were extremely delicate with refpefl to 
every thing that affeCled their reputation as foldiers- 
By the laws of the Salians, if any man called another a 
6are, or accufed him of having left his (hield in the field 
of battle, he was ordained to pay a large fine. Leg- 
Sal. tit. xxxii. § 4, 6. By the law of the Lombards, if 
any one called another arga, i. e. a good for nothint. 
fellow, he might immediately challenge him to combat1 

Leg. Longob. lib. i. tit. v. ^ 1. By the law of the Sa- 
lians, if one called another cenitus, a term of reproach 
equivalent to arga, he was bound to pay a very high 
fine. Tit. xxxii. § r. Paulus Diaconus relates the 
violent imprelfion which this reproachful expreffioit 

C C z mad* 
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made upon one of his countrymen, and the fatal effedl* 
with which it was attended. De Geflis Longobard. 
Jib. vi. c. 14. Thus the ideas concerning the point of 
honour, which we are apt to confider as a modern re- 
finement, as well as the pradlice of duelling, to which 
it gave rife, are derived from the notions of our an- 
ceftors, while in a date of fociety very little improved. 

As M. de Montefquieu’s view of this fubjedl did not 
lead him to confider every circumflance relative to judi- 
cial combats, I (hall mention fome particular fails ne- 
ceflary for the illuftration of what I have faid with refpeil 
to them. A remarkable inrtance occu s of the decifion 
of an abftrail point of law by combat. A queftion arofe 
in the tenth century concerning the right reprefentation, 
which was not then fixed, though now univerfally efta- 
blifhed in every part of Europe. “ It was a matter of 
doubt and difpute (faith the hi(lorian), whether the fons 
of a fon ought to be reckoned among the children of the 
family, and fucceed equally with their uncles, if their 
father happened to die while their grandfather was alive. 
An aflembly was called to deliberate on this point, and 
it was the general opinion that it ought to be remitted 
to the examination and decifion of judges. But the em- 
peror following a better courfe, and defirous of dealing 
honourably with his people and nobles, appointed the 
matter to be decided by battle between two cham- 
pions. He who appeared in behalf of the right of 
children to reprefent their deceafed father was victorious ; 
and it was eftablifhed, by a perpetual decree, that they 
fhould hereafter (hare in the inheritance together with 
their uncles ” Wittikindus Corbienfis, lib. Anna!, ap. 
M. de Lauriere Pref, Ordon. vol, i. p. xxxiii, If we 
Can fuppofe the caprice of folly to lead men to any 
aflion more extravagant than this of fettling a point in 
law by combat, it mull be that of referring the truth or 
falfehood of a religious opinion to be decided in the fame 
manner. To the difgrace of human reafon, it has been 
capable even of this extravagance. A queftion was 
agitated in Spain in the eleventh century, whether the 
Mufarabic liturgy and ritual which had been ufed in 

the 
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3 the churches of Spain, or that approved of by the See of 

Rome, which differed in many particulars from the 
1 other, contained the form of worlhipmoft acceptable to 
f the Deity. The Spaniards contended zealoufly for the 
t ritual of their anceflors. The popes urged them to 

receive that to which they had given their infallible 
fanftion. A violent conteft arcfe. The nobles propofed 
to decide the controverfy by the fword. The king ap- 
proved of this method of decifton. Two knights in 
complete armour enteied the lifts. John Ruys de Ma- 
tanca, the champion of the Mufarabic liturgy, was 
vidtorious. But the queen and archbifhop of Toledo, 
who favoured the other form, infifted on having the 
matter fubmitted to another trial, and had interefl 
enough to prevail in a requeft, inconfiftent with the laws 
of combat, which being confidered as an appeal to 
God, the decifion ought to have been acquiefced in as 
final. A great fire was kindled. A cooy of each liturgy 
was caft into the flames. It was agreed that the book 
which flood this proof, and remained untouched, fhould 
be received in all the churches of Spain. The Mu- 
farabic Irurgy triumphed likewife in this trial, and, if 
we may believe Roderigo de Toledo, remained unhurt 
by the fire, when the other was reduced to afhes. The 
queen and archbifhop had power or art fufficient to 
elude this decifion alfo, and the ufe of the Mufaiabic 
form of devotion was permitted only in certain churches. 
A determination no lefs extraordinary than the whole 
tranfaflion. Roger de Toledo, quoted by P. Orleans* 
tfift.de Revo). d’Efpagne, tom. i. p.417. Mariana, 
ib. i, c. 18. vol. i. p. 378.—A remarkable proof of 
the general ufe of trial by combat, and of the pre- 
dileflion for that mode of decifion, occurs in the laws of 

■ the Lombards. It was a cuftom in the middle ages, 
that any perfcn might fignify publicly the law to which 
he chofe to be fubjefted ; and by the prefcriptions of 
that law he was obliged to regulate his tranfa&ions, 
without being bound to comply with any praflice au- 
thorized by other codes of law. Perfons who had fub- 
jeQed themfelvcs to the Roman law, and adhered to thq 
ancient jurifprudence, as far as any knowledge of it waj 

C c 3 retainqtj 
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retained in thofe ages of ignorance, were exempted from 
paying any regard to the forms of proceedings eftablifhed 
by the laws of the Burgundians, Lombards, and other 
barbarous people. But the emperor Otho, in direft con- 
tradiftion to this received maxim, ordained, “ That ail 
perfons, under whatever law they lived, even although 
it were the Roman law, fhould be bound to conform to 
the edifts concerning the trial by combat.” Leg. Lon- 
gob. lib. ii. tit. 55. $ 38. While the trial by judicial 
combat fubfifted, proof by charters, contradb, or other 
deeds, became ineffeflual; and even this fpecies of 
written evidence, calculated to render the proceedings 
of courts certain and decifive, was eluded. When a 
charter or other inftrument was produced by one of the 
parties, his opponent might challenge it, affirm that it 
was falfe and forged, and offer to prove this by com- 
bat. Leg. Longob. ib. ^ 34. It is true, that among 
the reafons enumerated by Beaumanoir, on account of 
which judges might refufe to permit a trial by combat, 
one is, “ If the point in contert can be clearly proved 
or afcertained by other evidence.” Court, de Beauv. 
ch. 63. p. 323. But that regulation removed the evil 
only a fingle ftep. For the party who fufpetted that a 
witnefs was about to depofe in a manner unfavourable 
to his caufe, might accufe him of being fuborned, give 
him the lie, and challenge him to combat ; if the wit- 
pefs was vanquiffied in battle, no other evidence could 
be admitted, and the party by whom he was fummoned 
to appear loft his caufe. Leg. Baivar. tit. t6. § 2. Leg. 
Burgund. tit. 45. Beauman. ch. 61. p. 315. The 
reafon given for obliging a witnefs to accept of a defi- 
ance, and to defend himfelf by combat, is remarkable, 
and contains the fame idea which is ftill the foundation 
of what is called the point of honour ; “ for it is juft, 
that if any one affirms that he perfeflly knows the 
truth of any thing, and offers to give oath upon it, that 
he fhould not hefitate to maintain the veracity of his 
affirmation in combat.” Leg. Burgund. tit. 45. 

That'the trial by judicial combat was eftabliffied in 
every country of Europe, is a fail well known, and 
requires no proof. That this mode of decifion was 

' • frequent. 
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frequent, appears not only from the codes of ancient 
laws which eftablifhed it, but from the earheft writers 
Concerning the praffice of law in the different nations 
of Europe. They treat of this cuftom at great length ; 
they enumerate the regulations concerning it with mi- 
nute accuracy ; and explain them with much folicitude. 
It made a capital and extenfive article in jurifprudence. 
There is not any one fubjedf in their fyftem of law, 
which Beaumanoir, Defontaines, or the compilers of the 
Affifes de Jerufalem, feem to have confidered as of 
greater importance ; and none upon which they have 
beftowed fo much attention. The fame obfervation will 
hold with refpedt to the early authors of other nations. 
It appears from Madox, that trials of this kind were 
fo frequent in England, that fines, paid on thefe occa- 
fions, made no inconfiderable branch of the king’s re- 
venue. Hift. of the Excheq. vol. i. p. 349. A very 
curious account of a judicial combat between Mefire 
Robert de Beaumanoir, and Mefire Pierre Tournemine, 
in prefence of the Duke of Bretagne, A. D. 1385, is 
publifhed by Morice, Mem.pour fervir depreuves a 1 Hift. 
de Bretagne, tom. ii. p. 498. All the formalities ob- 
ferved in fuch extraordinary proceedings are there de- 
feribed more minutely than in any ancient monument 
which I have had an opportunity of confidering. Tour- 
nemine was accufed by Beaumanoir of having murdered 
his brother. The former was vanquifhed, but was faved 
from being hanged upon the fpot, by the generous ip- 
tercefiron of his antagonift. A good account of the 
Origin of the laws concerning judicial combat is pub- 
lifhed in the hiftory of Pavia, by Bernardo Sacci, lib. ix. 
c. 8. in Graev. Thef. Antiquit. ItaJ. vol. iii. 743. 

This mode of trial was fo acceptable, that ecclefiaf- 
tics, notwithftanding the prohibitions of the church, 
were conftrained not only to connive at the pra&ice, 
but to authorize it. A remarkable inftance of this is 
produced by Pafquier Recherches, lib. iv. ch. i. p. 350. 
The abbot Wittikindus, whofe words I have produced 
in this note, confidered the determination of a point in 
law by combat as the beft and moft honourable mode 
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of decilion. In the year 978, a judicial combat was 
fought in the prefence of the emperor. The archbifhop 
Aldebert advifed him to terminate a conteft which had 
arifen between two noblemen of his court, by this mode 
of decilion. The vanquilhed combatant, though a per- 
fon of high rank, was beheaded on the fpot. Chronic. 
Pitmari Epifc. Merfb. chez Bouquet Recueil des Hilb. 
tom. x. p. izr. Queftions concerning the property of 
churches and monafteries were decided by combat. In the 
year 961, a controverfy concerning the church of St. 
Medard, whether it belonged to the abbey of Beaulieu 
or not, was terminated by judicial combat. Bouquet 
Recueil des Hid. tom. ix. p. 729. Ibid. p. 612, Sec. 
The emperor Henry I. declares, that this law, authoriz- 
ing the pradlice of judicial combats, was enafled with 
confent and applaufe of many faithful bilhops. Ibid, 
p. 231. So remarkably did the martial ideas of thefe 
ages prevail over the genius and maxims ot the canon 
law, which in other inltances was in the highell credit 
and authority with ecclefuflics. A judicial combat was 
appointed in Spain, by Charles V., A. D. 1522. The 
combatants fought in the emperor’s prefence, and the 
battle was conduced with all the rites preferibed by the 
ancient laws of chivalry. The whole tranfadlion is de- 
feribed at great length by Pontus Heuterus Rer. Aullriac. 
lib. viii. c. 17. p. 205. 

The lad inltance which occurs in the hiftory of France, 
of a judicial combat authorifed by the magidrate, was 
the famous one between M. farnac and M. de laChaif- 
taignerie, A. D. 1 547. A trial by combat was appoint- 
ed in England, A. D. tcyi, under the infpeflion of the 
judges in the court of Common Pleas 5 and though it was 
pot carried to the fame extremity with the former. Queen 
Elizabeth having interpofed her authority, and enjoined 
the parties to compound the matter, yet, in order to pre- 
ferve their honour, the lifts were marked out, and all the 
forms previous to the combat were obferved with much 
Ceremony. Spelm. GlolT. voc. Campus, p. 103. In the 
year 1631, a judicial combat was appointed between 
Ponald Lord Rea, and David Ramfay, Efq. by the autho- 
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rity of the lord high conftable, and earl marfhal of Eng- 
land ; but that quarrel likewife terminated without 
bloodihed, being accommodated by Charles I. Another 

i inftance occurs feven years later. Rufhworth in Obfer- 
I vations on the Statutes, &c. p. 266. 

NOTE XXIII. Sect. I. p. 68. [Z]. 

The text contains the great outlines which mark the 
j courfe of private and public jurifdiftion in the feveral 
i nations of Europe. I fhall here follow more minutely 
(the various fleps of this progrefs, as the matter is curious 

and important enough to merit this attention The pay- 
i ment of a fine by way of fatisfaftion to the perfon or 

family injured, was the firft device of a rude people, in 
l order to check the career of private refentment, and to 

extinguifh thofe faida, or deadly feuds, which were pro- 
fecuted among them with the utmoft violence. This 

i! cuftom may be traced back to the ancient Germans, 
I Tacit, de Morib. Germ. c. 21. and prevailed among 
li other uncivilized nations, Many examples of this are 
| colleAed by the ingenious and learned author of Hifto- 
I rical Law-Trafis, vol. i. p. 41. Thefe fines were af- 

certained and levied in three different manners. At 
firft they were fettled by voluntary agreement between 
the parties at variance. When their rage began to fub- 
fide, and they felt the bad effefls of their continuing in 
enmity they came to terms of concord, and the fatis- 
faftion made was called a compofmon, implying that it 
was fixed by mutual confent. De 1’Efprit des Loix, lib, 
xxx. c. 19. It is apparent from feme of the more an- 
cient codes of laws, that at the time when thefe were 

1 compiled, matters ftill remained in that fimple ftate. In 
i certain cafes, the perfon who had committed an offence 

was left expofed to the refentment of thofe whom he 
1 had injured, until he fhould recover their favour, quoquo 
1 mode potuerit. Lex Frifion. tit. 11. §1. The next 
it mode of levying thefe fines was by the fentence of arbi- 
| ters. An arbiter is called in the Regiam Majeftatem 

! amicabilis compofitor, lib, xi. c. 4. § 10. He could ef- 
timate 
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timate the degree of offence with more impartiality than 
the parries interefted, and determine with greater equity 
what fatisfaiSioa ought to be demanded. It is difficult 
to bring an authentic proof of a cuftom previous to the 
records preferved in any nation of Europe. But one of 
the Formulae Andegavenfes compiled in the fixth century, 
feems to alkide to a tranfadfion carried on, not by the 
authority of a judge, but by the mediation of arbiters 
chofen by mutual confent. Bouquet Recueil des Hiflor. 
tom. iv. p. ^66. But as an arbiter wanted authority to 
enforce his decilions, judges were appointed with com- 
pullive power to oblige both parties to acquiefce in their 
decifions. Previous to this laft ffep, the expedient of 
payingcompofitions was an imperfedl remedy againft the 
pernicious effedls of private refentment. As foon as 
this important change was introduced, the magiftrate, 
putting himfelfin place of the perfon injured, afcertained 
the compofition with which he ought to reft fatisfied. 
Every poffible injury that could occur in the intercourfe 
of civil fociety was coniidered and eftimated, and the 
compofitions due to the perfon aggrieved were fixed with 

Juch minute attention, as difcovers, in moft cafes, amaz- 
ing difcernment and delicacy ; in fome inftances, unac- 
countable caprice. Betides the compofition payable to 
the private party, a certain fum called a fredum, was paid 
to the king or ftate, as Tacitus expretfes it, or to the 
fifcus, in the language of the barbarous laws. Some 
authors blending the refined ideas of modern policy with 
their r'eafonings concerning ancient tranfadlions, have 
imagined that the fredum was a compenfation due to the 
community, on account of the violation of the public 
peace. But it is manifeftly nothing more than the price 
paid to the magiftrate for the protedlion which he afford- 
ed againft the violence of refentment. The enadling of 
this was a confiderable ftep towards improvement in cri- 
minal jurifprudence. In fome of the more ancient codes 
of laws, the frcdj are altogether omitted, or fo feldom 
mentioned, that it is evident they were but little known. 
In the later codes, the fredum is as precifely fpecified as 
die compoliiion. In common cafes it was equal to the 

third 
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third part of the compofition. Capitul. vo!. i. p. 52. 
In fome extraordinary cafes, where it was more difficult 
to prote£t the perfon who had committed violence, the 

fredum was augmented. Capitul. vol. i. p. 5x5. Thefe 
freda made a conliderable branch in the revenues of the 
barons ; and in whatever diftricl territorial jurifdidtion 
was granted, the royal judges were prohibited from 
levying any freda. In explaining the nature of the fredum, 
I have followed in a great meafure the opinion of M. de 
Montefquieu, though I know that feveral learned anti- 
quaries have taken the word in a different fenfe. De 
1’Efprit des Loix, liv. xxx. c. 20. &c. The great objefl of 
judges was to compel the one party to give, and the other 
to accept, the fatisfadtion prefcribed. They multiplied 
regulations to this purpofe, and enforced them by griev- 
ous penalties. Leg. Longob. lib. i. tit. 9. § 34. lb. tit. 
37. ^ 1, 2. Capitul, vol. i. p. 371. ^ 22. The perfon 
who received a compofition was obliged to ceafe from 
all farther holfility, and to confirm his reconciliation 
with the adverfe party by an oath. Leg. Longob. lib. i. 
tit. 9. § 8. As an additional and more permanent evi- 
dence of reconciliation, he was required to grant a bond 
of fecurity to the perfon from whom he received a com- 
pofition, abfolving him from all farther profecution. 
Marculfus, and the other colledlors of ancient writs, 
have preferved feveral different forms of fuch bonds. 
Marc. lib. xi. § 18. Append. § 23. Form. Sirmondicae, 
§ 39. The Letters of Slanes, known in the law of Scot- 
land, are perfeQly fimilar to thefe bonds of fecurity. 
By the Letters of Slanes, the heirs and relations of a per- 
fon who had been murdered, bound themfelves, in con- 
fideration of an aJTythment or compofition paid to them, 
to forgive, “ pafs over, and for ever forget, and in ob- 
livion inter, all rancour, malice, revenge, prejudice, 
grudge, and refentmenr, that they have or may con- 
ceive againfi the aggreffor or his pofierity, for the crime 
which he had committed, and difcharge him of all adlion, 
civil or criminal, againft him or his ellate, for now and 
ever.” Syflem of Stiles by Dallas of St. Martin’s, p. 862. 
In the ancient form of Letters of Slanes, the private 

party 
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party not only forgives and forgets, but pardons and 
grants remiflion of the crime. This praftice, Dallas, 
reafoning according to the principles of his own age, 
confiders as an encroachment on the rights of fove- 
reignty, as none, fays he, could pardon a criminal but 
the king. Ibid. But, in early and rude times, theprofe- 
cution, the punifiiment, and the pardon of criminals, 
were all deeds of the private perfon who was injured. 
Madox has publifhed two writs, one in the reign of 
Edward I. the other in the reign of Edward III. by 
which private perfons grant a releafe or pardon of all 
trefpalfes, felonies, robberies, and murders committed. 
Formul. Anglican. No. yoi. 705. In the lafl of thefe 
inflruments, fome regard feems to be paid to the rights 
of the fovereign, for the pardon is granted en quant qut 
in nous eft. Even after the authority of the magiftrate 
was interpofed in punilhing crimes, the punilhment of 
criminals is long confidered chiefly as a gratification to 
the refentment of the perfons who have been injured. 
In Perfia a murderer is ftill delivered to the relations of 
the perfon whom he has (lain, who put him to death 
with their own hands. If they refufe to accept of a fum 
of money as a compenfation, the fovereign, abfolute as 
he is, cannot pardon the murderer. Voyages de Chardin, 
tii. p. 417, edit. 1735, 4to. Voyages de Tavernier, liv. v. 
c. 5. 10. Among the Arabians, though one of the firft 
poliihed people in the Eaft, the fame cuftom ftill fubfifts. 
Defcription de 1’Arabie par M. Niebuhr, p. 28. By a law 
in the kingdom of Aragon, as late as the year 1564> thepu- 
nilhment of one condemned to death cannot be mitigated 
but by confent of the parties who have been injured. 
Fueros & Obfervancias del Reyno de Aragon, p. 104. 6. 

If, after all the engagements toceafe from enmity which 
I have mentioned, any perfon renewed hoftilities, and 
was guilty of any violence, either towards the perfon 
from whom he had received a compofition, or towards 
his relations and heirs, this was deemed a moft heinous 
crime, and punilhed with extraordinary rigour. It was 
an aft of direft rebellion againft the authority of the ma- 
giftrate, and was repreffed by the mterpofition of all his 

power. 
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power. Leg. Longob. lib. i. tit. 9. § 8. 34- Capit. vol. 
i. p-37t- § is. Thus the avenging of injuries was 
taken out of private hands, a legal compofition was ef- 
tabliflied, and peace and amity were reftored, under the 
infpeftion, and by the authority of a judge. It is evi- 
dent that at the time when the barbarians fettled in the 
provinces of the Roman empire, they had fixed judges 
ertablilhed among them with compulfive authority. 
Perfons verted with thischarafter are mentioned by the 
earlieft hiftorians. Du Cange, voc. Judices. The right 
of territorial junfd flion was not altogether an ufurpation 

' of the feudal barons, or an invafion of the prerogative of 
I the fovereign. There is good reafon to believe, that the 

powerful leaders, who feized different diftriffs of the 
countries which they conquered, and kept poffeflion of 
them as allodial property, artumed from the beginning 
the right of jurifdiflion, and exercifed it within their 

| own territories. This jurifdiftion was fupreme, and 
(extended to all caufes. The cleareft proofs of this are 

produced by M. Bouquet. Le Droit publique de France 
eclairci, &c. tom. i. p. acfi, &c. The privilege of judg- 
ing his own vartals, appears to have been originally a 
right inherent in every baron who held a fief. As far 
back as the archives of nations can conduit us with any 
certainty, we find the jurifdiition and fief united. One 
of the earlieft charters to a layman which I have met 
with, is that of Ludovicus Pius, A.D. 814. And it 
contains the right of territorial jurifdiition, in the mod 
exprefs and extenfive terms. Capitul. vol. ii. p. 1405. 
There are many charters to churches and monafleries of a 
more early date, containing grants of a fimilar jurifdic- 
diflion, and prohibiting any royal judge to enter the 
territories of thofe churches or monafteries, or to perform 
any aft of judicial authority there. Bouquet Recueil de* 
Hift. tom. iv. p. 6x8. 631. 633. tom. v. p. 703. 710. 
752- 762. Muratori has publifhed many very ancient 
charters containing the fame immunities. Antiq. Ital. 
DilTert. Ixx. In moft of thefe deeds, the royal judge is 
prohibited from exafting the freda due to the porteffor of 
territorial jurifdifticn, which fhews that they confti- 

yol. 1. D d tuted 
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luted a valuable part of the revenue of each fuperior lord 
at that junflure. The expence of obtaining a fentence 
in a court of juflice during the middle ages was fo con- 
fiderable, that this circumftance alone was fufficient to 
render men unwilling to decide any conteft in judicial 
form. It appears from a charter in the thirteenth cen- 
tury, that the baron who had the right of juftice, re- 
ceived the filth part of the value of every fubjedf, the 
property of which was tried and determined in his court. 
If, after the commencement of a law-fuit, the parties 
terminated the conteft in an amicable manner, or by arbi- 
tration, they were neverthelefs bound to pay the fifth 
part of the fubjedl contefted, to the court before which 
the fuit had been brought. Hid. de Dauphine, Geneve, 
1722, tom. i. p. as. Similar to this is a regulation in 
the charter of liberty granted to the town of Friburg 
A. D. i i2c. If two of the citizens fhall quarrel, and if 
one of them fhall complain to the fuperior lord or to his 
judge, and after commencing the fuit, (hall be privately 
reconciled to his adverfary, the judge, if he does not ap- 
prove of this reconciliation, may compel him to go on 
with his law fuit; and all who were prefent at the re- 
conciliation /hall forfeit the favour of the fuperior lord. 
Hirtoria Zaringo Badenfis. Audlor. Jo. Dan Schoepflinus. 
Carolfr. 1763, 4to. vol. v. p. 55. 

What was the extent of that jurifdiflion which thofe 
who held fiefs pofiefied originally, we cannot now de- 
termine with certainty. It is evident that, during the 
diforders which prevailed in every kingdom of Europe, 
the great vallals took advantage of the feeblenefs of their 
monarchs, and enlarged their jurifdiftions to the utmoft.' 
As early as the tenth century, the more powerful barons 
had ufurped the right of deciding all caufes, whether civil 
or criminal. They had acquired the High Jujiice as well 
as the Low. Eftabl. de St. Louis, lib. i. c. 24, 25. 
Their fentences were final, and there lay no appeal from 
them to any fuperior court. Several ftriking inilances 
of this are colledled by BrufFcl. Traite des Fiefs, liv. iii. 
c. 11. 12, it. Not fatisfied with this, the more potent 
barons got their territories eretted into Regalities, with al- 

3 moft 
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tnoft every royal prerogative and jurifdiflion. Indances 
of thefe were frequent in France. BruiT. ib. In Scotland, 
where the power of the feudal nobles became exorbitant, 
they were very numerous. Hiftorical Law Tia£Is, vol.:» 
trad! vi. Even in England, though the authority of the 
Norman kings circumfctibed the jutifdiftion of the barons 
within more narrow limits than in any other feudal 
kingdom, feveral counties palatine were erefltd, into 
which the king’s judges could not enter, and no writ 
could come in the king’s name, until it received the feal 
of the county palatine. Speiman. Glo!T. voc. Cumins Pa- 
latini ; Blackftone’s Commentaiies on the Laws of Eng- 
land, vol. iii. p. Thefe lords of Regalities had a 
tight to claim or refcue their vaiTals from the king’s 
judges, if they afTumed any jurifdiction over them. 
Bruflel, ubi fupra. In the law of Scotland this privilege 
was termed the right of repledging \ and the frequency of 
it not only interrupted the courfe of juflice, but gave 
rife to great diforders in the exercife of it. Kift. Law 

'Trafts, ib. The jurifdidHon of the counties palatine 
feems to have been pi adudlive of like inconveniencies in 
England. 

The remedies provided by princes againft the bad ef- 
fefts of thefe ufurpations of the nobles, or inconliderate 
grants of the crown, were various, and gradually applied. 
Under Charlemagne and his immediate defeendants, the 
regal prerogative ftill retained great vigour, and the Duces, 
Comites, and MijjiDcmitiici, the former of whom were ordi- 
nary and fixed judges, the latter extraordinary and itine- 
rant judges, in the different provinces of their extenfTve do- 
minions, exercifed a jurifdiflion co-ordinate with the 
barons in fome cafes, and fuperior to them in others. 
Du Cange, voc. Dux, Comites, & Mijji. Murat. Antiq. 
Differt. viii. &. ix. But under the feeble race of monarchs 
who fucceeded them, the authority of the royal judges 
declined, and the barons acquired that unlimited jurif- 
diflion which has been deferibed. Louis VI. of Fiance 
attempted to revive the function of the Mijji Dominies 
under the title of Juges dcs Exempts, but the barons were 
become too powerful to bear fuch an encroachment on 
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their jurifdiftion, and he was obliged to defirt from em« 
ploying them. Henaut Abrege Chron. tom. ii. p.730. 
His fucceflbr (as has been obferved) had recourfe to ex- 
pedients lefs alarming. The appeal de dejaute de droit, 
or on account of the refufal of juftice, was the firft which 
was attended with any confiderable effe£h According 
to the maxims of feudal law, if a baron had not as many 
vafTals as enabled him to try by their peers the parties 
who offered to plead in this c urt, or if he delayed or 
refufed to proceed in the trial, the caufe might be carried, 
by appeal, to the court of the fuperior lord of whom the 
baron held, and tried there. De I'Efprit des Loix, liv. 
xxviii. c. 18. Du Cange, voc. Defe&us Juftit'ue. The 
number of peers or affedbrs in the courts of barons was 
frequently very confiderable. It appears from a crimi- 
nal trial in the court of the vifcount de Lautrec, A. D. 
1299, that upwards of two hundred perfons were prefenr, 
and affirted in the trial, and voted in palfing judgment. 
Hift. de Langued. par D. D, de Vic & Naifette, tom. iv. 
Preuves, p. 114. But as the right of jurifdifbon had 
been ufurped by many inconliderable barons, they were 
of en unable to hold courts. This gave frequent occa- 
fion to fuch appeals, and rendered the praflice familiar. 
By degrees fuch appeals began to be made from the courts 
of the more powerful barons, and it is evident, from a 
decifion recorded by Bruffel, that the royal judges were 
willing to give countenance to any pretext for them. 
Traite des Fiefs, tom. i. p. 135. 16 r. This fpecies of 
appeal had lefs effefl in abridging the jurifdiflion of the 
nobles, than the appeal on account of the injuftice of 
the fentence. When the feudal monarchs were power- 
ful, and their judges poflefled extenfive authority, fuch 
appeals feem to have been frequent. Capitul. vol. i. p. 
175. 80.; and they were made in a manner fuitable to 
the rudenefs of a fimple age. The perfons aggrieved re- 
torted to the palace of their fovereign, and with outcries 
and loud noife called to him for redrefs Capitul. lib. iii. 
c. 59. Chronic. Lawterbergienfeap. Mencken. Script. Ger- 
man. vol. ii. p. 184. b. In the kingdom of Aragon, the ap- 
peals to the Jujiiza or fupremejudge were taken in fuch 
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a form as fuppofed the appellant to be in immediate dan- 
ger of death, or of feme violent outrage ; he rufhed in- 
to the prefence of the judge, crying with a loud voice, 
Avi, Avi, Fuerza, Fuerza, thus imploring (as it were) 
the inftant interpofnion of that fupreme judge in order 
to fave him. Hier. Blanca Comment, de rebus .-iragon. 
ap. Script. Hifpanic. Piftorii, vol, iii. p. 753. The 
abolition of the trial by combat facilitated the revival of 
appeals of this kind. The effeAs of the fubordination 
which appeals eftabliihed, in introducing attention, 
equity, and confiftency of decifion into courts of judica- 
ture, were foon confpicuous ; and almoft all caufes of 
importance were carried to be finally determined in the 
king’s courts. Bruflel, tom. i. 152. Various circum- 
flances which contributed towards the introdudlion and 
frequency of fuch appeals are enumerated De 1’Efpritdes 
Loix, liv. xxviii. c. 27. Nothing, however, was of fuch 
effett as the attention which monarchs gave to the con- 
ftitution and dignity of their courts of juflice. It was 
the ancient cuftom for the feudal monarchs to prefide 
themfelves in their courts, and to adminifter juftice in 
perfon. Marculf, lib. i. § 25. Murat. Diflert. xxxi. 
Charlemagne, whilft he was drefiing, ufed to call parties 
into his prefence, and having heard and confidered the 
fubjeft of litigation, gave judgment concerning it. Egin- 

■Jiartus, Vita Caroli Magni, cited by Madox, Hift. of Ex- 
chequer, vol. i. p. 9 1. This trial and decifion of caufes 
by the fovereigns themfelves could not fail of rendering 
their courts refpeftable. St. Louis, who encouraged to 
the utmoft the praffice of appeals, revived this ancient 
cuftom, and adminiftered juftice in perfon with all the 
ancient fimplicity, “ I have often feen the faint,” fays 
Joinville, ,l fit under the tirade of an oak in the wood of 
Vincennes, when all who had any complaint freely ap- 
proached him. At other times he gave orders to fpread 
a carpet in a garden, and feating himfelf upon it, heard 
the caufes that were brought before him.” Hift. de St. 
Louis, p. 13. edit. 176c. Princes of inferior rank, who 
potTefled the right of juftice, fpmetimes difpenfed it in 
perfon, and prefided in their tribunals, Two inftances 
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of this occur with refpefl to the Dauphines of Vienne. 
Hift. de Dauphine, tom. i. p. 18. tom. ii. p. 157, But 
as kings and princes could not decide every caufe in per- 
fon, nor bring them all to be determined in the fame 
court ; they appointed Baillis, with a right of jurifdidlion, 
in different diftriifts of their kingdom. Thefe pofTeffed 
powers fomewhat fimilar to thofe of the ancient Comites. 
It was towards the end of the twelfth century and be- 
ginning of the thirteenth, that this office was firft infli- 
tuted in France. Bruffel, liv. ii. c. t . When the king 
had a court effablifhed in different quarters of his domi- 
nions, this invited his fubjefts to have recourfe to it. 
It was the private interell of the Baillis, as well as an 
objedt of public policy, to extend their jurifdidfion. 
They took advantage of every defedl in the rights of the 
barons, and of every error in their proceedings, to remove 
caufes out of their courts, and to bring them under their 
own cognizance. There was a diftinftion in the feudal 
law, and an extremely ancient one, between the high 
juflice and the low. Capitul. v A. D. ?I3. §4. A. D. 
815. § 3. Eflabl. de St. Louis, liv. i. c. 40. Many ba- 
rons poffefTed the latter jurifdidlion who had no title to 
the former. The former included the right of trying 
crimes of every kind, even the highefl; the latter was 
confined to petty trefpaffes. This furnifhed endlefs pre- 
texts, for obftrudling, reftraining, and reviewing the 
proceedings in the baron courts. Ordon. ii. 4ty. § 15. 
458. § 19  A regulation of greater importance fuc- 
ceeded the inftitution of Baillis. The king’s fupreme 
court or parliament was rendered fixed as to the place, 
and conffant as to the time of its meetings. In France, 
as well as in the other feudal kingdoms, the king’s court 
of julfice was originally ambulatory, followed the perfon 
of the monarch, and was held only during fome of the 
great feflivals. Philip Auguflus, A. D. 13 5, rendered 
it flationary at Paris, and continued its terms during the 
greater part of the year. Pafquier Recherches, liv. ii. 
c. 2 and 3, &c. Ordon. tom. i. p. 366. § 6z. He and 
his fucceiTors veiled extenfive powers in that court j 
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they granted the members of it feveral privileges and dif- 
tinflions which it would be tedious to enumerate. Paf- 
tjuier, ib. Velly Hilt, de France, tom. vii. p. 307. 
Perfons eminent for integrity and Ikill in law were ap- 
pointed judges there. Ib. By degrees the final decifion 
of all caufes of importance was brought into the parlia- 
ment of Paris, and the other parliaments, which admi- 
nittered juflice in the king’s name, in different provinces 
of the kingdom. This jurifdiflion, however, the parlia- 
ment of Paris acquired very (lowly, and the great vafials 
of the crown made violent efforts in order to obftruft the 
attempts of that parliament to extend its authority. To- 
wards theelofeof the thirteenth century, Philip the Fair 
was obliged to prohibit his parliament from taking cog- 
nizance of certain appeals brought into it from the courts 
of the Count of Bretagne, and to recognize and refpeft 
his right of fupreme and final jurifdiflion. Memoires 
pour fervir de Preuves a FHiftoire de Bretagne par Morice, 
tom. i. p. 1037. 1074. Charles VI. at the end of the 
following century was obliged to confirm the rights of the 
Dukes of Bretagne in Bill more ample form. Ibid. tom. 
it. p. 580, 581. So violent was the oppofition of the 
barons to this right of appeal, which they confidered as 
fatal to their privileges and power, that the authors of 
the Encyclopedic have mentioned feveral infiances in which 
barons put to death, or mutilated, fuch perfons as ven- 
tured to appeal from the fentences pronounced in their 
courts, to the parliament of Paris, tom. xii. art. Parle- 
ment, p. 15. 

The progrefs of jurifdiflion in the other feudal king- 
doms was in a great meafure fimilar to that which we 
have traced in France. In England the territorial jurif- 
diflion of the barons was both ancient and extenfive. 
Leg. Edw. Conf. No. 5 and 9. After the Norman con- 
qoeft it became more ftriftly feudal; and it is evident 
from fafls recorded in the Englilh hiftory, as well as 
from the inflitution of Counties Palatine, which I have 
already mentioned, that the ufurpations of the nobles in 
England were not lefs bold or extenfive than thofe of 
their contemporaries on the continent. The fame ex- 
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pedients were employed to circumfcribe or aboiifli thofe 
dangerous )urifdi<Sions. William the Conqueror efta- 
blidied a conilant court in the ball of his palace ; from 
which the four courts now entrufted with the admini- 
flration of jurtice in England took their rife. Henry II. 
divided his kingdom into fix circuits, and fent itinerant 
judges to hold their courts in them at dated feafons. 
Blackftone’s Commentaries on the Laws of England, 
vol. iii. 57 Juftices of the peace were appointed in 
every county by fubfequent monarchs; to whofe jurif- 
didtion the people gradually had recourfe in many civil 
caufes. The privileges of the Counties Palatine were 
gradually limited ; with refpedl to feme points they were 
abolilhed ; and the adminiftration of judice was brought 
into the king’s courts, or before judges of his appoint- 
ment. The feveral deps taken for this purpofe are 
enumerated in Dalrymple’s Hidory of Feudal Property, 
chap. vii. 

In Scotland the ufurpations of the nobility were more 
exorbitant than in any other feudal kingdom. The pro- 
grefs of their encroachments, and the methods taken by 
the crown to limit or aboliih their territorial and inde- 
pendent jurifdidtions, both which I had occafion to con- 
dder and explain in a former work, differed very little 
from thofe of which J have now given the detail. Hif- 
tory of Scotland, vol. i. p.45. 

I fliould perplex myfelf and my readers in the 
labyrinth of German jurifprudence, if I were to attempt 
to delineate the progrefs of jurifdidion in the empire, 
with a minute accuracy. It is fufficient to obferve, 
that the authority which the Aulic council and Imperial 
chamber now poffefs, took its rife from the fame defire 
of redreding the abufes of territorial jurifdidtion, and 
was acquired in the fame manner that the royal courts 
attained influence in other countries of Europe. All the 
important fafls with refpeft to both thefe particulars 
may be found in Phil. Datt, de pace publica Imperii, 
lib. iv. The capital articles are pointed out in Pfeft'el 
Abrege de PHiltoire Sc Droit publique d’AUemagne, 
p. j8l.: apd in Traits du Droit pubiique del’Em- 
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pire par M. le Coq. de Villeray. The two laft treatifes 
are of great authority, having been compofed under the 
eye of M. Shoepflin of Strafburg, one of the ableft public 
lawyers in Germany. 

NOTE XXIV. Sect. I. p. 71. [AA]. 

It is not eafy to fix with precilion the period at 
which ecclefiaftics firft began to claim exemption from 
the civil jurifdidtion. It is certain, that during the early 
and pureft ages of the church, they pretended to no fuch 
immunity. The authority of the civil magiflrate ex- 
tended to all perfons, and to all caufes. This fa£l has 
not only been clearly eftablifhed by Pro’eftant authors, 
but is admitted by many Roman Catholics of eminence, 
and particularly by the writers in defence of the liberties 
of the Gallican church. There are feveral original pa- 
pers publifhed by Muratori, which fhew that, in the ninth 
and rtnth centuries, caufes of the greateft importance 
relating to ecclefiaftics were ftill determined by civil 
judges. Antiq Ital.vol.v. differt. Ixx. Proofs of this 
are produced likewife by M. Houard, Anciennes Loix 
des Francois, Sec. vol. i. p. aog. Ecclefiaftics did not 
lhake off all at once their fubjetiion to civil courts. This 
privilege, like their other ufurpations, was acquired flow- 
ly, and ftep by ftep. This exemption feems at firft to 
have been merely an aff of complaifance, flowing from 
veneration for their charafler. Thus from a charter of 
Charlemagne in favour of the church of Mans, A. D. 
996, to which M. 1’Abbe de Foy refers in his Notice de 
Diplomes, tom. i. p . aoi, that monarch direfts his 
judges, if any difference fhould arife between the ad- 
miniftrators of the revenues of that church and any per- 
fon whatever, not to fummon the adminiftrators to 
appear in mallo publico ; but firft of all to meet with 
them, and to endeavour to accommodate the difference 
in an amicable manner. This indulgence was in procefs 
of time improved into a legal exemption ; which was 
founded on the fame fuperftitious refpeft of the laity for 
the clerical charafler and funftion. A remarkable in- 
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ilance of this occurs in a charter of Frederic Barbarofla, 
A. D. 1171, to the monaftery of Altenburg. He grants 
them judicium non tantum fanguinolentis plaga?, fed 
vitae & mortis; he prohibits any of the royal judges 
from difturbing their jurifdiftion ; and the reafon which 
lie gives for this ample conceffion is, nam quorum, ex 
Dei gratia, ratione divini miniflerii onus leve elf, & ju- 
gum fuave ; nos penitus nolumus illos oppreffionis con- 
tumelia, vel manu Laica, fatigari. Mencken. Script, 
rer. Germ. vol. iii. p. 1067. 

It is not neceflary for illulfrating what is contained 
in the text, that I ihould defcribe the manner in which 
the code of the canon law was compiled, or fhew that 
the doflrines in it moll favourable to the power of the 
clergy, are founded on ignorance, or fupported by fraud 
and forgery. The reader will find a full account of 
thefe in Gerard. Van Maftricht. Hifloria Juris Ecclefiaf- 
tici, & in Science de Gouvernement parM. Real, tom. vii. 
c. t & 3. § 2, 3, &c. The hiftory of the progrefs and 
extent of ecclefiaflical jurifdidlion, with an account of 
the arts which the clergy employed in order to draw 
caufes of every kind into the fpiritual courts, is no lefs 
curious, and would throw great light upon many of the 
cuftoms and inlfitutions of the dark ages ; but it is like- 
wife foreign from the prefent fubjeft. Du Cange in his 
GlofTary, voc. Curia Cbrijlianitatis, has collefled moil of 
the caufes with refpefl to which the clergy arrogated 
an exclufive jurifdidtion, and refers to the authors, or 
original papers, which confirm his obfervations. Gian- 
none in his Civil Hiftory of Naples, lib. xix. § 3. has 
arranged thefe under proper heads, and fcrutinizes the 
pretenfions of the church with his ufual boldnefs and 
difcernment. M. Fleury obferves, that the clergy mul- 
tiplied the pretexts for extending the authority of the 
fpiritual courts with fo much boldnefs, that it was foon 
in their power to withdraw almoft every perfon and 
every caufe from the jurifdiilion of the civil magiftrate. 
Hill. Ecclef. tom. xix. Difc Prelim. 16- Bnt how ill- 
founded foever the jurifdidtion of the clergy may have 
been, or whatever might be the abufes to which their 

manner 
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manner of exercifing it gave rife, the principles and 
forms of their jurifprudence were far more perfeft than 
that which was known in the civil courts. It feems to 
be certain that ecclefiaftics never fubmitted, during any 
period in the middle ages, to the laws contained in the 
codes of the barbarous nations, but were governed en- 
tirely by the Roman law. They regulated all their 
tranfaflions by fuch of its maxims as were preferved by 
tradition, or were contained in the Theodofian code, 
and other books extant among them. This we learn 
from a cuflom which prevailed univerfally in thofe ages. 
Every perfon was permitted to choofe among the various 
codes of laws then in force, that to which he was willing 
to conform. In any tranfadfion of importance, it was 
uftial for the perfons con'rafting to mention the law to 
which they fubmitted, that it might be known how any 
controverfy that fhould arife between them was to be 
decided. Innumerable proofs of this occunin the char- 
ters of the middle ages. But the clergy confidered it as 
fuch a valuable privilege of their order to be governed 
by the Roman law, that when any perfon entered into 
holy orders, it was ufual for him to renounce the code 
of laws to which he had been formerly fubjeft, and to 
declare that he now fubmitted to the Roman law. 
Conflat mejohannem clericum, filium quondam Verandi, 
qui profelfus fum, ex natione mea, lege vivere Lango* 
bardorum, fed tamer, pro honore ecclefiartico, lege nunc 
videor vivere Romana. Charta, A. D. 1071. . Farulfus 
prefbyter qui profeflus fum, more facerdotii mei, lege 
vivere Romana. Charta, A. D. 1075. Muratori An- 
tichita Eflenfi. vol. i. p. 78. See likewife Houard An- 
ciennes Loix des Franqois, &c. vol i. p. 203. 

The code of the canon law began to be compiled early 
in the ninth century. Mem. de 1’Acad. des Infcript. 
tom. xviii. p. 346, &c. It was above two centuries 
after that before any colleftion was made of thofe cuf- 
toms, which were the rule of judgments in the courts of 
the barons. Spiritual judges decided, of courfe, accord- 
ing to written and known laws ; Lay judges, left with- 
out any fixed guide, were diredt,ed by loofe traditionary 
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cuftoms. But befides this general advantage of the canon 
law, its forms and principles were more confonant to 
reafon, and more favourable to the equitable decifion of 
every point in controverfy, than thofe which prevailed 
in lay courts. It appears from Notes XXI. and XXIII. 
concerning private wars, and the trial by combat, that 
the whole fpirit of ecclefiaftical jurifprudence was ad- 
verfe to thofe fanguinary cuftoms which were deftrudlive 
of juftice ; and the whole force of eccleftaftical authority 
was exerted to abolifti them, and to fubftitute trials by 
law and evidence in their room. Almoft all the forms 
in lay courts, which contribute to eftabliih, and continue 
to preferve order in judicial proceedings, are borrowed 
from the canon law. Fleury, Jnftit. du droit canon, 
partiii. c. 6. p. 54. St. Louis, in his Eftabliftemens, 
confirms many of his new regulations concerning pro- 
perty, and the adminiftration of juftice by the authority 
of the canon law, from which he borrowed them. Thus, 
for inftance, the firft hint of attaching moveables 
for the recovery of a debt was taken from the canon 
law. Eftab. liv. ii. c. »1 and 40. And likewife the 
cejfio bmorum, by a perfon who was infolvent. Ibid. 
In the fame manner, he eftabliftied new regulations with 
refpefl to the effefts of perfons dying inteftate, liv. i. 
c. S9. Thefe and many other falutary regulations the 
Canonifts had borrowed from the Roman law. Many 
other examples might be produced of more perfeft jurif- 
prudence in the canon law than was known in lay 
courts. For that reafon it was deemed an high privilege 
to be fubjeft to ecclefiaftical jurifdiflion. Among the 
many immunities, by which men were allured to engage 
in the dangerous expeditions for the recovery of the Holy 
Land, one of the moft confiderable was the declaring 
fuch as took the Crofs to be fubjefl only to the fpiritual 
courts, and to the rules of decifion obferved in them. 
See Note XIII. and Du Cange, voc. Crucis Priviltgia. 
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NOTE XXV. Sect. I. p. 73. [BB]. 

The rapidity with which the knowledge and ftudy 
of the Roman law fpread over Europe is amazing. The 
copy of the Pandefts was found at Amalphi, A. D. 1137- 
Irnerius opened a college of civil law at Bologna a few 
years after. Giann. Hift. book xi. c. 2. It began to 
be taught as a part of academical learning in different 
parts of France before the middle of the century. 
Vaccarius gave leftures on the civil law at Oxford, as 
early as the year 1147. A regular fyffem of feudal Jaw, 
formed plainly in imitation of the Roman code, was 
compofed by two Milanefe lawyers about the year 115''. 
Gratian publilhed the code of canon law, with large ad- 
ditions and emendations, about the fame time. The 
earlieft colledfion of thofe cuftoms, which ferved as the 
rules of decifion in the courts of juftice, is the AJJifts de 
Jerujalem. They were compiled, as the preamble in- 
forms us, in the year 1099, and are called Jus Confuetu- 
dinarium quo regebatur regnum orientale. Willerm. 
Tyf. lib. xix. c. 2. But peculiar circumflancts gave 
occafion to this early compilation. The viilorious 
Crufaders fettled as a colony in a foreign country, and 
adventurers from all the different nations of Europe 
compofed this new fociety. It was neceffary on that 
account to afeertain the laws and cuftoms which were 
to regulate the tranfadlions of bufmefs, and the admini- 
ftration of juftice among them. But in no country of 
Europe was there, at that time, any colledtion of cuf- 
toms, nor had any attempt been made to render law fixed. 
The firft undertaking of that kind was by Glanville, 
Lord Chief Juftice of England, in his Tradlatus de 
Legibus & Confuetudimbus Angliae, compofed about the 
year 1181. The Regiam Majeftatem in Scotland, af- 
cribed to David I. feems to be an imitation, and a fervile 
one, of Glanville. Several Scottifh antiquaries, under 
the influence of that pious credulity, which difpofes men 
to affent, without hefitation, to whatever they deem for 
the honour of their native country, contend zealoufly, 
* VOL. I. £ E that 
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that the Regiam Majeftatem is a production prior to the 
treatife of Glanville ; and have brought themfelves to 
believe, that a nation, in a fuperior (late of improve- 
ment, borrowed its laws and inlfitutions from one con- 
fiderably lefs advanced in its political progrefs. The 
internal evidence (were it my province to examine it) 
by which this theory might be refuted, is, in my opinion, 
decifive. The external circumftances which have feduced 
Scottifh authors into this miftake, have been explained 
with fo much precifion and candour by Sir David Dal- 
rymple, in his examination of feme of the arguments for 
the high antiquity of Regiam Majetlatem, Edin. 1760^ 
4to, that it is to be hoped the controverfy will not be 
again revived. Pierre de Fontaines, who tells us, that 
he was the firft who had attempted fuch a work in 
France, compofed his Cmfcil, which contains an account 
of the cuftoms of the country of Vermandois, in the 
reign of St. Louis, which began A. D. Beaurramir, 
the author of the Cojiurr.es de Beauwijis, lived about the 
fame time. The EftablifTemens of St. Louis, containing 
a large colledlion of the cuftoms which prevailed within 
the royal domains, were publiftied by the authority of 
that monarch. As foon as men became acquainted with 
the advantages of having written cuftoms and laws, to 
which they could have recourfe on every occafion, the 
prafliceof colledling them became common. CharlesVII. 
of France, by an ordonance, A. D. 1453, appointed 
the cuftomary laws in every province of France to be 
colledled and arranged. Velley and Villaret, Hiftoire, 
tom. xvi. p. 113. His fucceftbr, Louis XL renewed the 
injundtion. But this falutary undertaking hath never 
been fully executed, and the jurifprudence of the French 
nation remains more obfeure and uncertain than it 
would have been if thefe prudent regulations of their 
monarchs had taken effedb A mode of judicial deter- 
mination was eftabliftied in the middle ages, which af- 
fords the cleareft proof that judges, while they had no 
other rule to dire£l their decrees but unwritten and 
traditionary cuftoms, were often at a lofs how to find 
out Uie fails and principles, according to which they 
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were bound to decide. They were obliged, in dubious 
cafes, to call a certain number of old men, and to lay 
the cafe before them, that they might inform them 
what was the praftice or cuftom with regard to the 
point. This was called Evquefie far tourbe. Du Cange, 
voc. Turba. The effects of the revival of the Roman 
jurifprudence have been explained by M. de Montef- 
quieu, liv. xxviii. c. 41. and by Mr. Hume, Hift. of 
England, vol. ii. p. 441. I have adopted many of their 
ideas. Who can pretend to review any fubjeft which 
fuch writers have conlidered, without receiving from 
them light and information ? At the fame time I am 
convinced, that the knowledge of the Roman law was 
not fo entirely loft in Europe during the middle ages, as 
is commonly believed. My fubjedl does not require me 
to examine this point. Many ftriking fatts with regard 
to it are colle&ed by Donato Antonio d’Afti Dali’ Ufo 
e autorita della regione civile nelle provincie dell’ Im- 
perio Occidentale. Nap. 1751. ^ vol. 8vo. 

That the civil law is intimately connetted with the 
municipal jurifprudence in feveral countries of Europe, 
is a fail fo well known, that it needs no iiluftration. 
Even in England, where the common law is fuppofed 
to form a fyftem perfetftly diftimft from the Roman code, 
and although fuch as apply in that country to tire ftudy 
of the common law boaft of this diftinftion with fome 
degree of affedfation, it is evident that many of the ideas 
and maxims of the civil law are incorporated into the 
Englilh jurifprudence. This is well illuftrated by the 
ingenious and learned author of Obfervations on the 
Statutes, chiefly the more ancient, 3d edit. p. 76, &c. 

NOTE XXVI. Sect. I. p. 75. [CCJ. 
The whole hiftory of the middle ages makes it evi- 

dent, that war was the foie profeffion of gentlemen, and 
almoft the only objedf attended to in their education. 
Even after fome change in manners began to take place, 
and the civil arts of life had acquired fome reputation,, 
>he ancient ideas with refpedt to the accomplilhments 
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necefiary for a psrfon of noble birth, continued long in 
force. In the Memoires de Fleuranges, p. 9, &c. we 
have an account of the youthful exercifes and occupa- 
tions of Francis I. and they were altogether martial and 
athletic. That father of letters owed his relilh for them, 
not to education, but to his own good fenfe and good 
tafte. The manners of the fuperior order of ecclefiaftics 
during the middle ages furnilh the ftrongell proof that, 
in fome inftances, the diftindtion of profeffions was not 
completely afcertained in Europe. The fumSions and 
character of the clergy are obvioufly very different from 
thofe of laymen; and among the inferior orders of 
churchmen, this conftituted a diftindt charadter feparate 
from that of other citizens. But the dignified ecclefi- 
aftics, who were frequently of noble birth, were above 
fuch a diftindtion ; they retained the idea of what be- 
longed to them as gentlemen, and in fpite of the de- 
crees of Popes, or the canons of councils, they bore 
arms, led their vaffals to the field, and fought at their 
head in battle. Among them the priefthood was fcarcely 
a feparate profeffion ; the military accomplifhments 
which they thought efiential to them as gentlemen, were 
cultivated ; the theological fcience, and pacific virtues 
fuitable to their fpiritual fundtion, were negledfed and 
defpifed. 

As foon as the fcience of law became a laborious 
ftudy, and the pradlice of it a feparate profefiion, fuch 
perfons as rofe to eminence in it obtained honours which 
had formerly been appropriated to foldiers. Knight- 
hood was the moft illuftrious mark of diftindfion during 
feveral ages, and conferred privileges to which rank or 
birth alone were not entitled. To this high dignity 
perfons eminent for their knowledge of law were ad- 
vanced, and were thereby placed on a level with thofe 
whom their military talents had rendered confpicuous. 
Miles JuJliti<e, Miles Literatus, became common titles. 
Matthew Paris mentions fuch knights as early as A.D. 
1*51. If a judge attained a certain rank in the courts 
of juftice, that alone gave him a right to the honour of 
knighthood. PafquierRecherches, liv. xi. c. 16. p- 

Difiertations 
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Diflertations liiftoriques fur la Chevalerie, par Honore de 
Sainte Marie, p. 164, &c. A profelfion lhat led to 
offices, which ennobled the perfons who held them, 
grew into credit, and the people of Europe became 
accuftomed to fee men rife to eminence by civil as well 
as military talents. 

NOTE XXVII. Sect. I. p. 78. [DD]. 

The chief intention of thefe notes was to bring at 
once under the view of my readers, fuch fadfs and cir- 
cumftances as tend to illuftrate or confirm what is con- 
tained in that pert of the hiftory to which they refer. 
When thefe lay fcattered in many different authors, and 
were taken from books not generally known, or which 
many of my readers might find it difagreeable to con- 
fult, I thought it would be of advantage to colledl them 
together. But when every thing neceffary for the proof 
or iiluflration of my narrative or reafoning may be found 
in any one book which is generally known, or dsferves 
to be fo, I (hall fatisfy myfelf with referring to it. This 
is the cafe with refpedl to Chivalry. Almoft every faft 
which I have mentioned in the text, together with many 
other curious and inftruttive particulars concerning this 
fingular inffitution, may be found in Memoires fur Pan- 
cienne Chevalerie confideree comme une Eftabliffement 
politique & militaire, par M. de la Curne de St.palaye, 

NOTE XXVIII. Sect. I. P. 83. [EE]. 

The fubjedt of my enquiries does not call me to 
write a hiftory of the progrefs of fcience. The fadls 
and obfervations winch I have produced, are fufficient 
to illuftrate the eft'edfs of its progrefs upon manners and 
the ftate of fociety. While fcience was altogether extindt 
in the weftern parts of Europe, it was cultivated in Con- 
ftantinople and other parts of the Grecian Empire. But 
the fubtile genius of the Greeks turned almoft entirely 
to theological deputation. The Latins borrowed that 
(pitit from them, and many of the controve:fies which 
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ftill occupy and divide theologians, took th' ir rife among 
the Greeks, from whom the other Europeans derived a 
confiderable part of their knowledge, oee the teftimony 
of ^Eneas Sylvius ap. Conringium dr antiq. academicis, 
p. 43. Hiftoire literaire de France, tom. vii. p.113, 
&c. tom. ix. p. itr, &c. Soon after the Empire of the 
Caliphs was elfablithed in the Eaft, fome illuftrious 
princes arofe among them, who encouraged fcience. 
But when the Arabians turned their attention to the 
literature cultivated by the ancient Greeks and Romans, 
the chalie and correft tafte of their works of genius ap- 
peared frigid and unanimated to a people of a more warm 
imagination. Though they could not admire the poets 
and hiftorians of Greece or of Rome, they were fenfible 
of the merit of their philofophers. The operations of 
the intelleft are more fixed and uniform than thofe of 
the fancy or tafte. Truth makes an impreflion nearly 
the fame in every place ; the ideas of what is beautiful, 
elegant, or fublime, vary in different climates. The 
Arabians, though they neglefted Homer, tranftated the 
moft eminent of the Greek philofophers into their own 
language ; and, guided by their precepts and difcoveries, 
applied themfelves with great ardour to the ftudy of 
geometry, aftronomy, medicine, dialeftics, and metaphy- 
fics. In the three former, they made confiderable and 
ufeful improvements, which have contributed not a 
little to advance thofe fciences to that high degree of 
perfection which they have attained. In the two latter, 
they chofe Ariftotle for their guide, and refining on the 
fubtle and diftinguifhing fpirit which charaClerifes his 
philofophy, they rendered it in a great degree frivolous 
or unintelligible. The fchools eftablilhed in the Eaft 
for teaching and cultivating thefe fciences were in high 
reputation. They communicated their love of fcience 
to their countrymen, who conquered Africa and Spain ; 
and the fchools inftituted there were little inferior in 
fame to thofe in the Eaft. Many of the perfons who 
diftinguiftied themfelvee by their proficiency in fcience 
during the twelfth and thirteenth centuries, were edu- 
cated among the Arabians. Bruckerus collects many 
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inflances of this, Hiftor. Philof. v. iii. p. 68r, &c. Al- 
moft all the men eminent for fcience, during feveral 
centuries, if they did not refort in perfon to the fchools 
in Africa and Spain, were inftrufted in the philofophy 
of the Arabians. The firft knowledge of the Ariftote- 
lian philofophy in the middle ages was acquired by 
tranflations of Ariftotle’s works out of the Arabic. The 
Arabian commentators were deemed the moft fkilful and 
authentic guides in the ftudy of his fyftem. Conring. 
Antiq. Acad. Dilf. iii. p. 95, &c, Supplem. p. *41, 
&c. Murat. Antiquit. Ital. vol. iii. p. 9?a, &c. From 
them the fchoolmen derived the genius and principles of 
their philofophy, which contributed fo much to retard 
the progrefs of true fcience. 

The eftablilhment of colleges or univerfities is a re- 
markable sera in literary hiftory. The fchools in ca- 
thedrals and monafteries confined themfelves chiefly to 
the teaching of grammar. There were only one or 
two mailers employed in that office. But in colleges, 
profeflbrs were appointed to teach all the different parts 
of fcience. The courfe or order of education was fix- 
ed. The time that ought to be allotted to the ftudy of 
each fcience was afcertained. A regular form of trying 
the proficiency of ftudents was prefcribed ; and acade- 
mical titles and honours were conferred on fuch as ac- 
quitted themfelves with approbation. A good account 
of the origin and nature of thefe is given by Seb. Bac- 
meifterus Antiquitates Roftochienfes, five, Hiftoria Ur- 
bis & Academire Roftoch. ”.p. Monumenta inedita Rer. 
Germ. perE.J. de Weftpfralen, vol. iii. p. 781. Lipf. 
1743. The firft obfcure mention of thefe academical 
degrees in the univerfity of Paris (from which the other 
univerfities in Europe have borrowed moft of their cuf- 
toms and inftitutions) occurs A. D. 1115. Crevier. Hift. 
de 1’Univ. de Paris, tom. i. p. 296, &c. They were 
completely eftabliffied A. D. njl. lb. 148. It is un- 
neceffary to enumerate the feveral privileges to which 
bachelors, mailers, and doftors were entitled. One 
circumftance is fufficient to demonftrate the high degree 
of eftimation in which they were held, Doftors in the 

different 
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different faculties contended with knights for precedence, 
and the difpute was terminated in many inrtances by ad- 
vancing the former to the dignity of knighthood, the 
high prerogatives of which I have mentioned. It was 
even averted, that a doflor had a right to that title with- 
out creation. Bartolus taught dodlorem adhialiter 
regentem in jure civili per decennium effici militem ipfo 
fadlo. Honote de St. Marie Difiert. p. 165. This was 
called Chevalerie de Leisures, and the perfons advanced 
to that dignity, Militcs Clerici. Thefe new eftablilhments 
for education, together with the extraordinary honours 
conferred on learned men, greatly increafed the number 
of fcholars. In the year 1262, there were ten thoufand 
iludents in the univerfity of Bologna ; and it appears 
from the hiftory of that univerfity, that law was the only 
fcience taught in it at that time. In the year 3340, there 
■yvere thirty thoufand in the univerfity of Oxford. Speed’s 
Chron. ap. Anderfon’s Chronol. Deduflion of Com- 
merce, vol. i. p. 372. In the fame century ten thoufand 
perfons voted in a queftion agitated in the univerfity of 
Paris; and as graduates alone were admitted to that 
privilege, the number of iludents muft have been very 
great. Velly Hift. de France, tom. xi. p. 147. There 
■were indeed few univerfities in Europe at that time ; 
but fuch a number of ftudents may neverthelefs be pro- 
duced as a proof of the extraordinary ardour with which 
men applied to the fludy of fcience in thofe ages ; it 
Blows likewife that they already began to confider other 
profeffions bciide that pf a foidier as honourable and 
nfeful. 

NOTE XXIX. Sect. I. p. 84. [FF], 

Tnp great variety of fubjefts which I have endeavoured 
to illuflrate, and the extent of this upon which I now 
enter, will juftify my adopting the words of M. deMon- 
tefquieu, when he begins to treat of commerce. “ The 
" fubjedl which follows would require to be difeufied 
41 more at large j but the nature of this work does not 

“ permit 
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“ permit it. I wifti to glide on a tranquil ftream; but 
“ I am hurried along by a torrent.” 

Manjt proofs occur in hiftory of the little intercourfe 
between nations during the middle ages. Towards the 
clofe of the tenth century, Count Bouchard intending to 
found a monaflery at St. Maur des Foifes near Paris, ap- 
plied to an Abbot of Clugny in Burgundy famous for his 
fanttity, intreating him to conduit the monks thither. 
The language in which he addrefifed that holy man is lin- 
gular : he tells him that he had undertaken the labour of 
fuch a great journey ; that he was fatigued with the 
length of it, therefore hoped to obtain his requeft, and 
that his journey into fuch a diflant country Ihould not be 
in vain. The anfwer of the abbot is Bill more extra- 
ordinary : he refufed to comply with his delire, as 
would be extremely fatiguing to go along with him ' -C 
a lirange and unknown region. Vita Burchardi "• <nto 
bilis comitis ap. Bouquet Rec. des Hill. vol. y venera- 
Even fo late as the beginning of the twelfth *• P- 3SI* 
monks of Ferrieres in the diocefe of Sens century, the 
that there was fuch a city as Tournay ^ not know 
the monks of St. Martin of Tournay <n Flanders > and 
quainted with the lituation of Fer . Were equally unac- 
in which they were both concer r,eres. A tranfadlion 
them to have fome iotercourr ‘le„.rnac*e *t necelTary for 
both monalieries prompted e' ^ le n,utual intereft of 
of the other. After a 1 , ,t0 find out the fixation 
deferibed, the djfcove ^ fearc'1’ ,whieh is particularly 
mannus Abba's de F ? WaS made by accident. Heri- 
ap. Dacher. ^pic, ‘eftauratione St. Martini Tornacenfis 
the middle, . r''.,™ ',X“aP' 1°°; The 'Suorance of 
phy of rem.- , " WUl‘ the fituation and geogra- 
moft -r Jte countnes "'as Bill more remarkable. The 
a «'or “Z* fgraphical chart which now remains as 
t!’e °f 'e ',ate

j
ofthat feence in Europe during 

Mi d ® as®s’ 15 r°und in a manufeript of the Chro- . ,ue de St. Denys. There the three parts of the earth 
nen known are fo reprefented, that Jerufalem is placed 

■n the middle of the globe, and Alexandria appears to 
be as near to it as Nazareth. Mem. de 1’Acad. des Belles 
Lettr^s, tom. xv,. p. lis. There feems t0 have bee[i 

no 
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no inns or houfes of entertainment for the reception of 
travellers during the middle ages. Murat. Antiq. Ital. 
vol. iii. p. 381, See. This is a proof of the little inter- 
courfe which took place between different nations. 
Among people whofe manners are Ample, and who are 1 

feldom vilited by ftrangers, hofpitality is a virtue of the 
firft rank. This duty of hofpitality was fo necelfary in 
that (late of fociety which took place during the middle 
ages, that it was not confidered as one of thofe virtues 
which men may pradhfe or not, according to the temper 
of their minds and the generofity of their hearts. Hof- 
pitality was enforced by ftatutes, and fuch as negledted 
this duty were liable to punifhment. Quicunque hofpiti 
venienti iedtum, aut focuni negaverit, trium folidorum 
jnlatione muldletur. Leg. Burgund. tit, xxxviii. §1. 
'n quis bomini aliquo pergenti in itinere manfionem ve- 

rit fexaginta folidos componat in publico. Capitul. 
§ 82. This increafe of the penalty, at a period 

Ter that in which the laws of the Burgundians 
tavi. 
lib. vi. 
fo long a. ed, and when the Bate of fociety was much 
were publnh ,ry remarkable. Other laws of the fame 
impiove , is v. <^ec) by j0> preci, Polac. Syftema Jurif- 
purport are collec . ^ ^ p_ ^ Thc laws 

J
of ths 

pru . eimamcae, l ti,an any t[iat he mentions j 
Slavi weie more rigo. . ^ 0f an inhofpitable 
they ordained, that th v and his houfe burnt/They 
peifon ihould be confifcatei. entertainment of ftrangers 
were even fo felicitous for the . ^ ^ ^ (he fupp

B
orC 

that they permitted the landlord aooone 
of his gueft.” Quod neflu furatu.' tuuns, eras appong. 
hofpitibus Return Medeburgicar ^ Qf the(.e u 
Beehr. Lipf. 175., P- 5°- In confequen 
or of the Bate of fociety which made it p. ^per to enact 
them, hofpitality abounded while the intercom ‘e amonK /- 1 11.. j tInm Arunaf 3 Kind men was inconfiderable, and fecured the ftrangt ^,].er 

reception under eveiy roof where he chofe to take 1. 
too, proves clearly, that the intercourfe an.'ong This, 

men was rare, for as foon as this became freque. t, 
what was a pleafure became a burden, and the en- 
tertaining of travellers was converted into a branch ot 
commerce. But 
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But the laws of the middle ages afford a proof Bill 

more convincing of the fmall intercourfe between dif- 
ferent nations. The genius of the feudal fyllem, as well 
as the fpirit of jealoufy which always accompanies igno- 
rance, concurred in difcouragingftrangers from fettling in 
any new country. If a perfon removed from one province 
in a kingdom to another, he was bound within a year 
and day to acknowledge himfelf the vaifal of the baron 
in whofe eftate he fettled ; if he pegleited to do fo, he 
became liable to a penalty : and, if at his death he ne- 
glefled to leave a certain legacy to the baron within 
whofe territory he had refided, all his goods were con- 
fifcated. The hardfhips impofed on foreigners fettling 
in a country, were ftill more intolerable. In more early 
times, the fuperior lord of any territory in which a 
foreigner fettled, might feize his perfon, and reduce him 
to fervitude. Very flriking inltances of this occur in 
the hiflory of the middle ages. The cruel depredations 
of the Normans in the ninth century, obliged many in- 
habitants of the maritime provinces of France to fly into 
the interior parts of the kingdom. But inftead of being 
received with that humanity to which their wretched 
condition entitled them, they were reduced to a (late of 
fervitude. Both the civil and ecclefiaftical powers found 
it necelfary to interpofe in order to put a (lop to this 
barbarous pradtice Potgiefler. de Statu Server, lib. i. 
c. 1. ^ 16. In other countries, the laws permitted the 
inhabitants of maritime provinces to reduce fuch as were 
fhipwrecked on their coaft to fervitude. Ibid, § 17. 
This barbarous cuftom prevailed in many countries of 
Europe. The praftice of feizing the goods of perfons who 
had been (hipwrecked, and of confifcating them as the 
property of the lord on whofe manor they were thrown, 
feems to have been univerfal. De Weftphalen Monum- 
inedita Rer. Germ. vol. iv. p. 907, &c. et Du Cange, 
voc. Laganum, Beehr. Rer. Mecleb. lib. p. 512. Among 
the ancient Welfli, three forts of perfons, a madman, a 
flranger, and a leper, might be killed with impunity. 
Leges Hoel Dda, quoted in Obfervat. on the Statutes, 
chiefly the more ancient, p. «. M, de Lauriete pro- 
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dnces feveral ancient deeds, which prove, that in dif- 
ferent provinces of France, ftrangers became the flaves 
of the lord on whofe lands they fettled. Glofiaire du 
Droit Francois, art. Aubaire, p. 91, Beaumanoir fays, 
41 that there are feveral places in France, in which, if a 
ffranger fixes his refidence for a year and day, he be- 
comes the flave of the lord of the manor.” Court, de 

»Beav. ch. 45. p. 254. As a praftice fo contrary to 
humanity could not fubfiftlong, the fuperior lords found 
it neceflary to reft fatisfied, inrtead of enflaving aliens, 
with levying certain annual taxes upon them, or im- 
pofing upon them fome extraordinary duties or fervices. 
But when any ftranger died, he could not convey his 
effefls by will; and all his real, as well as perfonal 
ertate, fell to the king, or to the lord of the barony, to 
the exclufion of his natural heirs. This is termed in 
Trance Droit D'Aubaine. Pref. de Laurier. Ordon. tom.i. 
p. 15. Bruffel. tom. ii. p. 044. Du Cange, voc. Aibani, 
Bafquier Recherches, p. 367. This pradlice of confif- 
cating the effedls of ftrangers upon their death was very 
ancient. It is mentioned, though very obfcurely, in a 
law of Charlemagne, A. D. Hi3. Capitul. Baluz. 
p. 507. § 5. Not only perfons who were born in a 
loreign country were fubjeirt to the Droit D’Aubaine, 
hut in fome countries fuch as removed from one diocefe 
to another, or from the lands of one baron to another. 
Bruflel. vol. ii. p. 947. 949. It is hardly poffible to 
conceive any law more unfavourable to the intercourfei 1 
between nations. Something fimilar to it, however,, 
may be found in the ancient laws of every kingdom in 
Burope, With refpefl: to Italy, fee Murat. Ant. vol. ii. i 
p. 14. As nations advanced in improvement, this it 
pradtice was gradually abolithed. It is no fmall difgrace: ) 
to the French jurifprudence, that this barbarous, inhof- ij 
pitable cuftom fhould have fo long remained among ai 
people fo highly civilized. 

The confufion and outrage which abounded undea i 
a feeble form of government, incapable of framing ot 
executing falutary laws, rendered the communication > 
between the different provinces of the fame kingdom c 
r- * extremely s 
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extremely dangerous. It appears from a letter of Lu- 
pus, abbot of Ferrieres, in the ninth century, that the 
highways were fo much infefted by banditti, that it was 
necefFary for travellers to form themfelves into compa- 
nies or caravans, that they might be fafe from the af- 
faults of robbers. Bouquet Recueil des Hid. vol. vii. 
p- <115. The numerous regulations publilhedby Charles 
the Bald in the fame century, difcover the frequency of 
thefe diforders; and fuch afls of violence were become 
fo common, that by many they were hardly contidered 
as criminal. For this reafon the interior judges, called 
centenarii, were required to take an oath, that they 
would neither commit any robbery themfelves, nor pro- 
tedl fuch as were guilty of that crime. Capitul. edit. 
Baluz. vol. ii. p. 6t. 68. The hiflorians of the ninth 
and tenth centuries gave pathetic defcriptions of thefe 
diforders. Some remarkable patTages to this purpof# 
are collecied by Mat. jo. Beehr. Rer. Mecleb. lib. viii, 
p. 603. They became fo frequent and audacious, that 
the authority of (he civil magillrate was unable to reprefs 
them. The eccleftaftical jurifdi&ion was called in to 
aid it. Councils were held with great folemnity, the 
bodies of the faints were brought thither, and, in pre- 
fence of their facred reliques, anathemas were denounced 
againll robbers, and other violators of the public peace. 
Bouquet Recueil des Hifl. tom. x. p. 36c. 431 336. 
One of thefe forms of excommunication, iflued A. D. 
988, is Bill preferved, and is fo fingular, and compofed 
with eloquence of fuch a peculiar kind, that it will not 
perhaps be deemed unworthy of a place here. After 
the ufual introduction, and mentioning the outrage 
which gave occafion to the anathema, it runs thus ; 
“ Obtenebrefcant oculi veftri, qui concupiverunt; 
arefcant manus, quae rapuerunt, debilitentur omnia 
membra, quae adjuverunt. Semper laboretis, nec re- 
quiem inveniatis, frudtuque veftri laboris privemini. 
Formidetis, & paveatis, a facie perfequentis, & non 
perfequentis hoftis, ut tabefcendo deftciatis. Sit portio 
veftra cum Juda traditore Domini, in terra mortis et 
tenebrarum; donee corda veftra ad fatisfaftionem ple- 

vol. 1. r r nam 
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nam convertantur.—Ne ceflant a vobis hse malediili- 
ones, fcelerum veftrorum pcrfecutrices, quamdiu per- 
nanebitis in peccato pervafionis. Amen, Fiat, Fiat.” 
Bouquet, lb. p. 517. 

NOTE XXX. Sect. I. p. 89. [GG]. 
With refpeft to the progrefs of commerce which 

I have defcribed, p- 83, &c. it may be obferved, that 
the Italian ftates carried on fome commerce with the 
cities of the Greek empire, as early as the age of 
Charlemagne, and imported into their own country the 
rich commodities of the Eaft. Murat. Antiq. Ital. 
vol. ii. p. 882. In the tenth century, the Venetians 
had opened a trade with Alexandria in Egypt. Ibid. 
The inhabitants of Amalphi and Pifa had likewife ex- 
tended their trade to the fame ports. Murat. Ib. p. 884, 
88'. The eft'edts of the Crufades in increafing the 
wealth and commerce of the Italian ftates, and par- 
ticularly that which they carried on with the Eaft, I 
have explained, page 31ft of this volume. They not 
only imported the Indian commodities from the Eaft, 
but eftablifhed manufaftures of curious fabric in their 
own country. Several of thefe are enumerated by 
Muratori in his Diflertations concerning the arts and 
the weaving of the middle ages. Antiq. Ital. vol. ii. 
p. 349. 399. They made great progrefs, particularly 
in the manufafture of filk, which had long been pe- 
culiar to the eaftern provinces of Alla. Silk ftuffs were 
of fuch high price in ancient Rome, that only a few 
perfons of the firft rank were able to purchafe them. 
Under Aurelian, A.D. 270, a pound of filk was equal 
in value to a pound of gold. Abfit ut auro fila pen- 
fentur. Libra enim auri tunc libra ferici fuit. Vopif- 
cus in Aureliano. Juftinian, in the fixth century, intro- 
duced the art of rearing filk-worms into Greece, which 
rendered the commodity fomewhat more plentiful, 
though ftili it was of fuch great value as to remain an ar- 
ticle of luxury or magnificence, referved only for perfons 
of the firft order, or forpublic folemnities. Roger I. king 

of 
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of Sicily, about the year i»30. carried off a number of 
artificers in the filk trade from Athens, and fettling them 
in Palermo, introduced the culture of filk into his king- 
dom, from which it was communicated to other parts of 
Italy. Gianon. Hift. of Naples, b. xi. c. 7. This feema 
to have rendered filk fo common, that, about the middle 
of the fourteenth century, a thoufand citizens of Genoa 
appeared in one proceffion clad in filk robes. Sugar is 
likewife a produdlion of the Taft. Some plants of the 
fugar cane were brought from Afia ; and the firft at- 
tempt to cultivate them in Sicily was made about the 

1 middle of the twelfth century. From thence they were 
I tranfplanted into the fouthern provinces of Spain. 
I From Spam they were carried to the Canary and Ma- 

deira ides, and at length into the new world. Ludovico 
Guicciardini, in enumerating the goods imported into 
Antwerp about the year 1500, mentions the fugar 
which they received from Spain and Portugal as a con- 
fiderable article. He defcribes that fugar as the pro- 
duft of the Madeira and Canary ifiands. Defcritt. de 
Paefi Bafii, p. 180, 181. The fugar-cane was intro- 
duced into the Weft Indies before that time, but the 
cultivation of it was not fo improved or fo extenfive 
as to furnifh an article of much confequence in com- 
merce. In the middle ages, though fugar was not 
raifed in fuch quantities, or employed for fo many pur- 
pofes, as to become one of the common necelfaries of 
life, it appears to have been a ccnfiderable article in the 
commerce of the Italian ftates. 

Thefe various commodities with which the Italians 
furnilhed the other nations of Europe, procured them a 
favourable reception in every kingdom. They were 
eftabltfhed in France in the thirteenth century with moft 
extenfive immunities. They not only obtained every 
indulgence favourable to their commerce, but perfonal 
rights and privileges were granted to them, which the 
natives of the kingdom did not enjoy. Ordon. tom. iv. 
p. 668. By a fpecial provifo, they were exempted from 
the Droit d’Aubaine. Ibid, p.670. As the Lombards 
(a name frequently given to all Italian merchants in 
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many parts of Europe) engrolTed the trade of every 
kingdom in which they fettled, they became mailers of 
its cafh. Money of courfe was in their hands not only 
a fign of the value of other commodities, but became 
an objeft of commerce itfelf. They dealt largely as 
bankers. In an ordonance, A. D. 1295, we find them 
fliled mcrcatores and carrpfcres. They carried on this as 
well as other branches of their commerce with fome- 
what of that rapacious fpirit which is natural to mono- 
polizers who are not rellrained by the competition of 
r.val traders. An abfurd opinion, which prevailed in 
the middle ages, was, however, in fome meafure, the 
caufe of their exorbitant demands, and may be pleaded 
in apology for them. Trade cannot be carried on with 
advantage, unlefs the perfons who lend a fum of money 
are allowed a certain premium for the ufe of it, as a 
compenfation (or the rifk which they run in permitting 
another to traffic with their flock. This premium is 
fixed by law in all commercial countries, and is called 
the legaT interell of money. But the Fathers of the 
church had prepofleroufly applied the prohibitions of 
ufury in feripture to ihe payment of legal intereft, and 
condemned it as a fin. The fchoolmen, mified by Arif- 
totle, whole fentiments they followed implicitly, and 
without examination, adopied the fame error, and en- 
forced it. Blackflone’s Commentaries on the Laws of 
England, vcl. ii. p.455. Thus the Lombards found 
themfelves engaged in a traffic which was every where 
deemed criminal and odious. They were liable to 
puniffiment if detedled. They were not fatisfied, 
therefore, with that moderate premium, which they 
might have claimed if their trade had been open and 
authorized by law. They exadled a fum proportional 
to the danger and infamy of a difeovery. Accordingly, 
we find that it was ufual for them to demand twenty 
per cent, for the ufe of money in the thirteenth Century. 
Murat. Antiq. Ital. vol. i. p. 891- About the beginning 
of that century, the countefs of Flanders was obliged to 
borrow money in order to pay her hufband’s ranfom. 
She procured the fum requifite, either from Italian mer- 
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chants or from Jews. The loweft intereft which the 
paid to them was above twenty per cent, and fome of 
them exadfed near thirty. Martene and Durand. The- 
faur. Anecdotorum, vol. i. p. 886. In the fourteenth 
century, A. D. 1311, Philip IV. fixed the intereft which 
might be legally exafted in the fairs of Champagne at 
twenty per cent. Ordonan. tom. i. p. 484. The in- 
tereft of money in Aragon was fomewhat lower. 
James I. A. D. 1242, fixed it by law at eighteen per 
cent. Petr, de Marca. Marca five Limes Hifpan. app. 
1433. As late as the year 1490, it appears that the 
tntereft of money in Placentia was at the rate of forty 
per cent. This is the more extraordinary, becaufe at 
that time the commerce of the Italian ftates was become 
conftderable. Memorie Storiche de Piacenza, tom. viii. 
p. 104. Piac. 1760. It appears from Lud. Gu cciar- 
dini, that Charles V. had fixed the rate of intereft in his 
dominons in the Low Countries at twelve per cent, and 
at the time when he wrote, about the year 1560, it was 
not uncommon to exaft more than that fum. He com- 
plains of this as exorbitant, and points out its bad effeils 
both on agriculture and commerce. Defcritt. di Paefi 
BalTi, p. 172. This high intereft of money is alone a 
proof that the profits on commerce were exorbitant; 
and that it was not carried on to great extent.—The 
Lombards were likewife eftablifhed in England in the 
thirteenth century, and a confiderable ftreet in the city 
of London ftill bears their name. They enjoyed great 
privileges, and carried on an extenfive commerce, par- 
ticularly as bankers. See Anderfon’s Chronol. Deduc- 
tion, vol. i. p. 137. 160. 204. 231. where the ftatutes 
or other authorities which confirm this are quoted. But 
the chief mart for Italian commodities was at Bruges. 
Navigation was then fo imperfeft that to fail from any 
port in the Baltic, and to return again, was a voyage 
too great to be performed in one fummer. For that 
reafon, a magazine or ftorehoufe half way between the 
commercial cities in the North, and thofe in Italy, 
became neceffary. Bruges was pitched upon as the 
molt convenient ftation. That choice introduced vaft 
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•wealth into the Low Countries. Bruges was at once 
the Itaple for Englifli wool ; for the woollen and linen 
manufaflures of the Netherlands ; for the naval Acres 
and other bulky commodities of the North ; and for the 
Indian commodities, as well as domeftic produflions 
imported by the Italian States. The extent of its com- 
merce in Indian goods with Venice alone, appears from 
one faft. In the year 1318. five Venetian galealfes 
laden with Indian commodities arrived at Bruges, in 
order to difpofe of their cargoes at the fair. Thefe 
galeafits were vefiels of very confiderable burthen. 
L. Guic. Defcritt. di Paefi Baffi, p. 174. Bruges was 
the greateft emporium in all Europe. Many proofs of 
this occur in the hirtorians and records of the thirteenth 
and fourteenth centuries. But, inftead of multiplying 
quotations, I (hall refer my readers to Anderfon, vol. i. 
p. ia. 137. atj. 746, &c. The nature of this work 
prevents me from entering into any more minute detail, 
but there are fome detached fadls, which give an high 
idea of the wealth both of the Flemifh and Italian com- 
mercial llates. The Duke of Brabant contrafled his 
daughter to the Black Prince, fon of Edward III. of 
England, A. D. rgtg, and gave her a portion which 
■we may reckon to be of equal value with three hundred 
thoufand pounds of our prefent money. Kymer’s Fee- 
der.!, vol. v- p. nj. John Galeazzo Vifc.onti Duke of 
Milan concluded a treaty of marriage between his 
daughter and Lionel Duke of Clarence, Edward’s third 
fon, A. D. 1367, and granted her a portion equal to 
two hundred thoufand pounds of our prefent money. 
Rymer s Feeder, vol. vi. p. 547. Thefe exorbitant fums 
fo far exceeding what was then granted by the moft 
powerful monarchs, and which appear extraordinaty 
even in the prefent age when the wealth of Europe is 
fo much increafed, muft have atifen from the riches 
which flowed into thofe countries from their extenfive 
and lucrative commerce. The firft fource of wealth to 
the towns fituated on the Baltic fea feems to have been 
the herring fifhery ; the fhoals of herrings frequenting 
at that time thecoafis of Sweden and Denmaik, in the 
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fame manner as they now refort to the Britifli coafts. 
The effefts of this fifliery are thus defcribed by an au- 
thor of the thirteenth century. The Danes, fays he, 
who were formerly clad in the poor garb of failor', are 
now clothed in fcarlet, purple, and fine linen. For they 
abound with wealth flowing from their annual filhery 
on thecoaf! of Schonen ; fo that all nations refort to 
them, bringing their gold, filver, and precious com- 
modities, that they may purchafe herrings, which the 
divine bounty beflows upon them. Arnoldus Lubecen- 
fis ap. Conring. de Urbib. German. § 87. 

The Hanfeatic league is the moft powerful com- 
mercial confederacy known in hiflory. Its origin to- 
wards the clofe of the twelfth century, and the objedfs 
of its union, are defcribed by Knipfchildt Tradlatus Hif- 
torico I’ohtico Juridicus de Juribus Civitat- Imper. lib.i. 
cap. 4. Anderfon has mentioned the chief iafts with 
refpedl to their commercial progrefs, the extent of the 
privileges which they obtained in different countries, 
their fuccefsful wars with feveral monarchs, as well as 
the fpirit and zeal with which they contended for thofe 
liberties and rights without which it is impolfible to 
carry on commerce to advantage. The vigorous efforts 
of a fociety of merchan's attentive only to commercial 
objedfs, could not fail of diffufing new and more liberal 
ideas concerning juffice and order in every country of 
Europe where they fettled. 

In England, the progrefs of commerce was extremely 
flow ; and the caufes of this are obvious. During the 
Saxon heptarchy, England, fplit into many petty king- 
doms, which were perpetually at variance with each 
other; expofed to the fierce incurfions of the Danes, 
and other northern pirates ; and funk in barbarity and 
ignorance, was in no condition to cultivate commerce, 
or to purfue any fyffem of ufeful and falutary policy. 
When a better profpedf began to open by the union of 
the kingdom under one monarch, the Norman conqueft 
took place. This occafioned fuch a violent ffiock, as 
well as fuch a fudden and total revolution of property, 
that the nation did not recover from it during feveral 

reigns. 
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reigns. By the time that the conftitution began to ac- 
quire fome Inability, and the Englith had fo incorporated 
with their conquerors as to become one people, the 
nation engaged with no lefs ardour than imprudence in 
fupport of the pretenfions of their fovereigns to the 
crown of France, and long wafted its vigour and genius 
in its wild efforts to conquer that kingdom. When by 
ill fuccefs, and repeated difappointments, a period was at 
lart put to this fatal phrenzy, and the nation, beginning to 
enjoy fome repofe, had leifure to breathe and to gather 
new ftrength, the deftrudtive wars between the houfes 
of York and Lancafter broke out, and involved the 
kingdom in the vvorft of all calamities. Thus, befides 
the common obftruftions of commerce occafioned by the 
nature of the feudal government, and the ftate of man- 
ners during the middle ages, its progrefs in England was 
retarded by peculiar caufes. Such a fucceffion of events 
adverfe to the commercial fpirit was fufficient to have 
checked its growth, although every other circumftance 
had favoured it. The Englifh were accordingly one of 
the laft nations in Europe who availed themfelves of 
thofe commercial advantages which were natural or pe- 
culiar to their country. Before the reign of Edward HI. 
all the wool of England, except a fmall quantity wrought 
into coarfe cloths for home confumption, was fold to the 
Flemings or Lombards, and manufaflured by them. 
Though Edward, A. D. 1326, began to allure fome of 
the Flemifh weavers to fettle in England, it was long 
before the Englifh were capable of fabricating cloth for 
foreign markets, and the export of unwrought wool 
ftill continued to be the chief article of their commerce. 
Anderfon paftim.—All foreign commodities were brought 
into England by the Lombards or Hanfeatic merchants. 
The Enghfh ports were frequented by fhips both 
from the north and fouth of Europe, and they tamely 
allowed foreigners to reap all the profits aiding from 
the fupply of their wants. The firft commercial treaty 
of England on record, is that with Haquin King of 
Norway, A. D. 1217. Anderf. vol. i. p. 108. But 
the Englifh did not venture to trade in their own fhips 
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to the Baltic until the beginning of the fourteenth cen- 
tury. Ib. 151. It was after the middle of the fifteenth, 
before they lent any (hip into the Mediterranean, lb. 
p. 177. Nor was it long before this period that their 
veflels began to vifit the ports of Spain or Portugal. 
But though I have pointed out the flow progrefs of the 
Englifli commerce as a fa£t little attended to, and yet 
meriting confideration ; the concourfe of foreigners to 
the ports of England, together with the communication 
among all the different countries in Europe, which 
went on increafing from the beginning of the twelfth 
century, is fufficient to juftify all the obfervations 
and reafonings in the text concerning the influence of 
commerce on the ftate of manners and of fociety. 

NOTE XXXI. Sect. III. p. 164. [HH]. 

I HAVE not been able to difcover the precife manner 
in which the juftiza was appointed. Among the claims 
of the junta or union formed againft James I. A. D. 1164, 
this was one; that the king Ihould not nominate any 
perfon to be jufliza, without the confent or approbation 
of the ricos.hombres or nobles. Zurita Anales de Aragon, 
vo). i. p. 1 So. But the king in his anfwer to their re- 
monllrance all'erts, “ that it was eltablilhed by imme- 
morial praflice, and was conformable to the laws of the 
kingdom, that the king, in virtue of his royal preroga- 
tive, fliould name the jurtiza.” Zurita, Ibid. 181. 
Blanca, 656. From another paffage in Zurita, it appears, 
that while the Aragonefe enjoyed the privilege of the union, 
i. e. the power of confederating againft their fovereign 
as often as they conceived that he had violated any of 
their rights and immunities, the jufliza was not only no- 
minated by the king, but held his otiice during the king’s 
pleafure. Nor was this prafiice attended with any bad 
efiefls, as the privilege of the union was a fufficient and 
efieilual check to any abufe of the royal prerogative. 
But when the privilege of the union was abolilhed as 
dangerous to the order and peace of fociety, it was agreed 
that the jufliza fliould continue in office during life. 

Several 



334 PROOFS AND ILLUSTRATIONS. 
Several kings, however, attempted to remove juftizas 
who were obnoxious to them, and they fometimes fuc- 
ceeded in the attempt. In order to guard againft this en- 
croachment, which would have deftroyed the intenton 
of the inftitution, and have rendered the jutliza the de- 
pendant and tool of the crown, inflead of the guardian 
of the people, a law was enafled in the Cortes, A. D. 
I442 ordaining that the juftiza fhould continue in office 
during life, and ffiould not be removed from it unlefs by 
the authority of the Cortes. Fueros & Obfervancias del 
Reyno de Arag. lib. i. p. 22. By former laws the per- 
fon of the juftiza had been declared facred, and he was 
refponfible only to the Cortes, Ibid. p. 15, b. Zurita 
and Blanca, who both publifhed their hirtories while the 
juftiza of Aragon retained the full exercife of his privi- 
leges and jurifdiflion, have neglefled to explain feveral 
circumftances with regard to the office of that refpetftable 
magiftrate, becaufe they addrefled their works to their 
countrymen, who were well acquainted with every par- 
ticular concerning the fundfions of a judge, to whom 
they looked up as to the guardian of their liberties. It 
is vain to confult the later hiftorians of Spain, about 
any point with refpeft to which the excellent hiftorians 
whom I have named are filent. The ancient conftitu- 
tion of their country was overturned, and defpotifm ef- 
tabliffied on the ruin of its liberties, when the writers of 
this and the preceding century compofed their hiftories, 
and on that account they had little curiofity to know the 
nature of thofe inftitutions to which their anceftors owed 
the enjoyment of freedom, or they were afraid to deferibe 
them with much accuracy. The fpirit with which 
Mariana, his continuator Miniana, and Ferreras, write 
their hiftories, is very different from that of the two 
hiftorians of Aragon, from whom I have taken my ac- 
count of the conftitution of that kingdom. 

Two circumftances concerning the juftiza, befides 
thofe which 1 have mentioned in the text, are worthy of 
obfervation : j. None of the ricos-hombres, or noblemen 
of the firft order, could be appointed juftiza. He was 
taken out of the fecond clafs of cavalleros, who feem to 

have 
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have been nearly of the fame condition or rank with gen- 
tlemen or commoners in Great Britain. Fueros & Ob- 
fervanc. del Reyno, &c. lib. i. p. zr, b. The reafon 
was, By the laws of Aragon, the ricos-hombres were 
not fubjeft to capital punilhment; but as it was necef- 
fary for thefecurity of liberty, that thejuftiza (hould be 
accountable for the manner in which he executed the 
high truft repofed in him, it was a powerful reflraint 
upon him to know that he was liable to be punifhed 
capitally. Blanca, p. 657. 7.56. Zurita, tom. ii. 219. 
Fueros & Obfervanc. lib. ix. p. 18a, b. 183. It ap- 
pears too from many pafiages in Zurita, that the 
jufliza was appointed to check the domineering and 
oppreffive fpirit of the nobles, as well as to fet bounds 
to the power of the monarch, and therefore he was 
chofen from an order of citizens equally interefted in 
oppofing both. 

2. A magiftrate pofTeflTed of fuch extenfive pow'crs as 
thejuftiza, might have exercifed them in a manner per- 
nicious to the date, if he himfelf had been fubjedt to no 
controul. A conftitutional remedy was on that account 
provided againft this danger. Seventeen perfons were 
chofen by lot in each meeting of the Cortes. Thefe 
formed a tribunal called the court of inquifition into the 
office of juftiza. This court met at three ftated terms 
in each year. Every perfcn had liberty of complaining 
to it of any iniquity or negledl: of duty in the juftiza, or 
in the inferior judges, who afted in his name. The juftiza 
and his deputies were called to anfwerfor their condudf. 
The members of the court pafled fentence by ballot. 
They might punifh by degradation, confifcation of goods, 
or even with death. The law which eredled this court, 
and regulated the form of its procedure, was enadled 
A. D. 1461. Zurita Anales, iv. 102. Blanca Comment. 
Rer. Aragon, 770. Previous to this period, inquiry was 
made into the condudf of the juftiza, though not with 
the fame formality. He was, from the firft inftitution 
of the office, fubjedl to the review of the Cortes. The 
conftant dread of fuch an impartial and fevere inquiry 
into his behaviour, was a powerful motive to the vigi- 
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lant and faithful difcharge of his duty. A remarkable 
inftance of the authority of the jufliza when oppofed to 
that of the king occurs in the year't 386. By the con- 
ftitution of Aragon, the eldefl fon or heir apparent of 
the crown polfelfed confiderable power and jurifdidfion 
in the kingdom. Fueros & Obfervar.. del Reyno de Arag. 
lib. i. p. r6. Fetcr IV. inftigated by a fecond wife, at- 
tempted to deprive his fon of this, and enjoined his fub- 
jedfs to yield him no obedience. The prince immediately 
applied to the jufliza ; ‘ the fafeguard and defence, fays 
Zurita, againft all violence and opprefficn.” The jultiza 
granted him the Jirn.o de dereebo, the (‘theft of which was, 
that upon his giving furety to appear in judgment, he 
could not be deprived of any immunity or privilege 
which he pothethed, but in confequence of a legal Dial 
before the jultiza, and of a fenttnee pronounced by him. 
This was pubhfhed throughout the kingdom, and not- 
withflanding the proclamation in contradiction to this 
which had been ilfued by the king, the prince continued 
in the exercife of all his rights, and his authority was 
univerfally recognifed. Zurita Anales de Aragon, tom, 
ii. 385. 

NOTE XXXII. Sect. III. p. 165. [II]. 

I HAVE been induced, by the concurring teflimony of 
many refpeftable authors, to mention this as the confti- 
tutional form of the oath of allegiance, which the Ara- 
gonefe took to their fovereigns. I muft acknowledge, 
however, that 1 have nor found this lingular oath in any 
Spanilh author whom 1 have had an opportunity of con- 
fulting. It is mentioned neither by Zurita, nor Blanca, 
nor Argenfola, nor Sayas, who were all hiftorio- 
graphers appointed by the Cortes of Aragon to record the 
tranfadiions of the kingdom. All thefe writers poflefs a 
merit which is very rare among hiftorians. They are 
extremely accurate irt tracing the progrefs of the laws 
.and conrtitution of their country. Their lilence with re- 
fpeft to this, creates feme fufpicion concerning the ge- 
nuinenefs of the oath. But as it is mentioned by fo many 
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authors, who produce the ancient Span.fh words, in 
which it is exprelied, it is probable that they have taken 
it from fome writer of credit, whofe works have not 
fallen into my hands. The fpirit of the oath is perfedfly 
agreeable to the genius of the Aragonefe conifitution. 
Since the publication of the firft edition, the learned 
M. Totze, Profelfor of hiftory at Batzow in the duchy of 
Mecklenbuigh, has been fo good as to point out to me a 
Spamfh au hcr of great authority, who has pubhfhed the 
words of this oath. It is Antenio Perez, a native of 
Aragon, fecretary to Philip II. The words of the oath 
are, “ Nos, que valemos tamo como vos, os hazemos 
rueftro Rey y Segnor, con tal que nos guardeys nueftros 
fueros, y hbertades, y fr No, No.” Lds Obias y Rela- 
ciones de Ant. Perez. 2vo. par Juan de la Planche 1631- 
p- 143. 

The privilege of union which I have mentioned in the 
preceding note, and alluded to in the text, is indeed one of 
the moff fingular which could take place in a regular go- 
vernment, and the oath that 1 have quoted exprefles no- 
thing more than this confUtutional privilege entitled the 
Aragonefe to perform. If the king or his minifters vio- 
lated any of the laws or immunities of the Aragonefe, 
and did not grant immediate redrefs in confequence of 
their reprefentations and remonftrances, the nobles of 
the firfl rank, or Ricos-bomircs di natura, & de mejnada, 
the equeftrian order, or the nobility of the fecond ciafs, 
called Hidalgos Sc Infanciones, together with the magiff rates 
of cities, might, either in the Cortes, or in a voluntary 
atfembly, join in union, and binding themftlves by mu- 
tual oaths and the exchange of holfages to be faithful to 
each other, they might require the king, in the name 
and by the authority of this body corporate, to grant 
them redrefs If the king refuted to comply with their 
requetl, or took aims in order to oppofe them, they 
might, in virtue of the privilege of union inflantly with- 
draw their allegiance from the king, refufe to acknow- 
ledge him as their fovereign, and proceed to cleft an- 
other monarch ; nor did they incur any guilt, or be- 
come liable to any profecution on that account. Blanca 
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Com. Rer. Arag. 66x- 669. This union did not refemble 
the confederacies in other feudal kingdoms. It was a 
conftitutional aflbciation, in which legal privileges were 
veiled, which iflued its mandates under a common feal, 
and proceeded in all its operations by regular and afcer- 
tained forms. This dangerous right was not only claimed 
but exercifed. In the year 1187, the Aragonefe formed 
an union in oppolition to Alfonfo III. and obliged that 
king not only to comply with their demands, but to rati- 
fy a privilege fo fatal to the power of the crown. Zurita 
Anales, tom. i. p. 312. In the year 13+7, an union 
was formed againfl Peter IV. with equal fuccefs, and a 
new ratification of the privilege was extorted. Zurita, 
tom. ii. p. 202. But foon after, the king having de- 
feated the leaders of the union in battle, the privi- 
lege of union was finally abrogated in the Cortes, 
and all the laws or records which contained any con- 
firmation of it were cancelled or deftroyed. The 
king, in prefence of the Cortes, called for the adl whereby 
he had ratified the union, and having wounded his hand 
with his poniard, he held it above the record, “ that 
“ privilege, fays he, which has been fo fatal to the 
“ kingdom, and fo injurious to royalty, ftiould be ef- 
“ faced with the blood of a king.1’ Zurita, tom. ii. 
p. 229. The law abolilhing the union is publifhed. 
Fueros & Obfervanc. lib. ix. p. ryS. From that period 
the juftiza became the conflitutional guardian of public 
liberty, and his power and jurifdiftion occafioned none 
of thofe violent convulfions which the tumultuary privi- 1 
lege of the union was apt to produce. The conflitution 
of Aragon, however, ftill remained extremely free. One 
fource of this liberty arofe from the early admiflion of 
the reprefentatives of cities into the Cortes. It feems 
probable from Zurita, that burgefies were conftituent 
members of the Cortes from its firft inftitution. He 
mentions a meeting of Cortes, A. D. 1133, in which the 
frocuradores de las ciudadesy •villas were prefent. Tom. i. 
p. 51. This is the conftitutional language in which 
their prefence is declared in the Cortes, after the journals 
of that court were regularly kept. It is probable, that 
an hiflorian fo accurate as Zurita would not have ufed 
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ttirfe words, if he had not taken them from fome au- 
thentic record. It was more than a century after this 
period before the reprefentatives ot cities formed a con- 
ftituent part in the fu feme alfemblies of the other 
European nations. The free fpirit of the Aragonefe 
government is .confpicuous in many particulars. The 
Cortes not only oppofed the attempts of their kings to 
increafe their revenue, or to extend their prerogative, 
but they claimed rights and exercifed powers which will 
appear extraordinary even in a country accuftomed to 
the enjoyment of liberty. In the year 1*86, the Cortes 
claimed the privilege of naming the members of the 
king’s council and the officers of his houfehold, and 
they feem to have obtained it for fome time. Zurita, 
tom. i. p. 305. 307. It was the privilege of the Cortes 
to name the officers who commanded the troops raifed 
by their authority. This feems to be evident from a 
pafTage in Zurita. When the Cortes, in the year 1503, 
raifed a body of troops to be employed in Italy, it palled 
an aft empowering the king to name the officers who 
fhould command them, Zurita, tom. v. p. *74; which 
plainly implies that, without this warrant, it did not be- 
long to him in virtue of his prerogative. In the Fueros 
& Obfervancias del Reyno de Aragon, two general de- 
clarations of the rights and privileges of the Aragonefe 
are publifhed ; the one, in the reign of Pedro I. A. D. 
1*83; the other, in that of James II. A. D. 13*5. 
They are of fuch a length, that I cannot infert them ; 
but it is evident from thefe, that not only the privileges 
of the nobility, but the rights of the people, perfonal as 
well as political, were, at that period, more extenfive 
and better underftood than in any kingdom in Europe. 
Lib. i. p. 7. 9. The oath by which the king bound Inm- 
felf to obferve thofe rights and liberties of the people, 
was very folemn. Ibid. p. 14, b. & p. rj. The Cortes 
of Aragon difcovered not only the jealoufy and vigilance 
which are peculiar to free Hates, in guarding the ellential 
parts of the conftitution, but they were fcrupuloudy at- 
tentive to obferve the moft minute forms and ceremonies 
to which they were accuftomed. According to the 
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eftablilhed laws and cuftoms of Aragon, no foreigner 
had liberty to enter the hall in which the Cortes af- 
fembied. Ferdinand, in the year 1481, appointed his 
queen, Ifabella, regent of the kingdom, while he was ab- 
fent during the courfe of the campaign. The law re - 
quired that a regent Ihould take the oath of fidelity in 
prefence of the Cortes ; but as Ifabella was a foreigner, 
before fhe could be admitted, the Cortes thought it ne- 
cetfary to pafs an aft authorizing the ferjeant porter to 
open the door of the hall, and to allow her to enter; 
“ fo attentive were they (fays Zurita) to obferve their 
“ laws and forms, even fuch as may feem moft mi- 
“ nute.” Tom. iv. p.jij- 

The Aragonefe were no lefs fohcitous to fecure the 
perfonal rights of individuals, than to maintain the 
freedom of the conrtitation ; and the Ipirit of their ftatutes 
with refpeft to both was equally liberal. Two fafts rela- 
tive to this matter merit obfervation. By an exprefs 
ftatute in the year 1335, it was declared to be unlawful 
to put any native Aragonefe to the torture. If he could 
not be convifted by the tellimony of witnefTes, he was 
inftantly abfolved. Zurita. tom. ii. p. 66. Zurita re- 
cords the regulation with the fatisfaftion natural to an 
hiftorian, when he contemplates the humanity of his 
countrymen. He compares the laws of Aragon to ihofe 
of Rome, as both exempted citizens and freemen from 
fuch ignominious and cruel treatment, and had recourfe 
to it only in the trial of (laves. Zurita had reafon to be- 
llow fuch an encomium on the laws of bis country. 
Torture was at that time permitted by the laws of every 
other nation in Europe. Even in England, from which 
the mild fpirit of legidation has long banilhed it, torture 
was not, at that time, unknown. Obfervations on the 
Statutes, chiefly the more ancient, &c. p. 66. 

The other fact (hows, that the fame fpirit which in- 
fluenced the legiflature prevailed among the people. In 
the year 1485, the religious zeal of Ferdinand and Ifa- 
bella prompted them to introduce the inquifition into 
Aragon. Though the Aragonefe were no lefs fuperlti- 
Cioully attached than the other Spaniards to the Roman 
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Catholic faith, and no lefs defirous to root out the feeds 
of error and of herefy which the Jews and Moors had 
fcattered, yet they took arms againft the inquifitors, 
murdered the chief inquifnor, and long oppofed the ef • 
tablifhment of that tribunal. The reafon which they 
gave for their conduft was, That the mode of tiial in the 
inquifition was inconfiftent with liberty. The criminal 
■was not confronted with the witnefles, he was not ac- 
quainted with what they depofed againft him, he was 
fubjefted to torture, and the goods of perfons condemned 
were confifcated. Zurita Anales, tom. iv. p. 341. 

The form of government in the kingdom of Valencia, 
and principality of Catalonia, which were annexed to 
the crown of Aragon, was likewife extremely favour- 
able to liberty. The Valencians enjoyed the privilege 
of un/tvi in the fame manner with the Aragoneie. But 
they had no magiftrate refembling thejultiza. The Ca- 
talonians were no lefs jealous of their liberties than the 
two other nations, and no lefs bold in afterting them. 
But it is not neceftary for illuftrating the following hif- 
tory to enter into any farther detail concerning the pe- 
culiarities in the conrtitution of thefe kingdoms. 

NOTE XXXIII. Sect. III. p. 166. [KK], 

I have fearched in vain among the hiftorians of Caftile 
for fuel) information as might enable me to trace the 
progrefs of laws and government in Caftile, or to explain 
the nature of the conftitution with the fame degree of 
accuracy wherewith I have deferibed the political ftate 
of Aragon. It is manifeft not only from the hiftorians 
of Caftile, but from its ancient laws, particularly the 
Fuero Juzgo, that its monarchs were originally eledfive. 
Ley, j. 5. g. They were chofenby the bilhops, the no- 
bility, and the people, ibid. It appears from the fame 
venerable code of laws, that the prerogative of the Caf- 
tilian monarchs was extremely limited. Villaldiego, in 
his commentary on the Fuero Juzgo, produces many 
fafls and authorities in confirmation of both thefe parti- 
culars. Dr. Geddes, who was well acquainted with 
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Spatiidi literature, complains that he could find no author 
who gave a dillinft account of the Cortes or fupreme af- 
fembly of the nation, or who defcribed the manner in 
which it was held, or mentioned the precife number of 
members who had a right to fit in it. He produces, 
however, from Gil Gonzales d’Avila, who publilhed a 
hifiory of Henry II. the writ of fuminons to the town 
of Abula, requiring it to chufe reprefentatives to appear 
in the Cortes wh ch he called to meet A. D. i 590. 
From this we learn, that prelates, dukes, marquides, 
the mafters of the three military orders, Condes and 
Ricqs-hombres were required to attend. Thefe com- 
pofed the bodies of eccleliafticsand nobles, which formed 
two members of the legiflature. The cities which fent 
members to that meeting of the Cottes were forty eight. 
The number of reprefentatives (for the cities had right 
to chufe more or fewer according to their refpeftive dig- 
nity) amounted to an hundred and twenty five. Geddes’ 
Mifcellaneous Trails, vol. i. 331. Zurita having occafion 
to mention the Cortes which Ferdinand held at Toro 
A. D. 1505, in order to fecure for himfelf the govern- 
ment of Callile after the death of Ifabella, records, with 
his ufual accuracy, the names of the members prefent, 
and of the cities which they reprefented. From that lift it 
appears, that only eighteen cities had deputies in this 
adembiy. Anales de Aragon, tom. vi. p. 3. What 
was the occafion of this great difference in the number 
of cities reprefented in thefe two meetings of the Cortes, 
I am unabie to explain. 

NOTE XXXIV. Sect. III. p. 168. [LL]. 

A GREAT part of the territory in Spain was engrofied 
by the nobility. L. Marinteus Siculus, who compofed 
his treatife De Rebus Hifpanite during the reign of 
Charles V. gives a catalogue of the Spanilh nobility, to- 
gether with the yearly rent of their eftates. According 
to his account, which he affirms was as accurate as the 
nature of the fubje£t would admit, the fum total of the 
annual revenue of their lands amounted to one million 
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four hundred and eightyMwo thoufand ducats. If we 
make allowance for the great difference in the value of 
money irt the fifteenth century from that which it now 
bears, and confider that the catalogue of Marinseus in- 
cludes only the Titulados, or nobility whofe families were 
diftinguifhed by fome honorary title, their wealth muft 
appear very great. L. Marinaeus ap. Schotti Scriptores 
Hifpan. vol. i. p. 313. The Commons of Caftile, in 
their contefls with the crown, which I (hall hereafter 
relate, complain of the extenfive property of the no- 
bility as extremely perniciovs to the kingdom. In one 
of their manifefloes they afftrt, that from Valladolid to 
St. Jago in Gallicia, which was an hundred leagues, the 
crown did not poffefs more than three villages. All the 
reft belonged to the nobility, and could be fubjefted to 
no public burden. Sandov, Vida del Emperor Carl. V. 
vol. 1. p.422. It appears from the teftimony of au- 
thors quoted by Bovadilla, that thefe extenfive pofTeffions 
were beftowed upon the Ricvs-bombres, hidalgos, and ca- 
•valleros, by the kings of Caftile, in reward for the afhft- 
ance which they had received from them in expelling 
the Moors. They likwife obtained by the fame means 
a confiderable influence in the cities, many of which 
anciently depended upon the nobility. Politica para 
Corregidores. Amb. 1750, fol. vol. i. 4.yc. 44.1. 

NOTE XXXV. Sect. III. p. 171. [MM]. 
I HAVE been able to difeover nothing certain, as I 

obferved Note XVIII. with refpeft to the origin of 
communities or free cities in Spain. It is probable, that 
as foon as the confiderable towns were recovered from 
the Moors, the inhabitants who fixed their refidence 
in them, being perfons of diftinction and credit, had 
all the privileges of municipal government and jurif- 
dftion conferrecP tijron them. Many ftriking proofs 
occur of the fpl^ndour, wealth, and power of the 
Spanifh cities. Hieronymus Paulus wrote a deferip- 
tion of Barcelona in the year 1491, and compares the 
dimenfions of the towns to that of Naples, and the 
elegance of its buildings, the variety of its manufaftures, 
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and the extent of its commerce, to Florence. Hieron. 
Paulus ap. Schottum Script. Hifp. ii. 844. Marimeut 
defcribes Toledo as a large and populous city. A great 
number of its inhabitants were perfons of quality and 
of illuftrious rank. Its commerce was great. It carried 
on with great aflivity and fuccefs the manufaftures of 
lilk and wool ; and the number of inhabitants employed 
in thefe two branches of trade, amounted nea'ly to ten 
thoufand. Marin, ubi fupr. p. 308. I know no city, 
fays he, that I would prefer to Valladolid for elegance 
and fplendour. Ibid. p. 31a. We may form fome elli- 
mate of its populoufnefs from the following circum- 
flances. The citizens having taken arms in the year 
It 16, in order to oppofe a meafure concerted by car- 
dinal Ximenes, they muftered in the city, and in the 
territory which belonged to it, thirty thoufand fighting 
men. Sandov. Vida del Emper. Carl. V. tom. i. p. Si. 
The manufaflures carried on in the towns of Spain were 
not intended merely for home confumption, they were 
exported to foreign countries, and their commerce was 
a conliderable fource of wealth to the inhabitants. The 
maritime laws of Barcelona are the foundation of mer- 
cantile jurifprudence in modern times, as the Leges 
Rhodiae were among the ancients. All the commercial 
Bates in Italy adopted thefe laws, and regulated their 
trade according to them. Sandi Storia Civile Veneziani, 
vol. ii. 865. It appears from feveral ordonances of the 
kings of France, that the merchants of Aragon and 
Caflile were received on the fame footing, and admitted 
to the fame privileges with thofe of Italy. Ordonances 
desRoys, &c. tom. ii. p. 135. iii. 166. 504. 635. Ci- 
ties in fuch a flourilhing flate became a refpe&able part 
of the fociety, and were entitled to a confiderable (hare 
in the legiflature. The magill rates of Bin celona afpired 
to the higheft honour a Spanilh fubjeft can enjoy, that of 
being covered in ihe prefence of their fovereign, and of 
being treated as grandees of the kingdom. Origin de la 
dignidad de Grande de Caftilla por don Alonfo Carillo. 
Jrladr. ifij;. p. 18. 
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NOTE XXXVI. Sect. III. p. 173. [NN]. 
The military order of St. Jago, the moft honourable 

and opulent of the three Spanilh orders, was inftituted 
about the year 1170. The bull of confirmation by Alex- 
ander III. is dated A. D. t 176. At that time a confiderable 
part of Spain fiill remained under fubjedfion to the 
Moors, and the whole country was much expofed to 
depredations not only of the enemy, but of banditti. It 
is no wonder then, that an inftitution, the objeft of 
■which was to oppofe the enemies of the Chriftian faith, 
and to reftraih and punifh thofe who difturbed the 
public peace, fhould be extremely popular, and meet 

I with general encouragement. The wealth and power 
I of the order became fo great, that according to one 

hiflorian the grand mafter of St. Jago was the perfon in 
Spain of greateft power and dignity next to the king. 
./El. Anton. NebrifiTenfis, ap. Schott. Scrip. Hifp. i. 812. 
Another hiftorian obferves, that the order poflefled 
every thing in Caftile that a king would moft defire to 
obtain. Zurita Anales, v. 12. The knights took the 
vows of obedience, of poverty, and of conjugal chafti- 
ty. By the former they were bound implicitly to obey 
the commands of their grand mafter. The order could 
bring into the field a thoufand men at arms. /El. 
Ant. Nebref. p. 813. If, as we have reafon to believe, 
thefe men at arms were accompanied, as was ufual in 
that age, this was a formidable body of cavalry. There 
belonged to this order eighty-four commanderies, and 
two hundred priories and other benefices. Diflertations 
fur la Chevalerie par Hon. de St. Marie, p. 262. It is 
obvious how formidable to his fovereign the command 
of thefe troops, the adminiftration of fuch revenues, 
and the difpofal of fo many offices, muff have ren- 
dered a fubjett. The other two orders, though infe- 
rior to that of St. Jago in power and wealth, were 
neverthelefs very confiderable fraternities. When the 
conqueft of Granada deprived the knights of St. Jago 
ef thofe enemies againft whom their zeal was originally 

direfted. 
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direfted, fuperftition found out a new objeifl:, in de- 
fence of which they engaged to employ their courage. 
To their ufual oath, they added the following ciaufe : 
“ We do fwear to believe, to maintain, and to contend 
in public and in private, that the Virgin Mary, the Mo- 
ther of God, our Lady, was conceived without the ftain 
of original fin.”—This addition was made about the 
middle of the feventeenth century. Honore de St, 
Marie Dilfertations, &c. p. 265.—Nor is fuch a fingular 
engagement peculiar to the order of St. Jago. The mem- 
bers of the fecond military order in Spain, that of Cala- 
trava, equally zealous to employ their prowefs in defence 
of the honours of the [defied Virgin, have likewife pro- 
fefied themfelves her true knights. Their vow, con- 
ceived in terms more theologically accurate than that 
of St. Jago, may afford fome amufement to an Englifh 
reader. ,f I vow to God, to the Grand Mafter, and to 
you who here reprefent his perfon, that now, and for 
ever, I will maintain and contend, that the Virgin Ma- 
ry, Mother of God, our Lady, was conceived without 
original fin, and never incurred the pollution of it; but 
that in the moment of her happy conception, and of the 
union of her foul with her body, the Divine Grace pre- 
vented and preferved her from criginal guilt, by the 
merits of the pafhon and death of Chrift our Redeemer, 
her future fon, forefeen in the Divine Council, by which 
file was truly redeemed, and by a more noble kind of 
redemption than any of the childten of Adam. In the 
belief of this truth, and in maintaining the honour of the 
molt Holy Virgin, through the firength of Almighty 
God, I will live and will die.” Defimciones de la Orden 
deCalatrava, conforme a! Capitulo General en 1 651, fol. 
Ivladr, 1748. p. 153. Though the church of Rome 
hath prudently avoided to give its fandfion to the dodlrine 
of the immaculate conception, and the two great mo- 
nafiic oiders of St. Dominick and St. Francis have ef- 
poufed oppofite opinions concerning it, the Spaniard* 
are fuch ardent champions for the honour of the Virgin, 
that when the prefent king of Spain infiituted a new 
fnilitary order in the year 1771, in commemoration of 
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I the birth of his grandfon, he put it under the immediate 

protedlidn of the moil Holy Mary in the myftery of her 
immaculate conception. Conilitutiones de la Real y 
diftinguida Orden. Efpanola de Carlos III. p. 7. To 
undertake the defence of the Virgin Mary’s honour, had 

ll fuch a refemblance to that fpecies of refined gallantry, 
1 ■which was the orginal objett of chivalry, that the zeal 
» with which the military orders bound themfelves, by a 
e folemn vow, to defend it, was worthy of a true knight 
!in thofe ages, when the fpirit of the inftitution fubfiiled 

in full vigour. But in the prefent age, it mud excite 
fome furprife to fee the inflitution of an illuftrious order 
connefted with a dodlrine fo extravagant and deftiiute 

Iof any foundation in fcripture. 

NOTE XXXVII. Sect. III. p. 176. [00]. 
1 
II have frequently had occafion to take notice of the 

defefls in police during the middle ages, occalioned by 
the feeblenefs of government, and the want of proper 

| fubordination among the different ranks of men. I have 
obferved in a former Note, that this greatly interrupted 
the intercourfe between nations, and even between 
different places in the fame kingdom. The defcription 
which the Spanifh hiflcrians give of the frequency of 
rapine, murder, and every adl of violence, in all the 
provinces of Spain, are amazing, and prefent to us the 
idea of a fociety but little removed from the diforder 
and turbulence of that which has been called a Hate of 
nature. Zurita Anales de Arag. i. 175. JtL]. Ant. Ne- 
briffenfis rer. a Ferdm. geflar. Hill. ap.Schottum, ii. 849. 
Though the excefs of thefe diforders rendered the infli- 
tution of the Santa Hermandad neceffary, great care was 
taken at firfl to avoid giving any offence or alarm to 
the nobility. The jurifdidlion of the judges of the Her- 
mandad was exprefsly confined to crimes which violated 
the public peace. All other offences were left to the 
cognizance of the ordinary judges. If a perfon was 
guilty of the mofl notorious perjury, in any trial before 
a judge of the Hermandad, he could not punifh him, 

but 
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but was obliged to remit the cafe to the ordinary judge 
of the place. Commenraria in Regias Hifpan. Conftitur. 
per Alph. de Azevedo, pars v. p. Sec. fol. Duaci, 
i6ii. Notvviihdanding thefe reftriftions, the barons 
were early fenfible how much the eftablilhment of the 
Hermandad would encroach on their jui ifdiftion. In 
Callile, feme oppofition was made to the inditution ; I 
but Ferdinand had the addrefs to obtain the confent of 
the Conftable to the introdudlion of the Hermandad into 
that part of the kingdom where his eftate lav ; and by 
that means, as well as the popularity of the inftitution, 
he furmounted every obllacle that flood in its way. 
.dEI. Ant. Nebriflen. 851. In Aragon, the nobles com- 
bined againft it with great fpirit; and Ferdinand, 
though he fupported it with vigour, was obliged to 
make feme cor.cefftons, in order to reconcile them. 
Zurita Anales de Arag. iv. 356. The power and re- 
venue of the Htrmandad in Caflile feems to have been 
very great. Ferdinand, when preparing for the war 
againft the Moors of Granada, required of the Hermandad 
to furnifh him fixteen thoufand beads of burthen, to- 
gether with eight thoufand men to corduft them, and 
he obtained what he demanded. ZE1. Ant. NebrilT. 88r. 
The Hermandad has been found to be of fo much ufe in 
preferving peace, and reftraining ot detedling crimes, 
that it is ftill continued in Spain ; but as it is no longer 
neceftary either for moderating the power of the nobili- 
ty, or extending that of the crown, the vigour and au- 
thority of the inftitution diminilh gradually. 

NOTE XXXVIII. Sect. III. p. 178. [PP]. 
Nothing is more common among Antiquaries, and 

theie is not a more copious fource of error, than to de- 
cide concerning the inftitutions and manners of pad 
ages, by the forms and ideas which prevail in their own 
times. The French lawyers in the feventeenth and 
eighteenth centuries, having found their fovereigns in 
pofleffion of abfolute power, feem 10 think it a duty 
incumbent on them to maintain that fuch unbounded 

authority 
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authority belonged to the crown in every period of their 
monarchy. “ The government ofFrance,” fays M. de 
Real very gravely, “ is purely monarchical at this day, 
as it was from the beginning. Om kings were abfolute 
originally as they are at prefent.” Science du Govern- 
ment, tom. ii. p. 31. It is impoflible, however, to 
conceive two Dates of civil fociety more unlike to each 
other, than that of the French nation under Clovis, and 
that under Lewis XV. It is evident from the codes of 
laws of the various tribes which fettled in Gaul and 
the countries adjacent to it, as well as from the hiftory 
of Gregory of Tours, and other early annalifts, that 
among all thefe people the form of government was ex- 
tremely rude and Ample, and that they had fcarcely 
begun to acquire the firft rudiments of that order and 
police which are neceffary in extenfive focieties. The 
king or leader had the command of foldiers or com- 
panions, who followed his ftandatd from choice, not by 
conflraint. I have produced the cleared evidence of 
this, Note VI. An event related by Gregory of Tours, 
lib. iv. c. 14. affords the moll ftriking proof of the 
dependance of the early French kings on the fentiment 
and inclination of their people. Clotaire I. having 
marched at the head of his army, in the year 553, 
againft the Saxons, that people, intimidated at his ap- 
proach, fued for peace, and offered to pay a large fum 
to the offended monarch. Clotaire was willing to clofe 
with what they propofed. But his army infilled to 
be led forth to battle. The king employed all his elo- 
quence to perfuade them to accept of what the Saxons 
were ready to pay. The Saxons, in order to footh 
them, increafed their original offer. The king renewed 
his folicitations : but the army, enraged, ruffed upon 
the king, tore his tent in pieces, dragged him out of it, 
and would have (lain him on the fpot, if he had not con- 
fented to lead them inllantly againff the enemy. 

If the early monarchs of France poffeffed fuch limited 
authority, even while at the head of their army, their 
prerogative during peace will be found to be dill more 
confined. They afcended the throne not by any here- 
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ditary right, but in confequence of the eleftion of their 
fubjedts. In order to avoid an unneceflary number of 
quotations, I refer my readers to Hottomanni Franco- 
gallia, cap. vi. p. 47- edit. 1573, where they will find 
the fulled proof of this from Gregory of Tours, Amo- 
inus, and the moft authentic hiftorians of the Merovin- 
gian kings. The efifedf of this eledlion was not to in- 
vert them with abfolute power. Whatever related to 
the general welfare of the nation, was fubmitted to 
public deliberation, and determined by the fufifrage of 
the people, in the annual afiembhes called Les Champs 
de Mars and Les Champs de Mai. Thefe aflemblies 
were called Champs, becaufe, according to the cuftom of 
all the barbarous nations, they were held in the open 
air, in feme plain capable of containing the vaft number 
of perfons who had a right to be prefent. Jo. Jac. Sor- 
berus de Comitiis veterum Germanorum, vol. i. § 19, 
&c. They were denominated Champs de Mars and de 
Mai, from the months in which they were held. Every 
freeman feems to have had a right to be prefent in thefe 
aflemblies. Sorberus, ibid. § I33> The ancient 
annals of the Franks deferibe the perfons who were 
prefent in the aflembly held A. D. ytjH, in thefe words: 
In placito Ingelheimenfi conveniunt pontifices, majores, 
minores, facerdotes, reguli, duces, comites, praefefli, 
elves, oppidani, Apud Sorber. § 304. There every 
thing that concerned the happinefs of their country, fays 
an ancient hiftorian, every thing that could be of benefit 
to the Franks, was confidered and enjoined. Fre- 
degarius ap. Du Cange Gloflar. voc Campus Martii. 
Chlotharius II. defenbes the bufinefs, and acknow- 
ledges the authority of thefe aflemblies. They are 
called, fays he, that whatever relates to the common 
fafety may be confidered and refolved by common 
deliberation ; and whatever they determine, to that 
I will conform. Amoinus de Geft. Franc. lib. iv. c. i. 
ap. Bouquet Recueil, ill. 116. The ftatutory claufes, or 
words of legiflative authority in the decrees iflued in 
thefe aflemblies, run not in the name of the king alone. 
“ We have treated, fays Childebert, in a decree, A. D. 
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531, in tlie airembly of March, together with our no- 
bles, concerning fome atfairs, and we now pubhfh the 
conciulion, thn it may come to the knowledge of all.” 
Childeb. Decret. ap. Bouquet Recueil des Hiftor. tom. iv, 
p. 3. We have agreed together with our vaflals, Ibid, 
§ i. It is agreed in the aflembly in which we were all 
united. Ibid. ^ 4. The Salic laws, the mod venerable 
monument of French jurifprudence, were enatded in the 
fame manner. Didlaverunt Salicam legem proceres 
ipfius gentis, qui tunc temporis apud earn erant Redlo- 
res. Sunt autem eledli de pluribus viri qua uor—qui 
per tres Mallos convenientes, omnes caufarum origines 
folicite difcurrendo, tra£Iantes de ftnguhs judicium de- 
creverunt hoc modo. Prtef. Leg. Salic, ap. Bouquet, 
Ibid. p. in. Hoc decretum ed apud regem & principes 
ejus, & apud cunflum populum Chridianum, qui infra 
regnum Merwingorum conlidunt. Ibid. p. U4. Nay, 
even in their charters, the kings of the fird race are 
careful to fpecify that they were granted with the con- 
fent of their vaflals. Ego Childebertus Rex una cum 
confenfu & voluntate Francorum, &c. A. D. $58. Bou- 
quet, ibid. 62’., Chlotharius III. una cum patribus 
nodris epifcopis, optimatibus, caeterifque palatii nodri 
minidris, A. D. 664. Ibid. 648. De confenfu fidelium 
nodrorum. Mably Obferv. tom. i. p. 239. The hif- 
torians hkewife defcribe the fundiions of the king in 
the national aflemblies in fuch terms as imply that 
his authority there was extremely fmall, and that every 
thing depended on the court itfelf. Ipfe Rex (fays the 
author of the Annales Francorum, fpeaking of the Field 
of March) fedebat in fella regia, circumdante exercitu, 
praecipiebatque is, die illo, quicquid a Francis decretum 
erat. Bouquet Recueil tom. iL p. 647. 

That the general affemblies exercifed fupreme jurif- 
didlion over all perfons, and with refpeft to all caufes, 
is fo evident as to dand in need of no proof. The 
trial of Brunehaut, A. D. 61 t, how unjud foever the 
fentence againd her may be, as related by Fredegarius, 
Chron. cap. 42. Bouquet, ibid. 430, is in itfelf diffi- 
dent proof of this. The notorious violence and iniquity 
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of the fentence, ferve to demonftrate the extent of jurif- 
diSion which this aflerhbly poireired, as a prince fo fan- 
guinary as Clothaire II. thought the fanflion of its au- 
thority would be fufficient to juftify his rigorous treat- 
ment of the mother and grandmother of fo many kings. 

With refpeft to conferring donatives on the prince, we 
may obferve, that among nations whofe manners and 
political inftitutions are fimpie, the public, as well as 
individuals having few wants, they are little acquainted 
with taxes, and free uncivilifed tribes dtfdain to fubmit 
to any flated impolition. This was remarkably the cafe 
of the Germans, and of all the various people that ilfued 
from that country. Tacitus pronounces two tribes not 
to be of German origin, becaufe they fubmitted to pay 
taxes. De Morib. Germ. c. 4.3. And fpeaking of an- 
other tribe according to the ideas prevalent in Germany, 
he fays, “ they were not degraded by the impofition of 
taxes.” Ibid. c. Upon the fettlement of the Franks 
in Gaul, we may conclude, that while elated with the 
confcioufnefs ot vidlory, they would not renounce the 
high-fpirited ideas of their anceftors, or voluntarily fub- 
mit to a burden which they regarded as a badge of fervi- 
tude. The evidence of the earlieft records and hillorians 
jultify this concluiion. M. de Montefquieu, in the 
twelfth and fubfequent chapters of the thirteenth book of 
1’Efprit des Loix, and M. de Mably Obfervat. furl’Hitf. 
de France, tom. i. p. 247, have inveftigated this fa£t 
with great attention, and have proved clearly that the 
property of freemen among the Franks was not fubjeft to 
any flated tax. That the liate required nothing from 
perfons of this rank, but military fervice at their own 
expence, and that they fhould entertain the king in their 
houfes when he was upon any progrefs through his do- 
minions, or his officers when fent on any public employ- 
ment, furniffiing them with carriages and horfes. Mo- 
narchs fublifled almoft entirely upon the revenues of 
their own domains, and upon the perquffites arifing 
from the adminiilration of juflice, together with a few 
fmall fines and forfeitures exafled from fuch as had been 
guilty of certain trefpalTcs. It is foreign from my fub- 
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je£t to enumerate thefe. The reader may find them in 
Obfervat. de M. de Mably, vol. i. p. 267. 

When any extraordinary aid was granted by freemen 
to their fovereign, it was purely voluntaty. In the an- 
nual alfembly of March or May, it was the cuftom to 
make the king a prefent of money, of horfes or arms, 
or of fome other thing of value. This was an ancient 
cuftom, and derived from their anceftors the Germans. 
Mos eft civitatibus, ultro ac viritim conferri principibus 
vel armentorum vel frugum, quod pro honore acceptum, 
etiam necefiitatibus fubvenit. Tacit, de Mcr. Germ, 
c. 15. Thefe gifts, if we may form a judgment concern- 
ing them from the general terms in which they are men- 
tioned by the ancient hiftorians, are confiderable, and 
made no fmall part of the royal revenue. Many paftages 
to this purpofe are produced by M. du Cange, Difterr. iv. 
fur Joinville, 153. Sometimes a conquered people fpe- 
cified the gift which they bound themfelves to pay annu- 
ally, and it was exadted as a debt if they failed. Arnales 
Metenfes, ap. Du Cange, ibid. p. 1 tj. It is probable, 
that the firft ftep towards taxation was to afcertain the 
value of thefe gifts which were originally gratuitous, and 
to compel the people to pay the fum at which they were 
rated. Still, however, fome memory of their original 
was preferved, and the aids granted to monarchs in all 
the kingdoms of Europe were termed bcnevoicncei or free 
gifts. 

The kings of the fecond race in France were raifed to 
the throne by the eledlion of the people. Pepinus Rex 
pius, fays an author who wrote a few years after the 
tranfaflion which he records, per authoritatem Papas, 
& ur.ftionem fandti chrifmatis & eletftionem omnium 
Francorum in regni folio fublimatus eft. Claufula de 
Pepini confecratione ap. Bouq. Recueil des Hiftor. tom. 
v. p. 9. At the fame time, as the chief men of the na- 
tion had transferred the crown from one family to another, 
an oath was exadted of them, that they Ihould maintain 
on the throne :he family which they had now promoted ; 
ut nunquam de alterius lumbis regem in $vo praftumant 
eligere. Ibid. p. xq. This oath the nation faithfully 
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obferved during a confiderable fpace of time. The pof- 
terity of Pepin kept pofletiion of the throne ; but with 
refpedt to the manner of dividing their dominions among 
their children, princes were obliged to confult the general 
afTembly of the nation. Thus Pepin himfelf, A. D 768, 
appointed his two fons, Charles and Carloraannus, to 
reign as joint fovereigns; but he did this, una cum con- 
fenfu Francorum et procerum fuorum feu & epifcoporum, 
before whom he laid the matter in their general alTembly. 
Conventus apud fandtum Dionyfium, Capitular, vol. i. 
p. 187. This dettination the French confirmed in a 
fubfequont afiembly, which was called upon the death 
of Pepin : for, as Eginhart relates, they not only appoint- 
ed them kings, but by their authority they regulated the 
limits of their refpedfive territories. Vita Car. Magni 
ap. Bouquet Recueil, tom. v. p. yo. In the fame man- 
ner, it was by the authority of the fupreme afTemblies 
that any difpute which arofe among the defcendants of 
the royal family was determined. Charlemagne recog- 
nizes this important part of their jurifdidlion, and con. 
firms it in his charter concerning the partition pf his do- 
minions ; for he appoints, that, in cafe of any uncertainty 
with rtfpedf to the right of the feveral competitors, he 
whom the people (hall chufe, (hall fucceed to the crown. 
Capitular, vol. i. 442- 

Under the fecond race of kings the afTembly of the na- 
tion, diflinguifhed by the name of Conventus, Mali!, 
Placita, were regularly afTembled once a year at leaf!, 
and frequently twice in the year. One ot the molf va- 
luable monuments of the hiliory of France is the trealife 
of Hincmarus, archbifhcp of Rheirns, de ordine Palatii. 
He died A. D. 882, only fixty-eiglu years after Charle- 
magne, and he relates in that fltort drfcourfe the fadfs 
which were communicated to him by Adalhardus, a mi- 
nifter and confident of Charlemagne. From him we learn, 
that this great monarch never failed to hold the general 
afTembly of his fubjedls every year. In quo placito ge- 
neralitas univerforum majorum tarn clericorum quart! 
laicorum conveniebat. Hincm. oper. edit. Sirmondi, 
vol. ii. e. 29. 211. In thefe affemblies, matters which 
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related to the general fafety and (date of the kingdom 
were always difcuded, before they entered upon any pri- 
vate or lefs important bulinefs. Ibid. c. 33 p. 213. HiS 
immediate fucce/fors imitated his example, and tranfatled 
no affair of importance without the advice of their great 
council. 

Under the fecond race of kings, the genius of the 
French government continued to be in a good meafure 
democraiical. The nobles, the dignified ecclefiaftics, 
and the great officers of the crown, were not the only 
members of the national council ; the people, or the 
whole body of free men, either in perfon or by their 
reprefentaiives, had a right to be prefent in it. Hinc- 
marus, in defcribing the manner of holding the general 
adembiies, fays, that if the weather was favourable, 
they met in the open air; but if otberwife, they had 
different apartments allotted to them : fo that the dig- 
nified clergy were feparated from the laity, and the co- 
mites vel hujufmodi principes fibimet honorificabiliter a 
caetera multitudine fegregarentur. Ibid, c, 35. p. 114. 
-Agobardus, archbilfiop of Lyons, thus defcribes a nation- 
al council in the year 833, wherein he was prefent. Qui 
ubique conventus extitit ex reverendiffimis epifcopis, & 
magntficentiffimis viris illuftribus, collegio quoque abba- 
tum & comitum, promifcuae lue aetatis et dignitatis po- 
pulo. The extern mu'.titudo of Mincmarus is the fame with 
the populus of Agobardus, and both deferibe the inferior or- 
der of free-men, the fame who were afterwards known in 
France by the name of the third eftate, and in England, 
by the>name of commons. The people, as well as 
the members of higher dignity, were admitted to a 
Ifiare of the legifiative power. Thus, by a law, A. D. 
803, it is ordained, “ that the queflion (hall be put to 
the people with refpeft to every new law, and if they 
lliall agree to it, they (hall confirm it by their fignature.” 
Capit. vol. i. 394. There are two capitularia which 
convey to us a full idea of the part which the people 
took in the adminiftration of government. When they 
felt the weight of any grievance, they had a right to pe- 
tition the fovereign for redrefs. One of thefe petitions, 
in which they defwc that ecclefiaftics might be exempted 
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from bearing arms, and from ferving in perfon againft 
the enemy, is ftill extant. It is addrefied to Charlemagne, 
A. D. 803, and exprefled in fuch terms as could have 
been ufed only by men confcious of liberty, and of the 
extenfive privileges which they pofiefled. They conclude 
wi;h requiring him to grant their demand, if he wilhed 
that they Ihould any longer continue faithful fubjefts to 
liim. That great monarch, inllead of being offended 
or furptifed at the boldnefs of their petition, received it 
in a moll gracious manner, and fignified his willingnefs 
to comply with it. But fenfible that he himfelf did not 
prffefs legillative authority, he promifes to lay the mat- 
ter before the next general affemhly, that fuch things as 
were of common concern to all might be there conlidered 
and eflablilhed by common confent. Capitul. tom. i. 
p. 405—409. As the people by their petitions brought 
matters to be propofed in the general affembly, we learn 
from another capitulare the form in which they were ap- 
proved there, and enadied as laws. The propolitions 
were read aloud, and then the people were required to 
declare whether they affented to them or not. They 
fignified their affect by crying three times, “ We are fa- 
tisfied,” and then the capitulare was confirmed by the 
fubfcription of the monarch, the clergy, and the chief 
men of the laity. Capuul. tom. i. p. 627. A. D. 822. 
It feems probable from a capitulare of Carolus Calvus, 
A. D. 851, that the fovereign could not refufe his affent 
to what was propofed and ellablilhed by bis fubjedls 
in the general affembly. Tit. ix. Capitul. vol. ii. 
p. 47. It is unneceffary to multiply quotations concern- 
ing the legiflative power of the national affembly of 
France under the fecond race, or concerning its right to 
determine with regard to peace and war. The uniform 
flyle of the Capitularia is an abundant confirmation of 
the former. The reader who dtfires any far'her informa- 
tion with refpedl to the latter, may confult I.es Origines 
ou 1’Ancien Gouvernemcnt de la France, Ac. tom iii. 
p. 87, &c. What has been faid with refpedl to the ad- 
miflion of the people or their reprefentatives into the fu- 
preme affembly merits attention, not only in tracing the 
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progrefs of the French government, but on account of 
the light which it throws upon a limilar queftion agitated 
in England, concerning the time when the commons be- 
came part of the legifladye body in that kingdom. 

NOTE XXXIX. Sect. III. p. 180. [Qgj. 

That important change which the conftitution of 
Trance underwent, when the legidative power was 
transferred from the great council of the nation to the 
king, has been explained by the French antiquaries with 
lefs care than they beftow in illuftrating other events in 
their hiftory. For that reafon I have endeavoured with 
greater attention to trace the fteps which led to this 
memorable revolution. I (hall here add fome particulars 
which tend to throw additional light upon it. The Leges 
Salicae, the Leges Burgundionum, and other codes pub- 
Llhed by the feveral tribes which fettled in Gaul, were 
general laws extending to every perfon, to every pro- 
vince and diftrifl where the authority of thofe tribes 
was acknowledged. But they feem to have become ob- 
folete ; and the reafon of their falling into difufe is very 
obvious. Almoft the whole property of the nation was 
allodial when thefe laws were framed. But when the 
feudal mditutions became general, and gave rife to an 
infinite variety of queltions peculiar to that fpecies of 
tenure, the ancient codes were of no ufe in deciding with 
regard to thefe, becaufe they could not contain regula- 
tions applicable to cafes which did not exirt at the time 
when they were compiled. This confiderable change in 
the nature of property made it necefiary to publhh the 
new regulations contained in the Capitularia. Many of 
thefe, as is evident from the perufal of them, were pub- 
lic laws extending to the whole French nation, in the 
general alTembly of which they were enafted. The 
wtaknefs of the greater part of the monarchs of the fe- 
cond race, and the diforder into which the nation was 
thrown by the depredations of the Normans, encouraged 
the barons to ufurp an independent power formerly un- 
known in France. The nature and extent of that jurif- 
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diftion which they aflumed I have formerly confidered^ 
The political union of the kindgorn was at an end, its; 
ancient confticution was diffolved and only a feudal 
relation fubfifted between the king and his valTjls. The 
regal jurifdhSion extended no further than the domains'; 
of the crown. Under the laif kings of the fecond race, 
thefc were reduced almolf to nothing. Under the firft 
kings of the third race, they comprehended little more 
than the patrimonial eftate of Hugh Caput, which he 
annexed to the crown. Even with this acceiTion, theyr 
continued to be of fmall extent. Velley, Hift. de 
France, tom. iii. p. 32. Many of the moft confiderable 
provinces in France did not at firft acknowledge Hugh 
Caput as a lawful monarch. There are ftill extant fe- 
veral charters, granted during the firft years of his reign, 
with this remarkable claufe in the form of dating the 
charter; “ Deo regnante, rege expeftante,” regnante 
domino noftro Jefu Chriflo, Francis autem contra jus 
regnum ufurpante Ugone rege. Bouquet Recueil, tom. x. 
p. 344. A monarch whofe title was thus openly dif- 
puted, was not in a condition to afiert the royal jurif- 
didtion, or to limit that of the barons. 

All thefe circumftances rendered it eafy for the barons 
to ufurp the rights of royalty within their own terri- 
tories. The Capitularia became no lefs obfolete than 
the ancient laws ; local cuftoms were every where in- 
troduced, and became the foie rule by which all civil 
tranfadlions were condudted, and all caufes were tried. 
The wonderful ignorance, which became general in 
France during the ninth and tenth centuries contributed 
to the introduffion of cuftomary law. Few perfons, 
except ecclefiaftics, could read ; and it was not in the 
power of fuch illiterate perfons to have recourfe to 
written laws, either as their guide in bufinefs, or their 
rule in adminiftering juftice, the cuftomary Jaw, the 
knowledge of which was preferved by tradition, uni- 
verfally prevailed. 

During this period, the general aftembly of the 
nation feems not to have been called, nor to have once 
exerted its legiflative authority. Local cuftoms regulated 

and 
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Iand decided every thing. A ftriking proof of this occurs 

in tracing the progrefs of the French jurifprudence. 
^ The laft of the Capitularia collefted by M. Baluze, was 
Iiflued in the year gar, by Charles the Simple. An 

hundred and thirty years elapfed from that period to the 
publication of the firft ordonance of the kings of the third 

{ race, contained in the great colledton of M. Lauriere, 
and the firft ordonance which appears to be an act of 

I legifiation extending to the whole kingdom, is that of 
J Philip Auguftus, A. D. 1190, Ordon. tom. i. p. 1.18. 

■ During that long period of two hundred and fixty-nine 
| years, all tranfaftions were directed by local cuftoms, 

|i and no addition was made to the ftatutcry law of 
I France. The ordonances, previous to the reign of Philip 
) Auguftus, contain regulations, the authority of which 

did not extend beyond the king’s domains. 
I Various inftances occur of the caution with which 

the kings of France ventured at firft to exercife legifla- 
tive authority. M. 1’Ab. de Mably produces an ordo- 
nance of Philip Auguftus, A. D. 1206, concerning the 
Jews, who, in that age, were in fome meafure the pro- 
perty of the lord in whofe territories they refided. But 
it is rather a treaty of the king with the countefs of 
Champagne, and the compte de Dampierre, than an adl 
of royal power; and the regulations in it feem to be 
eftablifhed not fo much by his authority, as by their 
confent. Obfervat. fur 1’Hift. de France, ii. p. 355. In 
the fame manner an ordonance of Louis VIII. concern- 
ing the Jews, A. D. 1223, is a contradl between the 
king and his nobles, with refpeft to their manner of 
treating that unhappy race of men. Ordon. tom. i. 
p. 47. The Eftabliffemens of St. Louis, though well 
adapted to ferve as general laws to the whole kingdom, 
were not publifhed as fuch, but only as a complete code 
of cuftomary law, to be of authority within the king’s 
domains. The wifdom, the equity, and the order con- 
fpicuous in that code of St. Louis, procured it a favour- 
able reception throughout the kingdom. The veneration 
due to the virtues and good intentions of its author, 
contributed not a little to reconcile the nation to that 
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^egiflative authority which the king began to afTiime, 
Soon after the reign of St. Louis, the idea of the king’s 
poffetfing fupreme legidative power became common. 
If, fays Beaumanoir, the king makes any eftablifbment 
fpecially for his own domain, the barons may never- 
thelefs adhere to their ancient cuftoms ; but if the efta- 
blifhment be general, it fhall be current throughout the 
whole kingdom, and we ought to believe that fuch efta- 
blifbments are made with mature deliberation, and for 
the general good. Count de Beauvoifis, c. 48. p. 265. 
Though the kings of the third race did not call the gene- 
ral affembly of the nation, during the long period from 
Hugh Caput to Philip the Fair, yet they feem to have 
confulted the bifhops and barons who happened to be 
prefent in their court, with refpedt to any new law 
which they pubhfhed. Examples of this occur Ordon. 
tom. i. p. 3 & 5. This pradtice feems to have continued 
as late as the reign of St. Louis, when the legiflative 
authority of the crown was well eflabliBied. Ordon. 
tom. i. p. <;8. A. D. 1246. This attention paid to thr 
barons facilitated the kings acquiring fuch full pofleflion 
of the legiflative power, as enabled them afterwards to 
exercife it without obferving that formality. 

The affemblies diflinctuifhed by the name of the States 
General were firft called A. D. 1302, and were held' 
occafionally from that period to the year 1614, fince 
which time they have not been fummoned. Thefe were 
very different from the ancient affemblies of the French 
nation under the ki ngs of the fit It and fecond race. 
There is no point with refpedt to which the French an- 
tiquaries are more generally agreed, than in maintaining 
that the States General had no fuffrage in the palling of 
laws, and polleffed no proper legiflative jurifdidiion. 
The whole tenor of the French hiftory confirms this 
opinion. The form of proceeding in the States General 
was this :—The king addrelled himfelf, at opening the 
meeting, to the whole body aflembled in one place, and 
laid before them the affairs on account of which he bad 
fummoned them. Then the deputies of each of the 
three orders, of nobles, of clergy, and of the third eflate, 
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I met apart, and prepared their cabier or memorial con- 
j taining their anlwer to the propofitions which had been 
j made to them, together with the reprefentations which 

r| they thought proper to lay before the king. Thefe an- 
r.j fwers and reprefemations were confidercd by the king 
4 in his council, and generally gave rife to an ordonance. 

Thefe ordonances were not addrefled to the three eflates 
( in common. Sometimes the king addreffed an ordo- 

nance to each of the eftates in particular. Sometimes 
he mentioned the affcmbly of the three eflates. Some- 

i times mention is made only of the alfembly of that 
ieftate to which the ordonance is addrelfed. Sometimes 

no mention at all is made of the aflembly of eftates, 
which fuggefled the propriety of enadting the law. 
Preface au tom. iii. des Ordon. p. xx. Thus the States 

I General had only the privilege of advifing and remon- 
I flrating ; the legiflaiive authority relidcd in the king 
< alone. 

NOTE XL. Sect. III. p. 185. [RR]. 
If the parliament of Paris be confidered only as the 

ij fupreme court of juflice, every thing relative to its 
I origin and jurifdidlion is clear and obvious. It is the 

1 ancient court of the king’s palace, new-modelled, ren- 
I dered ftationary, and inverted with an extenfive and af- 

! certained jurifdidlion. The power of this court, while 
j employed in this part of its fundlions, is not the objedt 
I of prefent confideration. The pretenfions of the parlia- 
Iment to control the exercife of the legiflative authority, 

and its claim of a right to interpofe with refpedl to 
i public affairs and the political adminiftration of the 
j kingdom, lead to inquiries attended with great difficulty, 
j As the officers and members of the parliament of Paris 
| were anciently nominated by the king, were paid by 
I him, and on feveral occafions were removed by him at 
j pleafure (Chronic. Scandaleufe de Louis XI. chez les 
j Mem. de Comines, tom. ii. p. 51. Edit, de M Lenglet 
I deFrefnoy), they cannot be confidered as reprefentatives 

cf the people, nor could they claim any fhare in the 
VOL. I, II legiflativ* 
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legifhtive power as adding in their name. We muft 
theiefore fearch for fome other fource of this high privi- 
lege. The parliament was originally compcfed of thtf! 
moft eminent perfons in the kingdom. The peers of1 

France, ecclefiaftics of the higheft order, and noblemen 
of illuftrious birth, were members of it, to whom were! 
added fome clerks and counfellors learned in the laws^ 
Pafquier Recherches, p. 44, &c. Encyclopedie. tom. xiii 
Art. Parlement. p-3.5- A court thus conftituted was; 
properly a committee of the States General of the king-; 
dom, and was compofed of thofe barons and fdcles,, 
whom the kings of France were accuftomed to confult: 
with regard to every aft of jurifdidfion or legiflative 
authority. It was natural, therefore, during the inter- 
vals between the meetings of the States General, 01" 
during thofe periods when that aflembly was not called,, 
to confult the parliament, to lay matters of public con- 
cern before it, and to obtain its approbation and con- 
currence, before any ordonance was publifhed, to whichi 
the people were requited to conform. 2. Under the 
fecond race of kings, every new law was reduced into 
proper form by the chancellor of the kingdom, was 
propofed by him to the people, and when enafted, was 
committed to him to be kept among the public records, 
that he might give authentic copies of it to all whoi 
Ihould demand them. Hincm. de Old. Palat. c. 16. 
Capitul. Car. Calv. tit. xiv. §11. tit. xxxiii. The 
chancellor preftded in the parliament of Paris at its firfU 
inftitution. Encyclopedie, tom. iii. art. ChanceHer, p. 8*. 
It was therefore natural for the kmg to continue to em- 
ploy him in his ancient funflions of framing, taking 
into his cuftody, and publilhing the ordonances which 
were ilfued. To an acient copy of the Capitularia ot 
Charlemagne, the following words are fubjoined : Ar ne 
tertio clementilhmi domini noftri Carol! Auguili, fut 
ipfo anno, haec fafia Capitula funt, & confignata Ste- 
phano comiti, ut haec manifella faceret Parifiis malic 
publico, & ilia legere faceret coram Scabineis, quod its 
A- fecit. & omnes in uno confenferunt, quod ipfi volu- 
ilfent obfervare ufque in pollerum, etiam omnes Scabi 

1 nei 
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!nei, Epifcopi, Abbates, Comites, manu propria fubter 

fignaveruru. Bouquet Recueil, tom. v. p. 663. Mallus 
| lignifies not only the public aflembly of the nation, but 
r. the court of jullice held by the Comes, or milTus domi- 
I nicus. Scabini were the judges, or the afleflors of the 
5 judges in that court. Here then feems to be a very 
I early inftanee, not only of laws being publifhed in a 

court of juftice, but of their being verified or confirmed 
by the fubfcription of the judges. If this was the com- 
mon prattice, it naturally introduced the verifying of 
edifts in the parliament of Paris. But this conje&ure I 
propofe with that diffidence, which I have felt in all 
my reafonings concerning the laws and inftitutions of 
foreign nations. 3. This fupreme court of juflice in 

! France was dignified with the appellation of parliament, 
the name by which the general alfembly of the nation 
was dillinguilhed towards the clofe of the fecond race 
of kings ; and men, both in reafoning and in conduit, 
are wonderfully influenced by the fimilarity of names. 
The prel'e ving the ancient names of the magiftrates 
eftabliffied while the republican government fubfifted in 
Rome, enabled Auguftus and his fucceffors to aflfume 
new powers with iefs obfervation and greater eafe. The 
beftowing the fame name in France upon two courts, 
which were extremely different, contributed not a little 
to confound their jurifdidtion and funitions. 

All thefe circumftances concurred in leading the 
kings of France to avail themfelves of the parliament 
of Paris, as the inftrument of reconciling the people 
to the exercife of legiflative authority by the crown. 
The French, accuftomed to fee all new laws examined 
and authorifed before they were publifhed, did not 
fufficiently diftinguifh between the effeil of performing 
this in the national aflembly, or in a court appointed by 
the king. But as that court was compofed of refpeflable 
members, and who were well (killed in the laws 
of their country, when any new edidt received its 
fandbon, that was fufficient to difpofe the people to 
fubmit to it. 

I I 2 When 



364 PROOFS AND ILLUSTRATIONS. 
When the praftice of •verifying and regijiering the royal 

edifts in the parliament of Fans became common, the 
parliament contended that this was neceflary in order to 
give them legal authority. It was eftablilhed as a 
fundamental maxim in French jurifprudence, that no 
law could be publiflied in any other manner j that 
without this formality no edifl or ordonance could have 
any effefl; that the people were not bound to obey it, 
and ought not to confider it as an edi£l or ordonance 
until it was verified in the fupreme court, after free 
deliberation. Roche-flavin des Parlemens de France, 
4to. Gen. i6u. p. 921. The parliament, at different 
times, hath, with great fortitude and integrity, oppofed 
the will of their fovereigns ; and, notwithftanding re- 
peated and peremptory requifitions and commands of 
the crown, hath refufed to verity and publith fuch edifts 
as it conceived to be oppreffive to the people, or fub- 
verfive of the conftitution of the kingdom. Roche- 
flavin reckons, that between the year 156a and the 
year 1.589, the parliament refufed to verify more than a 
hundred edi£ts of the kings. Ibid. 925. Many in- 
ftances of the fpirit and conftancy with which the par- 
liaments of France oppofed pernicious laws, and afferted 
their own privileges, are enumerated by Limnaeus in his 
Notitire Regni Franciae, lib. i. c. 9. p.224. 

But the power of the parliament to maintain and de- 
fend this privilege, bore no proportion to its importance, 
or to the courage with which the members afferted it. 
When any monarch was determined that an edidl Ihould 
be carried into execution, and found the parliament in- 
flexibly refolved not to verify or publifh it, he could 
eafily fupply this defcft by the plenitude of his regal 
power. He repaired to the parliament in perfon, he 
took poffeflion of his feat of juftice, and commanded 
the edift to be read, verified, regiltered, and puhlifhed 
in his prefence. Then, according to another maxim of 
French law, the king himfelf being prefent, neither the 
parliameat, nor any magillrate whatever, can exercife 
any authority, or perform any fundlion. Adveniente 

Principe, 
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Principe, cefiat magiftratus. Roche-flavin, ibid. p. 928. 
979. Encyclopedic, tom. ix. Art. Lit. de Jujhce, p. 581. 
Roche-flavin mentions feveral inftances of kings who 
a&ually exerted this prerogative, fo fatal to the refidue 
of the rights and liberties tranfmitted to the French by 
their anceftors. Pafquier produces fome inftances of 
the fame kind. Rech. p. 61. Limnaeus enumerates 
many other inftances, but the length to which this note 
has fwelied prevents me from inferring them at length, 
though they tend greatly to illuftrate this important arti. 
cle in the French hiftory, p. 245. Thus by an exertion 
of prerogative, which, though violent, feems to be con- 
ftitutional, and is juftified by innumerable precedents, 
all the efforts of the parliament to limit and control the 
king’s legiflative authority are rendered ineffedlual. 

1 have not attempted to explain the conftitution or 
jurifdi&ion of any parliament in France but that of 
Paris. All of them are formed upon the model of that 
moft ancient and refpedlable tribunal, and all my ob- 
fervations concerning it will apply with full force to 
them. 

NOTE XLI. Sect. III. p. 190. [SS]. 

The humiliating pofture in which a great emperor 
implored abfolution is an event fo Angular, that the 
words in which Gregory himfelf defcribes it merit a 
place here, and convey a ftriking picture of the arrogance 
of that pontiff. Per triduum, ante portam caftri, de- 
polito omni regio cultu, miferabiliter, utpote difcalce- 
atus, & laneis indutus, perfiftens, non prius cum multo 
fietu apoftolicae miferationis auxilium, & confolationem 
implorarideftitit, quamomnes qui ibi aderant, & ad quos 
rumor ille pervenit, ad tantam pietatem, & compaflionis 
mifericordiam movit, ut pro eo multis precibus & lacry- 
mis intercedentes, omnes quidem infolitam noftrae mentis 
duritiem mirarentur ; nonnulli vero in nobis non apof- 
tolicae fedis gravitatem, fed quafl tyrannicse feritatis cru- 
delitatem elfe clamarunt. Epift. Gregor, ap. Memori* 

1 1 3. della 
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della Contella Matilda da Fran. Mar. Fiorentini. Lucca, 
1756, vol. i. p. 174. 

NOTE XLII. Sect. III. p. 199. [TT]. 

As I have endeavoured in the hiftory to trace the 
various fteps in the progrefs of the conftitution of the 
empire, and to expain the peculiarities in its policy very 
fully, it is not neceflary to add much by way of illuf- 
tration. What appears to be of any importance, I 
lhall range under dillindt heads. 

T. With refpeft to the power, jurifdidlion, and re- 
venue of the emperors. A very juft idea of thefe may 
be formed by attending to the view which Pftft'el gives 
of the rights of the emperors at two different periods. 
The firft at the clofe of the Saxon race, A. D. 1014. 
Thefe, according to his enumeration, were the right of 
conferring all the eccleliaftical benefices in Germany j 
of receiving the revenues of them during a vacancy ; 
of mortmain, or of fucceeding to the effedts of ecclefi- 
aftics who died inteftate. The right of confirming or 
of annulling the eledlions of the popes. The right of 
affembling councils, and of appointing them to decide 
concerning the affairs of the church. The right of con- 
ferring the title of king upon their vaftals. The right 
of granting vacant fiefs. The right of receiving the 
revenues of the empire, whether arifing from the Im- 
perial domains, from imports and tolls, from gold or 
filver mines, from the taxes paid by the Jews, or from 
forfeitures. The right of governing Italy as its proper 
fovereigns. The right of eredling free cities, and of 
eftablilhing fairs in them. The right of affembling the 
diets of the empire, and of fixing the time of their du- 
ration. The right of coining money, and of conferring 
that privilege on the ftates of the empire. The right of 
g Iminiftering both high and low juftice within the ter- 
ritories of the different ftates. Abrege, p. 160. The 
other period is at the extjndlion of the emperors of the 
families of Luxemburg and Bavaria, A. D. 1437- Ac- 

cording 
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cording to the fame author, the Imperial prerogatives at 
that time were the right of conferring all dignities and 
titles, except the privilege of being a (late of the em- 
pire. The right of Preces frimaria, or of appointing 
once during their reign a dignitary in each chapter or 
religious houfe. The right of granting difpenfations 
with refpeft to the age of majority. The right of eredl- 
ing cities, and of conferring the privilege of coining 
money. The right of calling the meetings of the diet, 
and of prefiding in them. Abrege, &c. p. 507. It 
were eafy to (hew that Mr. Pfeffe! is well founded in all 
thefe alfertions, and to confirm them by the tefiimony 
of the moft refpeflable authors. In the one period, the 
emperors appear as mighty fovereigns with extenfive 
prerogatives; in the other, as the heads of a confederacy 
with very limited powers. 

The revenues of the emperors decreafed dill more 
than their authority. The early emperors, and particu- 
larly thofe of the Saxon line, befides their great patri- 
monial or hereditary territories, poilefTed an extenfive 
domain both in Italy and Getmany, which belonged to 
them as emperors. Italy belonged to the emperors as 
their proper kingdom, and the revenues which they 
drew from it were very confiderable. The firft aliena- 
ations of the Imperial revenue were made in that 
country. The Italian cities having acquired wealth,' 
and afpiring at independence, purchafed their liberty 
from different emperors, as I have obferved, Note XV. 
The fums which they paid, and the emperors with whom 
they concluded thefe bargains, are mentioned by 
Cafp. Klockius de .dErario Norimb. 167T, p. 85, &c. 
Charles IV. and his fon Wencefiaus, diflipated all that 
remained of the Italian branch of the domain. The 
German domain lay chiefly upon the banks of the 
"Rhine, and was under the government of the counts 
palatine. It is not eafy to mark out the boundaries, 
or to ertimate the value of this ancient domain, which 
has been fo long incorporated with the territories of 
different princes. Some hints with refpeft to it may 
be found in the gloffary of Speidelius, whiph he has in- 

titled 
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titled Speculum Juridico Philologico-politico Hiftoricum 
Obfervationum, &c. Norimb. i6’3, vcl. i. 679. 1041. 
a more full account of it is given by Klockius de ^Erano, 
p. 84. Betides this, the emperors polfe.Ttd confiderable dif- 
trifts of land lying intermixed with the eftates of the 
dukes and barons. They were accuftomed to vitit thefe 
frequently, and drew from their valfals in each what 
was fufficient to fupport their court during the time of 
their refidence among them. Annalitia;. ap. Srruv, 
tom. i, 6l I. A great part of thefe detached potTetrions 
were feized by the nobles during the long interregnum, 
or during the wars occafioned by the conttfts between 
the emperors and the court of Rome. At the fame time 
that fuch encroachments were made on the fixed or ter- 
ritorial property of the emperors, they were robbed 
almoft entirely of their cafual revenues. The princes 
and barons appropriating to themfelves taxes and duties 
of every kind, which had ufually been paid to them. 
Pfeffel Abrege, p. 374. The profufe and inconfiderate 
ambition of Charles IV. fquandered whatever remained 
of the Imperial revenues after fo many defalcations. He, 
in the year 1376, in order to prevail with the electors 
to choofe his fon Wenceflaus king of the Romans, pro- 
mifed each of them a hundred thoufand crowns. But 
being unable to pay fo large a fum, and eager to fecure 
the eletSion to his fon, he alienated to the three ecclef- 
afiical ele&ors, and to the count palatine, fuch countries 
as ftill belonged to the Imperial domain, on the banks 
of the Rhine, and likewife made over to them all the 
taxes and tolls then levied by the emperors in that dif- 
tri<S. Trithemius, and the author of the Chronicle of 
Magdeburgh, enumerate the territories and taxes which 
were thus alienated, and reprefent this as tjje lalt and 
fatal blow to the Imperial authority. Struv. Corp. 
vol. i. p.437. From that period the fhreds of the 
ancient revenues polTelfed by the emperors have been fo 
inconfiderabfe, that, in the opinion of Speidelius, all 
that they yield would be fo far from defraying the ex- 
pences of fupporting their houlhold, that they would not 
pay the charge of maintaining the ports eftablilhed in the 

empire. 
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empire. Speidelii Speculum, &c. vol. i. p. 62o. Thefe 
funds, inconfiderable as they were, continued to de- 
creafe. Granvelie, the minifter of Charles V. aliened 
in the year 1^46, in prefence of feveral of the German 
princes, that his mafter drew no money at all from the 

. empire. Sleid. Hiftory of the Reformation, Lond. 1689. 
p. 372. The fame is the cafe at prefent. Traite de 
droite publitjue de I’Empire, par M.leCoq. de Villeray, 
p. 55. From the reign of Charles IV. whom Maximilian 
called the pell of the empire, the emperors have depend- 

j ed entirely on their hereditary dominions, as the chief 
and almoft the only fource of their power, and even of 
their fubfiftence. 

2. The ancient mode of eledling the emperors, and the 
I various changes which it underwent, require fome illuf- 
I tration. The Imperial crown was originally obtained 
I by eledion, as well as thofe of moft monarchies in Eu- 
1 rope. An opinion long prevailed among the antiquaries 

and public lawyers of Germany, that the right of chufing 
the emperors was verted in the archbilhops of Memz, 
Cologne, and Treves, the king of Bohemia, the duke 
of Saxony, the marquis of Brandenburgh, and the count 
palatine of the Rhine, by an edidt of OthoIII. confirmed 
by Gregory V. about the year 996. But the whole tenor 
of hiftory contradidls this opinion. It appears, that 
from the earlieft period in the hiftory of Germany, 
the perfon who was' to reign over all, was eledied by 
the fuffrage of all. Thus Conrad I. was eledied by all 
the people of the Franks, fay fome annalifts ; by all the 
princes and chief men, fay others; by all the nation, 
fay others. See their words, Struv. Corp. 211 Con- 
ringius de German. Imper. Repub. Acroamata Sex. 
Ebroduni 1654, p. J03.. In the year 1014, pofterior 
to the fuppofed regulations of Otho III. Conrad II. w'as 
eledted by all the chief men, and his election was ap- 
proved and confirmed by the people, Struv. Corp. 284. 
At the eledtion of Lotharius II. A. D. 1125, fixty thou- 
fand perfons of all ranks were prefent. He was named 
by the chief men, and their nomination was approved by 
the people, Struv. ibid. p. 357. The firft author who 

mentions 
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mentions the feven eleftors is Martinus Polonus, wh® 
flounfhed in the reign of Frederick II. which ended 
A, D. 12.50. We find that in all the ancient eledUons to 
which I have referred, the princes of the greateft power 
and authority were allowed by their countrymen to name 
the perfon whom they wilhed to appoint emperor, and 
the people approved or difaproved of their nomination. S 
This privilege of voting firft is called by the German | 
lawyers the right of Prataxaiion. Pfeffel Abrege, p. 316. j 
This was the firft origin of the exclufive right which the j 
eledtors acquired. The eledfors pofiefied the mold extenlive 
territories of any princes in the empire ; all the great of- 
fices of the ftate were in their hands by hereditary right; 
as foon as they obtained or engrofled fo much infiuence 
in the eledlion as to be allowed the right of pnetaxation, 
it was vain to oppcfe their will, and it even became un- 
necelfary for the inferior ecclefiaftics and barons to at- 
tend, when they had no other fundlion but that of con- 
firming the deed of thefe more powerful princes by their 
aflent. During times of turbulence, the fubordinate 
members of the Germanic body could not refort to the 
place of eledlion without a retinue of armed vailals, the 
expence of which they were obliged to defray out of their 
own revenues j and finding their attendance to be un- 
neceflary, they were unwilling to wafte them to no pur- 
pofe. The rights of the feven eledlors were fupported 
by all the defendants and allies of their powerful fami- 
lies, who lhared in the fplendour and influence which 
they enjoyed by this diftinguilhing privilege. Pfeffel 
Abrege, p. 376. The feven eleflors were confideted as 
the reprefentatives of all the orders which compofed the 
higheft clafs of German nobility. There were three 
archbifhops, chancellors of the three great diftridls into 
which the empire was anciently divided; one king, one 
duke, one marquis, and one count. All thefe circum- 
ftances contributed to render the introduftion of this 
confiderable innovation into the conftitution of the Ger- 
manic body extremel) eafy. Every thing of importance, re- 
lating to this branch of the political ftate of the empire, is 
well illuftrated by Onuphrius Panvinius, an Augurtinian, 

monk, 
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monk of Verona, who lived in the reign of Charles V. His 
treatife, if we make feme allowance for that partiality 
which he expreffes in favour of the powers which the 
popes claimed in the empire, has the merit of being one 
of the firft works in which a controverted point in hif- 
tory is examined with critical precifion, and with a 
proper attention to that evidence which is derived from 
records, or the teftimony of contemporary hiftorians. 
It is inferted by Goldaftus in his Political Imperialia, 
p. 2. 

As the eledtors have engrofied the foie right of chufing 
the emperors, they have affumed likewife that of depofing 
them. This high power the eleftors have not only pre- 
fumed to claim, but have ventured, in more than one 
indance, to exercife. In the year 129?, a part of the 
eledlors depofed Adolphus of Nadau, and fubftituted 
Albert of Auftria in his place. The reafons on which 
they found their fentence, fhew that this deed flowed 
from faftious, not from publie fpirited motives. Struv. 
Corp. vol. i. 540. In the firft year of the fifteenth cen- 
tury, the eleftors depofed Wenceflaus, and placed the 
Imperial crown on the head of Rupert eledfor palatine. 
The adt of depofition is ftill extant. Goldafti Conftit. 
vol. i. 379. It is pronounced in the name and by the 
authority of the eledtors, and confirmed by feveral pre- 
lates and barons of the empire, who were prefent. 
Thefe exertions of the eledloral power demonftrate that 
the Imperial authority was funk very low. 

The other privileges of the eledfors, and the rights of 
the eledtoral college, are explained by the writers on the 
public law in Germany. 

3. With refpedt to the diets or general aflemblies of the 
empire, it would be neceflary, if my objedt were to write 
a particular hiftory of Germany, to enter into a minute 
detail, concerning the forms of afiembling it, the per- 
fons who have right to be prefent, their divifion into fe- 
veral colleges or benches, the objedfs of their deliberation, 
the mode in which they carry on their debates or give 

. their fuffrages. and the authority of their decrees or re- 
cefles. 
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cefles. But as my only objeft is to give the outlines of 
the conftituiion of the German empire, it will be futfi- 
cient to obferve, that, originally, the diets of the empire 
were exadfly the fame with the aflemblies of March and 
of May, held by the kings of France. They met, at leaft, 
once a year. Every freeman had a right to be prefent. 
They were aflemblies, in which a monarch deliberated 
with his fubje&s, concerning their common intereft. 
Arumsus de Comitiis Rom. German, Imperii, 410. 
Jtnse, 1660, cap. 7. N° 20, &c. But when the princes, 
dignified tcclefiaflics, and barons, acquired territorial 
and independent jurifdidlion, the diet became an aflembly 
of the feparate ftates, which formed the confederacy of , 
which the emperor was head. While the conlfitution of j 
the empire remained in its primitive form, attendance.; 
on the diets was a duty, like the other fervices due from -j 
feudal fubjedfs to their fevereign, which the members ' 
were bound to perform in perfon ; and if any member 
who had a right to be prefent in the diet, negledfed to 
attend in perfon, he not only loft his vote, but was liable 
loan heavy penalty. Arumaeus deComit. c. 5. N°40. : 

Whereas, from the time that the members of the diet 
became independent ftates, the right o( fuffrage was an- 
nexed to the territory or dignity, not to the perfon. The 
members, if they could not, or would not attend in per- 
fon, might fend their deputies, as princes fend ambaifa- 
dors, and they were entitled to exercife all the rights be- 
longing to their conftituents. Ibid. NJ 4 2. 46. 49. By 
degrees, and upon the fame principle of confidering the 
diet as an aflembly of independent ftates, in which each 
confederate had the right of fuffrage, if any member 
poffeffed more than one of thofe ftates or charadters which 
entitle to a feat in the diet, he was allowed a proportional 
number offuffrages. Pfeffel Abrege, 622. From the 
fame caufe the Imperial cities, as foon as they became 
free, and acquired fupreme and independent jurifdiflion 
within their own territories, were received as members 
of the diet. The powers of the diet extend to every 
thing relative to the common concern of the Germanic 
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body, or that can intereft or affeft it as a confederacy. 
The diet takes no cognizance of the interior adminiftia- 
tion in the different (fates, unlefs that happens to dillurb 
the public peace, or to threaten the general faftty. 

4. With refpeft to the Imperial chamber, the jurif- 
diff ion of which has been the great fource of order and 
tranquillity in Germany, it is neceffary to obferve, that 
this court was inffituted in order to put an end to the 
calamities occafioned by private wars in Germany. I 
have already traced the rife and progrefsof this pradfice, 
and pointed out its pernicious effedts as fully as their ex- 
tenfive influence during the middle ages required. In 
Germany, private wars feem to have been more frequent 
and produdtive of worfe confequences than in the other 
countries of Europe. There are obvious reafons for this. 
The nobility of Germany were extremely numerous, 
and the caufes of their diffention multiplied in proportion. 
The territorial jurifdidtion which the German nobles ac- 
quired, was more complete than that pofltffed by their 
order in other nations. They became, in reality, inde- 
pendent powers, and they claimed all the privileges of 
that charadter. The long interregnum from A. D. >256. 
to A. D. 127’, accuftomed them to an uncontrolled li- 
cenfe, and led them to forget that fubordinatior. which is 
neceffary in order to maintain public tranquillity. At 
the time when the other monarchs of Europe began to 
acquire fuch an increafe of power and revenues as added 
rtw vigour to their government, the authority and reve- 
nues of the emperors continued gradually to decline. 
The diets of the etnpire, which alone had authority to 
judge between fuch mighty barons, and power to enforce 
its decifions, met very fcldom. Conring. Acroamata, 
p.»34 . The diets, when they did affemble, were often 
compoftd of feveral thoufand members, Chronic. Cor,flat, 
ap Struv. Corp. i. p. 546. and were tumultuary alTem- 
hlies, ill qualified to decide concerning any queftion of 
right. The fefiion of the diets continued only two or 
three days ; Pfeffel Abrege, p. 244 : fo that they had 
no time to hear or difculs any caufe that was in the 
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fmalleft degree intricate. Thus Germany was left, in 
fome meafure, without any court of judicature capable 
of deciding the contefts between its more powerful 
members, or of repreffing the evils occafioned by their 
private wars. 

All the expedients which were employed in other 
countries of Europe, in order to retrain this practice, 
and which I have deferibed Note XXI. were tried in 
Germany with little effedh The confederacies of the 
nobles and of the cities, and the divifion of Germany 
into various circles, which I mentioned in that Note, 
were found likewife infufficienr. As a laft remedy, the 
Germans had recourfe to arbiters whom they called 
Auftregre. The barons and rtates in different parts of 
Germany joined in conventions, by which they bound 
themfelves to refer all controverfies that might arife be- 
tween them to the determination of slujlregte, and to 
fubmit to their fentences as final. Thefe arbiters are 
named fometimes in the treaty of convention, an in- 
ftance of which occurs in Ludewig Reliqute Manufcr. 
omnis aevi, vol. ii. 21*; fometimes they were chofen 
by mutual confent upon occafion of any conteft that 
arofe; fometimes they were appointed by neutral per- 
fons ; and fometimes the choice was left to be decided 
by lot. Datt. de Pace publica Imperii, lib. i. cap. 27. 
No. 60, &c. Speidelius Speculum, &c. voc. Aujlrcg. 
p. 95. Upon the introdu&ion of this praflice, the 
public tribunals of juftice became in a great meafure 
ufelefs, and were almofl entirely deferted. 

In order to re eftablifh the authority of government, 
Maximilian I. inflituted the Imperial chamber at the pe- 
riod which I have mentioned. This tribunal confifted 
originally of a prefident, who was always a nobleman of 
the firft order, and of fixteen judges. The prefident: 1 
was appointed by the emperor, and the judges, partly I 
by him, and partly by the Hates, according to forms 1 
which it is unneceffary to deferibe. A fum was impofed,Jl 
with their own confent, on the Hates of the empire, for i 
paying the fabrics of the judges and officers in this: r 
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tourt. The Imperial chamber was eftablifhed firft at 
Francfort on the Maine. During the reign of Charles V. 
it was removed to Spires, and continued in that city 
above a century and a half. It is now fixed at Wetzlar. 
This court takes cognizance of all queftions concerning 
civil right between the Hates of the empire, and pafifej 
judgment in the laft refort, and without appeal. To it 
belongs likewife the privilege of judging in criminal 
caufes, which may be conlidered as connefted with the 
prefervation of the public peace. Pfeffel Abrege, 560. 

All caufes relating to points of feudal right or jurif- 
didlion, together with fuch as refpect the territories 
which hold of the empire in Italy, belong properly to 
the jurifdiftion of the Aulic council. This tribunal was 
formed upon the model of the ancient court of the palace 
inftituted by the emperors of Germany. It depended not 
upon the Hates of the empire, but upon the emperor, he 
having the right of appointing at pleafure all the judges of 
whom it is compofed. Maximilian, in order to procure feme 
compenfation for the diminution of his authority, by the 
powers vefled in the Imperial chamber, prevailed on the 
diet, A. D. 1512, to give its confent to the eflabliihment 
of the Aulic council. Since that time it has been a great 
objeft of policy in the court of Vienna to extend the ju« 
rifdi£Iion, and fupport the authority of the Aulic coun- 
cil, and to circumfcribe and weaken thofe of the Impe- 
rial chamber The tedious forms and dilatory proceed- 
ings of the Imperial chamber have furnifhed the emperors 
with pretexts for doing fo. Lites Spirae, according to 
the witticifm of a German lawyer, fpirant, fed nunquam 
expirant. Such delays are unavoidable in a court com- 
pofed of members named by many different Hates, jealous 
of each other. Whereas the judges of the Aulic council, 
depending upon one mafier, and being refponfible to 
him alone, are more vigorous and decifive. Pufiendorf, 
de Statu Imper. German, cap.v. §20. Heffel Abrege, 
P- J81. 
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NOTE XLIIL Sect. III. p. 202. [UU]. 

The defcription which I have given of the Turkifh 
government is conformable to the accounts of the moil 
intelligent travellers who have vilited that empire. The 
count rie Marfigli, in his treatife concerning the military 
fiate of the Turkifh empire, ch. vi. and the author of 
Obfervations on the religion, laws, government, and 
manners of the Turks, publifl ed at London 1768, vol. i. 
p. Si. differ from other writers who have defcribed the 
political conftitution of that powerful monarchy. As 
they had opportunity, during their long refidence in 
Turkey, to obferve the order and juftice confpicuous in 
feveral departments of adminiftration, they feem unwill- 
ing to admit that it fhould be denominated a defpotifm. 
But when the form of government in any country is re- 
prefented to be defpotic, this does not fuppofe that the 
power of the monarch is continually exerted in afts of 
violence, injulfice, and cruelty. Under political con- 
flitutions of every fpecies, unlefs when fome frantic tyrant 
happens to hold the fceptre, the ordinary adminiftration 
of government mud be conformable to the principles of 
juftice, and if not a&ivein promoting the welfare of the 
people, cannot certainly have their deflrudfion for its 
objeift. A ftate, in which the fovereign poffeffes the 
abfolute command of a vaft military force, together with 
the difpofal of an extenfive revenue ; in which the people 
have no privileges, and no part either immediate or re- 
mote in legiflation ; in which there is no body of here- 
ditary nobility, jealous of their ow n rights and diftinc- 
tions, to fland as an intermediate order between the 
prince and the people, cannot be diftinguiflied by any 
name but that of a defpotifm. The reftraints, however, 
which I have mentioned, arifing from the Cap'uuly, and 
from religion, are powerful. But they are not fuch as 
change the nature or denomination of the government. 
When a defpotic ptince employs an armed force to fup- 
port his authority, he commits the fupreme power to 
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their hands. The Praetorian bands in Rome dethroned, 
murdered, and exalted their princes, in the fame wanton 
manner with the foldiery of the Porte at Conflantinople. 
But notwithltanding this, the Roman emperors have 
been confidered by all political writers as polfefling def- 
potic power. 

The author of Obfervations on the religion, law, go- 
vernment, and manners of the Turks, in a preface to 
the fecond edition of his work, hath made feme remarks 
on what is contained in this Note, and in that part of 
the text to which it refers. It is with diffidence I fet 
my opinion in oppofition to that of a perfon, who has 
obferved the government of the Turks with attention, 
and has defcnbed it^vith abilities. But after a careful 
review of the fubjeft, to me the Turkiffi government 
Bill appears of fuch a fpecies as can be ranged in no 
clafs but that to which political writers have given the 
name of defpotifm. There is not in Turkey any contti- 
tutional reltraint upon the will of the fovereign, or any 
barrier to circumfcribe the exercife of his power, but 
the two which 1 have mentioned ; one afforded by re- 
ligion, the principle upon which the authority of the 
fultan is founded ; the other by the army, the in/tru- 
ment which he muft employ to maintain his power. 
The author reprefents the Ulema, or body of the law, 
as an intermediate order between the monarch and the 
people. Pref. p. 3c. But whatever leflraint the au- 
thority of the Ulema may impofe upon the fovereign, is 
derived fiom religion. The Moulabs, out of whom the 
Mufti and other chief officers of the law mull be chofen, 
are ecclefiaftics. It is as interpreters of the Koran or 
Divine Will that they are objedts of veneration. The 
check, then, which they give to the exercife of arbi- 
trary power is not different from one of thofe of which 
I took notice. Indeed, this reftraint cannot be very 
confrderable. The Mufti, who is the head of the order, 
as well as every inferior officer of law, is named by 
thei'ultan, and is removable at his pleafure. Theftrange 
means employed by the Ulema in 1746, to obtain the 
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difmiffion of a minifter whom they hated, is a manifeft 
proof that they poflefs but little conftitutional authority 
which can ferve as a reftraint upon the will of the 
fovereign. Obfervat p. ga of zd edit. If the author’s 
idea be juft it is aftoniftiing that the body of the law fliould 
have no method of remonftrating againft the errors of 
adminiftration, but by fetting fire to the capital. 

The author feems to confider the Capicu'y or foldiery 
of the Porte, neither as formidable inftruments of the Sul- 
tan’s power, nor as any reftraint upon the exercife of it. 
His reafons for this opinion are, that the number of the 
Capiculy is fmall in proportion to the other troops which 
compofe the Turkifh armies, and that in time of peace 
they are undifciplined. Pref. id edit. p. z%. Sec. But 
the troops ftationed in a capital, though their number 
be not great, are always mafters of the fovereign’s 
perfon and power. The Praetorian bands bore no pro. 
portion to the legionary troops in the frontier provinces. 
The foldiery of the Porte are more numerous, and muft 
polTefs power of the fame kind, and be equally formida- 
ble, fometimes to the fovereign, and oftener to the 
people. However much the dtfeipline of the Janizaries 
may be negleifted at prefent, it certainly was not foin 
that age to which alone my defeription of the Turkilh 
government applies. The author obferves, Pref. p. ig, 
that the Janizaries never depofed any Sultan of them- 
felves, but that feme form of law, true or falfe, has 
been obferved. and that either the Mufii, or fome 
other minifter of religion, has announced to the un- 
happy prince the law which renders him unworthy of 
the throne. Obferv. p. 102. This will always happen. 
In every revolution, though brought about by military 
power, the deeds of the foldiery muft be confirmed 
and carried into execution with the civil and religious 
formalities peculiar to the conftitution. 

This addition to the Note may ferve as a further illuf- 
tration of my own fentiments, but is not made with an 
intention of entering into any controverfy with the au- 
thor of Obfervatiom, &p. to whom I am indebted for 
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the obliging terms in which he has expreffed his re- 
marks upon what I had advanced. Happy were it for 
fuch as venture to communicate their opinions to the 
world, if every animadverfion upon them were conveyed 
with the fame candid and liberal fpirit. In one parti- 
cular, however, he feems to have mifapprehended what 
I meant. Pref. p- 17- I certainly did not mention his 
or count Marfigli’s long refidence in Turkey, as a cir- 
cumftance which fhould detrail from the weight of their 
authority. I took notice of it, in juftice to my readers, 
that they might receive my opinion with dift'ruft, as it 
differed from that of perfons whofe means of information 
were fo far fuperior to mine. 

NOTE XLIV. Sect. III. p. 204. [XX]. 

The inftitution, the difcipline, and privileges of the 
Janizaries are defcribed by all the authors who give any 
account of the Turkilh government. The manner in 
which enthufiafm was employed in order to infpire them 
with courage, is thus related by prince Cantemir : 
“ When Amurath I. had formed them into a body, he 
fent them to Haji Bektafh, a Turkilh faint, famous for 
his miracles and prophecies, defiring him to bellow on 
them a banner, to pray to God for their fuccefs, and to 
give them a name. The faint, when they appeared in 
his prefence, put the fieeve of his gown upon one of 
their heads, and faid, Let them be called Tengicheri. Let 
their countenance be ever bright, their hands viftorious, 
their fwords keen ; let their fpear always hang over 
the heads of their enemies, and wherever they go, may 
they return with a Ihining face.” Hillory of the Otto- 
man Empire, p. 3S. The number of Janizaries, at the 
firft inftitution of the body, was not confiderable. 
Under Solyman, in the year 1511, they amounted to 
twelve thoufand. Since that time their number has 
greatly increafed. Marfigli, Etat. &c. ch. 16. p. 68. 
Though Solyman polfelfed fuch abilities and authority 
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as to reftrain this formidable body within the bounds 
of obedience, yet its tendency to limit the power of the 
Sultans was, even in that age, forefeen by fagacious 
obfervers. Nicolas Daulphinois, who accompanied M. 
D’Aramon, ambafTador from Henry II. of France to So- 
lyman, publifhed an account of his travels, in which 
he defcribes and celebrates the difcipline of the Janiza- 
ries, but at the fame time predifls, that they would, one 
day, become formidable to their mailers, and act the fame 
part at Conllantinople, as the Praetorian bands had done 
at Rome. Colle£lion of Voyages from the Earl of Ox- 
ford’s Library, vol. i. p- 599. 

NOTE XLV. Sect. III. p. 206. [YY]. 
Solyman the Magnificent, to whom the Turkiih 

hittorians have given the ftrname of Canuni, or inftituter 
of rules, firil brought the finances and military eflabliih- | 
ment of the Turkiih empire into a regular form. He 
divided the military force into the Capiutly or foldiery 
of the Porte, which was properly the Handing army, 
and Serrataculy or foldiers appointed to guard the fron- 
tiers. The chief llreng'h of the latter confided of thofe 
who held Timariots and Ziams. Thefe were portions 
of land granted to certain perfons for life, in much the 
fame manner as the military fiefs among the nations of 
Europe, in return for which military fervice was per- 
formed. Solyman, in his Canun Name, or book of re- i 
gulations, fixed with great accuracy the extent of thefe 
lands in each province of his empire, appointed the 
precife number of foldiers each perfon who held a 
Timariot or a Ziam ihould bring into the field, and eila- 
blilhed the pay which they fhould receive while en- 
gaged in fervice. Count Marfigli and Sir Paul Rycaut 
have given extradls from this book of regulations, and 
it appears, that the ordinary eftablifhment of the 
Turkifh army exceeded an hundred and fifty thoufand 
men. When thefe were added to the foldiery of the 
Porte, they formed a military power greatly fuperior to 
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wliat any Chriftian llate could command in the fixteenth 
century. Marfigli, Etat Militaire, &c. p. 136. Ry- 
caut’s State of the Ottoman Empire, book. iii. ch. ii. 
As Solyman, during his adtive reign, was engaged fo 
conftantly in war, that his troops were always in the 
field, the Serrataculy became almoft equal to the Janiza- 
ries themfelves in difcipline and valour. 

It is not furprifing then, that the authors of the 
fixteenth century fhould reprefent the Turks as far fu- 
perior to the Chrifiians both in the knowledge and in 
the praftice of the art of war. Guicciardini informs us, 
that the Italians learned the art of fortifying towns from 
the Turks. Hirtor. lib. 15. p. 266. Bufbequius, who 
was ambafiador from the emperor Ferdinand to Soly- 
man, and who had opportunity to obferve the flate 
both of the Chriftian and Turkifh armies, publilhed a 
difcourfe concerning the beft manner of carrying on 
war againfl the Turks, in which he points out at great 
length the immenfe advantages which the Infidels pof- 
fefTed with refpedl to difcipline, and military improve- 
ments of every kind. Bufbequii opera, edit. Elzevir, 
p. 393, &c. The teftimony of other authors might be 
added, if the matter were in any degree doubtful. 

Before I conclude thefe Proofs and Illuflrations, I 
ought to explain the reafon of two omiffions in them ; 
one of which it is neceflary to mention on my own 
account, the other to obviate an objeftion to this part of 
the work. 

In all my enquiries and difquifitions concerning the 
progrefs of government, manners, literature, and com- 
merce, during the middle ages, as well as in my deline- 
ations of the political conllitution of the different llates 
of Europe at the opening of the fixteenth century, I 
have not once mentioned M. de Voltaire, who, in his 
Effay fur l'Hifioire gcncralc, has reviewed the fame period, 
and has treated of all thefe fubjeds. This does not 
proceed from inattention to the works of that extraordi- 
nary man, whofe genius, no lefs enterprifing than uni- 
verfal, has attempted almofl every different fpecies of 
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literary compofition. In many of thefe he excels. In 
all, if he had left religion untouched, he is initrudHve 
and agreeable. But as he feldom imitates the example 
of modern hirtorians in citing the authors from whom 
they derived their information, I could not, with pro- 
priety, appeal to his authority in confirmation of any 
doubtful or unknown fad. I have often, however, 
followed him as my guide in thefe refearches ; and he 
has not only pointed out the fads with refped to which 
it was of importacce to inquire, but the conclufions which 
it was proper to draw from them. If he had, at the 
fame time, mentioned the books which relate thefe 
particulars, a great part of my labour would have been 
unneceifary, and many of his readers, who now con- 
fiderhim only as an entertaining and lively writer, would 
find that he is a learned and well informed hiftorian. 

As to the other omiflion, every intelligent reader 
muft have obferved, that I have not entered, either in 
the hiftorical part of this volume, or in the Proofs and 
Illudrations, into the fame detail with refped to the 
ancient laws and cuftoms of the Britilh kingdoms, as 
concerning thofe of the other European nations. As 
the capital fads with regard to the progrefs of go- 
vernment and manners in their own country are known 
to moft of my readers, fuch a detail appeared to me to 
be lefs eifential. Such fads and obfervations, ho wever, 
as were neceifary towards completing my delign in 
this part of the work, I have mentioned under the 
different articles which are the fubjeds of my difqui- 
fitions. The Bate of government, in all the nations 
of Europe, having been nearly the fame during feveral 
ages, nothing can tend more to illuftrate the progrefs 
of the Englifh conllitution, than a careful inquiry into 
the laws and cuftoms of the kingdoms on the conti- 
nent. This fource of information has been too much 
negleded by the Englilh antiquaries and lawyers- 
Filled with admiration of that happy conftitution now 
ertablifhed in Great Britain, they have been more at- 
tentive to its forms and principles than to the con- 
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dition and ideas of remote times, which in almoft every 
particular differ from the prefent. While engaged in 
perufing the laws, charters, and early hiftonans of the 
continental kingdoms I have often been led to think 
that an attempt to illuftrate the progrefs of Englifh ju- 
rifprudence and policy, by a comparifon with thofe of 
other kingdoms in a fimilar fituation, would be of great 
utility, and might throw much light on fome points 
which are now obfcure, and decide others which have 
been long controverted. 
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The treacherous views of Louis XI. of France toward* 
her, 114. Is married to the archduke Maximilian, 115. 
The influence of this match on the Hate of Europe, 116. 

C 

Citfar, his account of the ancient Germans, compared with 
that of Tacitus, 217. 

Calatrava, military order of, in Spain, zealous to employ 
their prowefs in defence of the honours of the Virgin Mary, 
346 The vow ufed by thefe knights, ibid. 

Cambray, treaty of, its objeft, 127. The confederacy dif- 
fo.ved, 129. 

Canon Law, an inquiry into, 68. Progrefs of ecclefiaftical 
ufurpations, ibid. The maxims of, more equitable than 
the civil courts of the middle ages, 69. 

Cajlile, rile of the kingdom of, 157. Its union with Aragon, 
ibid. Its king Henry IV. folcmnly tried and depofed in 
an aflimbly of the nobles, 161. The conftitution and go- 
vernment of that kingdom, 165. A hiflory of the Corte* 
of, and its privileges, 166. The kingdom originally elediive, 
341, Note xxxiii. 

Catalonia, the fpirited behaviour of the people there in de- 
fence of their rights, againlt their king John II. of Ara- 
gon, 160. 

Cenjua/es, a fpecies of the Oblati, or voluntary Haves, the ob- 
ligations they entered into, defcribed, 273. 

Centenarii, or inferior judges in the middle ages, the extra- 
ordinary oath required from them, 325. 

Champs de Mars, and dc Mai, account of thofe aflemblies of 
the ancient Gauls, 350. 

Charlemagne, his law to prevent private wars for redrefs of 
perfonal injuries, 49. 280. State of Germany under his 
defcendants, 185. 

Charles W. emperor, diffipates the imperial domains, 367. 
——— V. emperor, an emulator of the heroic conduct of 

his rival, Francis I. 78. His future grandeur founded on 
I- 1. 2 the 
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the marriage of the archduke Maximilian with the hehefj 
of Burgundy, 11 j. 

Charles VII. of France, the firlt who introduced Handing 
armies in Europe, loo. His fuccelsful exteniion of the re- 
gal prerogative, 104. 

   VIII. of France, his chara&er, 117. How induced 
to invade Italy, ibid. His refources and preparations /or 
this enterprize, u8. His rapid luccefs, A combi- 
nation of the Italian Hates formed againil him, 121. Is 
forced to return back to France, ibid. The dhlrdi'ed Hate 
of his revenues by this expeduion, 125. 

Charlevoix> his account of the North American Indians, 
made ufe of in a companion between them and the ancient 
Germans, 220. 

Charters, of immunity or franchife, an inquiry into the na- 
ture of thofe g anred by the barons of France to the towns 
under their jurifdidfions, 256, Note xvi. Of communi- 
ties, granted by the kings of France, how they tended to 
eflabiiih regular government, 54 256. 

Chivalry, the origin of, 75. Its beneficial effefls on human 
manners, 77. The enthufiafoi of, difiinguilhed from its 
falutary confequence', ibid. 

Cbrijlianity, corrupted when firll brought into Europe, 80. 
Its influence in freeing mankind from the bondage of the 
feudal policy, 270, Note xx. 

Circles of Germany, theoccauonof their being formed, 193. 
Cdies, the ancient Hates of, under the feudal policy, 33. 

The freedom of, where firft e.tablilhed, 34. Chatters of 
community, why granted in France by Louis !e Gros, 35. 
Obtain the like all over Europe, ibid. Acquire political 
confiderati m, 39. 

Clergy, the progrefsof their ufurpations, 68. Their plan of 
juri prudence more perfeft than that of the civil courts in 
the middle ages, 69. 1 he great ignorance of, in the early 
feudal times of Europe, 240. 

Ckriza, Have to Wiila, widow of duke Hugo, extraft from 
the charier of manumiiliou granted to her, 271. 

Clermont, c uncil of, refolves on the holy war, 26. See 
Peter the Hermit, and Crulades. 

Clotaire I. inHance of the fmall authority he had over his 
army, 349. 

Clotbarius II. his account of the popular aflemblies among the 
ancient Cauls, 350 

Clovis, 
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Clovis, the founder of the French monarchy, unable to retain 
a facred vafe taken by his army, from being diitributed by 
lot among the reft of the plunder, 222, Note vii. 

Colleges, the firft eftabliflrment of, in Europe, 319. 
Combat, judicial, the prohibition of, an improvement in the 

adminiftration of juftice, 51. The foundation and univer- 
fality of this mode of trial, 57. The pernicious eft'erfts 
of, 58. Various expedients for abolifliing this prattice, 
59. The ancient Swedifh law of, for words of reproach, 
2QI. Pofttive evidence, or points of proof, rendered in- 
effeflual by it, 29+. This mode of trial authorized by the 
ecclefiaftics, 295. The laft inftances of, in the hiftories of 
France and England, 296. 

Commerce, the fpirit of crufading how far favourable to, at 
that early period, 31. The firft eftablilhment of free cor- 
porations, 35. Charters of community, why granted by 
Louis le Gros, 36. The like pradlice obtains all over 
Europe, ibid. The falutary effedts of thefe inftitutions, 
ibid. The low ftate of, during the middle ages, 84. 
Caufes contributing to its revival, 85. Promoted by the 
Hanfeatic league, 86. Is cultivated in the Netherlands, 
87. Is introduced into England by Edward III. 88. The 
beneficial confequences refulting from the revival of, 89. 
The early cultivation of, in Italy, 326. 

Common Law, the firft compilation of, made in England by 
Lord Chief Juftice Gianville, 313. 

Communities. See Charters, Cities, Commerce, and Corpora, 
tions. 

Comnena, Anne, her charadler of the crufaders, 250. 
Compafs, mariner’s, when invented, and its influence on the 

extenfion of commerce, 85, 
Compofuion for perfonal injuries, the motives for eftablilhing, 

279. The cuftom of, deduced from the pradlice of the 
ancient Germans, 297. 

Compurgators, introduced as evidence in the jurifprudence of 
the middle ages, 53. 

Condottieri, in the Italian policy, what, 143. 
Conrad, count of Franconia, how he obtained eleftion to the 

empire, 186. 
Conradin, the laft rightful heir to the crown of Naples of the 

houfe of Swabia, his unhappy fate, 149. 
Conftance, treaty of, between the emperor Frederic BarbarolTa 

and the free cities of Italy, 255. 
L L 3 Conjlan* 
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Cerjiantinople, its flourifhing llate at the time of the crufades, 

28. When firft taken by the Turks, 201. The crufa- 
ders how looked upon there, 249. The account given of 
this city by the Latin writers, 250. 

Cinjiltutions, popular, how formed, 39. 
Cordova, Gonfalvo de, fecures the crown of Naples to Ferdi. 

nand of Aragon, 150. 
Corporations, and bodies politic, the eftablilhments of, how 

far favourable to the improvement of manneis, .33. The 
privileges of, how firft claimed, 35. Charters of com- 
munity, why granted by Louis Te Gros in France, 36. 
The inftitution of, obtains all over Europe, ibid. Their ef- 
fefts, ibid. 

Cortes of Aragon, its conftitution and privileges, 161. 
—— of Caftile, a hiltory of, and an account of its confti- 

tution and privileges, 165. The vigilance with which it 
guarded its privileges againft the encroachments of the 
regal power, 166. 

Crufades, the firft motives of undertaking, 23. The en- 
thufiaftic zeal with which they were undertaken, 24. Firlt 
promoted by Peter the Hermit, 25. The fuccefs of them, 
26 The confequences refulting from them, 27. Thrir 
effefls on manners, 28. On property, 29. How advan- 
tageous to the enlargement of the regal power of the Euro- 
pean princes, 30. The commercial eftefls of, 31. 85. 
The univerfal frenzy for engaging in thefe expeditions ac- 
counted for, 244, Note xiii. The piivileges granted to 
thofe who engaged in them, 246. Stephen earl of Chartres 
and Blois, his accouot of them, 247. The expence of 
condufling them, how raifed, 248. Charadler given of 
the Crufaders by the Greek writers, 250. 

D 

Debt, the firft hint of attaching moveables for the recovery 
of, derived from the canon law, 312. 

Debtors, how confidered in the rude and fimple ftate of foci- 
ety, 258. 

.Prerj of Germany, fome account of, 371. 
DoRors in the different faculties, difpute precedence with 

knights, 319, 320, 

Keck. 
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E 
jBcc/e/7d^,ra/jurlfprudence, more perfedl in its plan than the 

civil courts of the middle ages, 69. 
Ecclejiajlics, when, and by what degrees they claimed exemp- 

tion frpm civil jurifdiilion, 309. Military talents cul- 
tivated and exercifed by thofe of the middle ages, 315. 

Edward III. of England, his endeavours to introduce com- 
merce into his kingdom, 88. 

Eleliors of Germany, the rife of their privileges, 196. 
Eloy, St. his definition or defcription of a good Chriftian, 

242, Note xi. 
Emperors of Germany, an inquiry into their power, jurifdic- 

tion, and revenue, 366, Note xlii. The ancient mode of 
eledling them, 369. 

England, a fummary view of the contefts between, and 
France, 95. The confequences of its lofing its conti- 
nental poffellions, 98. The power of the crown, how 
extended, 1 to. See Henry VII. Why fo many marks 
of Saxon ufages and language, in comparifon with thofe of 
the Normans, to be found in, 209, Note iv. When 
corporations began to be eftabliflied in, 267. Jnftances of 
the long continuance of perfonal fervitude there, 274. 
Inquiry into the Saxon laws for putting an end to private 
wars, 283. The caufes of the fpeedy decline of private 
wars there, propofed to the refearches of antiquarians, 287. 
The lad inftances of judicial combat recorded in the hiltory 
of, 296. The territorial jurifdidlion of the barons how 
abolifhed, 307. Caufe of the flow progrefs of commerce 
there, 331. The firft commercial treaty entered into 
by, 332. 

Evidence, the impet feft nature of that admitted in law- 
proceedings during the middle ages, 51. Rendered inef- 
fedlual by the judical combat, 294. 

Europe, the alterations in, by the conquefts of the Romans, 
2. The improvements the nations of, received in exchange 
for their liberties, \b\d. Its difadvantages under this 
change of circumftances, ibid. Inquiry into the fuppofed 
popuioufnefs of the ancient northern nations, 4. The 
favage deflations exercifed by the Goths, Vandals, and 
Huns, 10. The univerfal change occafioned by their 
irruptions and conqueft, 11. The firft rudiments of the 

prefent 
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prefent policy of, to bs deduced from this period, ra. 
Origin of the feudal fyftem, 14. See Feudal Syftem. 
The general barbarifm introduced with this policy, 19. 
At what time government and manners began to improve, 
aa. The caufes and events which contributed to this im- 
provement, a-;. See Crufadei, Corporations, Ftople. The 
miferies occafioned by private wars in, 47. Methods taken 
to fupprefs them, 49. Judicial combats prohibited, 51. 
The defedts of judicial proceedings in the middle ages, ibid. 
The influence of fuperftition in thefe proceedings, 54. 
The origin of the independent territorial jurifdidtions of 
the barons, 6z. The bad confequences of their judicial 
power, ibid. The fteps taken by princes to aboliih their 
courts, 65. An inquiry into the canon law, 68. Revival 
of the Roman law, 68. Eftedls of the fpirit of chival- 
ry, 75. How improved by the progrefs of fcience and 
cultivation of literature, 78. Chriftianity corrupted when 
firft: received in, 80. Scholaftic theology the firlt objedt 
of learning in, 8a. Low ftate of commerce in, during 
the middle ages, 84. Commerce revives in Italy, 85. Is 
promoted by the Hanfeatic league, 86. Is cultivated in the 
Netherlands, 87. The eft'edts of the progrefs of com- 
merce on the polifhing of manners, 89. The eft'edts of 
the marriage of the heirefs of Burgundy with the arch- 
duke Maximilian, on the ftate of, 115. By what means 
Banding forces became general in, izi. Confequences of 
the league of Cambray to, 127. A view of the political 
conftitution of the feveral Hates of, at the commencement 
of the fixteenth century. 181. Italy, 133. The pa- 
pacy, 134. Venice, 143. Florence, 146. Naples, 147. 
Milan, 151. Spain, 154. France, 176. Germany, 185. 
Turkey, 200. Inftances of the fmall intercourle among 
nations in the middle ages, 321. 

F 
Feodum, the etymology of that word, 233. 
Fc'dinar.d, king of Aragon, unites the Spanilh monarchy, 

by his marriage with Ifabellaof Caftile, 157. His fchemes 
to exalt the regal power, 170. Refumes former grants of 
land from his barons, 172. Unites to the crown the grand 
mafterlhips of the three military orders, ibid. Why he 
patronized the aflbciation called the Holy Brotherhood, 
againft the barons, 175. 

Feudal 
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Feudal fyftem, the origin of, deduced, 14. The primary 

objedt of this policy, ibid. Its deficiencies for inferior 
government, 16, Tenures of land, how eftablilhed under, 
ibid. The rife of imeftine difcords among the barons 
under, ibid. The fervile ftate of the people, 17. The 
weak authority of the king, ibid. Its influence on the 
external operations of war, r8. The general extlr.ftion 
of all arts and fciences efledled by, 19. Its operation 
on religion, 20. Its influence on the charadler of the 
human mind, 21. At what time government and man- 
ners began to be improved, 22. The caufes and events 
which contributed to this improvement, 23. SzeCrufad.s. 
The ancient flate of cities under, 33. The frame of 
national councils under this policy, 39. How altered by 
the pr. gtefs of civil liberty, 41. An inquiry into the ad- 
mimftration of juflice under, 45. Private war, 51. Ju- 
dicial combat, 54. The independent jurifdidiion 01 the 
barons, 54. The diflinftion between freemen and vaf- 
fals under, 229. How flrangers were confidered and 
treated under, 323. 

Fi(fs, under the feudal fyftem, a hiftory of, 225. When 
they became hereditary, 229. 

Fitzfiejeben:, obfervations on his account of the ftate of 
London at the time cf Henry II. 267. 

Flanders. See Netherlands. 
Florence, a view of the conftitution of, at the commencement 

of the fixteenth century, 146. The influence acquired 
by Cofmo di Medici in, ibid. 

France, by what means the towns in, firft obtained charters of 
community, 36. Ordinances of Louis X. and his broti.er 
Philip in favour of civil liberty, 43. Methods employed 
to fupprefs private wars, 49. St. Louis attempts to dif- 
countenance judicial combat, 59. A view of the contefts 
between, and England, 95. The confequences of its re- 
covering its provinces from England, 98. The monarchy 
of, how ftrengthened by this event, 99. The rife of Hand- 
ing forces in, ibid. The regal prerogative ftrengthened by 
this meafure, 103. The extenfion of the regal preroga- 
tive vigoroufly purfued by Louis XL 105. See Louis'KX. 
The eftefls of the invafion of Italy by Charles VIII. 117. 
See Charles VIII. National infantry eftabliftied in, 124. 
League of Cambray formed aga nft the Venetians, 127. 
Battle of GhiarradudJa, 128. An inquiry into its ancient 

government 
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government and laws, 176. The power of the general 
affemblies under the firft race of kings, 177. Under the 
fecond and third, ibid. 179. The regal power confined 
to the king’s own domains, 179. When the general 
aflembly or Idates general loft their legiflative authority, 
ibid. When the kings began to aflert their legiftative 
power, x8i. When the government of, became purely 
monarchical, ibid. The regal power neverthelefs reftrained 
by the privileges of the nobility, ibid. An inquiry into 
the jurifdidtion of its parliaments, particularly that of 
Paris, 183. How the allodial property of land there was 
altered into feudal, 23a* The progrefs of liberty in that 
kingdom traced, 234, Note xix. The attempts to efta- 
blilh liberty there unfuccefsful, 269. The laft inftance 
of judicial combat recorded in the hiftory of, 296. The 
prefent government of, compared with that of ancient 
Gaul, 348, Note xxxviii. The ftates general, when firft 
allembled, 360. 

Francis I. of France, his charadter influenced by the fpirit 
of chivalry, 77. Is emulated by the emperor Charles V. 
78. 

Frederic Barbarofla, emperor, the free cities of Italy, unite 
againft him, 255. Treaty of Conliance with them, ibid. 
Was the firft who granted privileges to the cities in Ger- 
many, 264. 

Fredum, in the ancient German ufages explained, 298. 
Freemen, how diftinguilhed from vaflals, under the feudal 

policy, 225. 237 Why often induced to furrender their 
freedom, and become flrves, 240. 

Fulcber'us Carnotenlis, his charadter of the city of Coflftanti- 
nople, 250. 

G 
Caul, how allodial property of land was changed into feu- 

dal there, 231. The government of, compared with 
that of modern France, 348, Note xxxviii. The (mail 
authority the kings of, enjoyed over their armies, illus- 
trated in an anecdote of Clotaire 1 349. Account of the 
popular aflemblies of, 750. The Salic laws how enadted, 
351. Were not fubjedt to taxation, 352. See France. 

Geoffrey deViliebardcuin, his account of the magnificence of 
Conftantinople at the time when taken by the Crufaders, 
»5i. 

Germans. 
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Germans, ancient, an account of their ufages and way of 

life, 217. Their method of engaging in war, i&V. A 
comparifon between them and the North American In- 
dians, 219. Why they had no cities, 263, Note xvii. 
The practice of compounding for perfonal injuries by fines, 
deduced from their ufages, 298. 

Germany, little interefted in foreign concerns at the beginning 
of the fifteenth century, 97. National infantry eitablilhed 
in, 124. State of, under Charlemagne and his defeend- 
ants, 185. Conrad, count of Franconia, chofen emperor, 
186. His fuccefibrs in the Imperial dignity, ibid. How 
the nobility of, acquired independent fovereign authority, 
187. The fatal effefls of aggrandizing the clergy in, 
188. The conteft between the emperor Henry IV. and 
Pope Gregory VII. 189. Rife of the faftions of Guelfs 
and Ghibelines, 190. Decline of the Imperial authority, 
ibid. The houfe of Auftria, by whom founded, ibid. A 
total change in the political conftitution of the empire, 
191. The ftate of anarchy in which it continued to the 
time of Maximilian, the immediate predecefibr of Charles V. 
ibid. 192. Divided into circles, 192. The Imperial 
chamber inftituted, 193. The Aulic council reformed, 
ibid. A view of its political conftitution at the commence- 
ment of the enfuing hiftory, 194. Its defedls pointed 
out, ibid. The Imperial dignity and power compared, 195, 
Eledtion of the emperors, 196. The repugnant forms of 
civil policy, in the feveral ftates of, 197. The oppofition 
between the fecular and ecclefiaftical members of, 198. 
The united body hence incapable of afting with vigour, 
199. When cities firit began to be built in, 263, Note 
xvii. When the cities of, firft acquired municipal privi- 
leges, 264. The artizans of, when infranchifed, 263. 
Immediate cities in the German jurifprudence, what, 266. 
The great calamities occafioned there by private wars, 288. 
Origin of the league of the Rhine, 289. When private 
wars were finally abolilhed there, ibid. Inquiry into the 
power, jurifdittion, and revenue of its emperors, 366, 
Note xlii. The ancient mode of elefting the emperors, 
371. Account of the diets, ibid. 

Ghibelines. See Guelfs. 
Ghiarradadda, the battle of, fatal to the Venetians, 128. 
Glamnlie, Lord Chief Juftice, the firft who compiled a body 

of common law, in all Europe, 313, 
Goths, 
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Cstbs, Vandals, and Huns, overrun the Roman empire, and j 
precipitate its downfall, 3. The Rate of the countries 
from whence they iiTued, 4. The motives of their firft I 
excurfions, 5. How they came to fettle in the countries ) 
they conquered, 6. A comparifon drawn between them I 
and the Romans, at the period of their irruptions, 7, fi? 'I 
fej. Compared with the native Ameikans, 9. The de- ■ 
folations they occafroned in Europe, 10. The univerfal 
change made by them in the Rate of Europe, 11. The 
principles on which they made their fettlements, 13. Ori- 
gin of the feudaljfyftem, 14. See Feudal Syjlcm An in- ] 
quiry into the adminiftration of juftice among, 45. Their 
private w ars, 47. Deftroy the monuments of the Roman 
arts, 79. Their contempt of the Romans, and hatred of 
their atts, Z07, Note ii. Their averfion to literature, 
ibid. No authentic account of their origin, or ancient 
hiftory exifitlng, 20S. 

Governir.er,t, how limited by the feudal policy, 16. The 
effe&s of the crufades on, 30. How affedled by the in- 
franchifement of cities, 33. l.eg'flative allemblies how 
formed, 37. Private wars deftruftive to the authority of, |! 
48. Methods employed to abo ilh this holtile mode of 
tedreffing injuries, 49. How aflhfted by the fupreme in- 
dependent jurifdidlio s of the barons, 62. The Reps to- 
wards aboliflring them, 66. The origin and growth of j 
royal courts of juRice, 67. How influenced by the revival 
of fcience and literature, 83. A v ew of, at the beginning 
of the fifteenth century, 90. The power of monirchs 
then very limited, 91* Their revenues ftrull, 92. Their 
armies unfit for conquefl, ibid. The princes hence inca- 
pable of extenfive pi rns of operation, 94. The kingdoms 
very little conne£led with each other, 95. How the 1 

effores of, from this period became more powerful and 
extenfrve, 97. The confequences of England loftng its 
t rovinces in France, 98. The fcheme ot Louis XI. of 
France to extend the regal power, 105. See LeuisXl. 
The power of the Engiiflr crown enlarged, no. See 
Henry V11. As alfo that of Spain, III. How the ufe of 
Rinding armies became general, izi. A view of tire po- 
litical conflitution of the feveral Rates of Europe, at the 
commencement of the fixteenth century, 132. In what 
rcfpedls the charters of communities granted by the kings 
of France, tended to inttoduce a regular form of, 237. 

Grace* 
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Grttce, the breeding of filk-worms, when introduced there, 

327. 
Greek emperors, their magnificence at Conftantinople, 249. 
Gregory of Tours, remarks on the ftate of Europe during the 

period of which he wrote the hiltory, 21. 
■ the Great, pope, his reafon for granting liberty to 

his (laves, 271. 
- VJI. pope, the foundation of his contefts with Hen» 

ry IV. emperor of Germany, 188. The mean fubmif- 
fion he extorted from Henry, 189. His own account of 
this affair, 353. 

Guelfs and Ghibellines, rife of thofe faftions in Germany, 
190. 

Guicciardini, the hiftorian, inftance of his fuperllitious rever- 
ence for pope Clement VII. 142, Note. 

Guntberas, a monk, his charafler of Conftantinople, at the 
time when taken by the crufaders, 322. 

H 

JIanfeatic league, when formed, and its influence on the ex- 
tenfion of commerce, 85. 331. 

Henry IV. of Caftile, folemnly tried and depofed by an aflem- 
bly of Caftilian nobles, 161. 

—. I- emperor of Germany, the humiliating ftate t» 
which he was reduced by Pope Gregory VII. 188. 365, 
Note xli. 

——■ VII. of England, his fituation at his acceflion to the 
crown, no. Enables his barons to break their entails and. 
fell their eftates, in. Prohibits his barons keeping re- 
tainers, ibid. Encourages agriculture and commerce, ibid. 

Herebannum, the nature of this fine under the feudal policy, 
explained, 226. 

Hcrmandad, Santa, account of that inftitution, 348. 
Hifiory, the mod calamitous period of, pointed out, 10. 
Holy Brotherhood, an affociation in Spain under that name, 

on what occafion formed, 175. 
— Land, the original inducements of the Chriftians to 

refcue it from the hands of the Infidels, 23. See Crufudes 
and Peter the Hermit. 

Honour, points of the ancient Swedilh law for determining, 
291. 

Hojfitality, enforced by ftatutes during the middle ages, 322. 
vot. 1. MM Hur,st 
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Humy inftance of their enthuiiaftic paffion for war, acS, 

AW iii. Some account of their policy and manners, 
212. 217. See Goths, 

I 

Janizaries, origin, and formidable nature of th >fe troops, 
203. 

iK/wa/chamber of Germany inftituted, 193. The occafion >- 
of its inftiturion, 344. 

Indians, North American, a compatifon drawn between them t; 
and the ancient Germans, 220. 

Ltdufiry, the fpirit of, how excited by the enfranchifements i; 
of cities, 39. 

Infantry, the advantages of, beyond cavalry, taught to the 
reft of Europe by the Swifs, 124. National bodies of, 
eftabliihed in Germany, ibid. In France and Spain, ibid. 1 

125. 
Inheritance, and right of reprefentation, between orphan 

grandfons and their uncles, how decided in the tenth 
century, 292. 

Intereft of money, the neceftity of admitting, in a commercial J 
view, 328. Frepofterouily condemned by the churchmen 
of the middle ages, ibid. The caufe hence, of the exorbitant 
exadfions of the Lombard bankers, ibid. 

Italy, when the cities of, began to form themfelves into bo- 
dies oolitic, 35. Commerce firft improved there, and the 
reafons of it, 86. The revolutions in Europe occafioned ! 
by the invafion of, by Charles VIII. of France, 117. 
The ftate of, at the time of this invafion, 118. The 
rapid fuccefs of Charles, 119. A combination of the 
flares of, drives Charles out of, and gives birth to the 
balance of power in Europe, 120. The political fituation 
of, at the commencement of the fixteenth century, 133. | 
The papacy, 134. Venice, 143. Florence, 146. Naples,! 
147. Milan, 151. Evidences of the defolation made 
there by the northern invaders of the Roman empire, 214- 
How the cities of, obtained their municipal privileges, 
2t2, Note xv. State of, under Frederic I. 253. Treaty 
of Conftarce between the free cities of, and the emperor 
Frederic Bat baiofla, 254. 

Judgment of God, modes of acquittal by, in the law proceed- 
ings during the middle ages, 54. 289, Note xxii. 

Judicium 
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yuiicium Cruris, method of trial by, 289. 
'Julius II. pope, forms a confederacy agamft the Venetian-sat 

Cambray, izy. Seizes part of theVenetian territories, 128. 
The confederacy diilolved, 129. Turns his fchemes 
againd France, 1 30. 

Jurifprudcnce, ecclefuftical, more perfeil in its plan than 
the civil courts in the m'ddle ages, 50. See Law. 

JuJtice, an inquiry into the adminillration of, under the feudal 
policy, 45. The fteps towards the improvement of, as civil 
liberty advanced, 46. Redrefs chiedy puifued by private 
wars, 47. Methods taken to fupprefs private wars, ibid. 
Judicial combats prohibited, 51. The dsfefts of judicial 
proceedings in the middles ages, ibid. Compurgators, 
the nature of that kind of evidence, 53. Methods of 
trial by ordeal, or acquittal by judgment of God, 54. 
Origin of the fupreme independent jurifdiftions of tne 
feudal barons, 62. The exte it and bad eftefts of their 
privileges, ibid. The fteps taken by monarchs to reduce 
the barons courts, 64. The growth of royal courts of 
juftice, 66. Inquiry into the canon law, 68. How im- 
proved by the revival of the Roman law, 71. When the 
adminiftration of, became a diftintt piofeflion, 74. 

JuJiiza, or fupreme judge of Aragon, his office and privi- 
leges, 163. An inquiry by whom this officer waseledted, 
333. Who was eligible to this office, 334. Nature of 
the tribunal appointed to controul his adminiftration, 335. 
Inftance of his extenfive power, 336. 

K 
King, his power how circumfcribed by the barons, under 

the feudal ■ fyftem, 17. By what means the Crufades 
tended to enlarge the regal authoritv, 30. 

Koran, its influence in checking the fultans of the Ottoman 
empire, 203. 

L 

Land, how held at the eftablifhment of the feudal fyftem, 
16. See Feudal Syjlem. 

—— the property of, how confidered by the ancient bar- 
barous nations, 223, Note viii. Allodial polfeffion of, ex- 

m M 2 plained, 



INDEX. 400 
plained, 214. The proprietors how fubjcfled to military 
tervice, ibid. Allodial and beneficiary pofleffion diftin- 
guifhed, 225. Allodial property_why generally conveited 
into feudal, 231. 

Lsiv, when the lludy of it became a diftinft employment, 
74- 

— Canon, an inquiry into, 68, The maxims of, more 
equitable than the civil courts of the middle ages, 69. 
When firft compiled, 312. 

——Roman, how it funk into oblivion, 71. Circum- 
ftances which favoured the revival of it, ibid. Its effedls 
in improving the adminiftration of juftice, 72. Its rapid 
progrefs over Europe, 313, Note xxv. 

Lawburroivs, in the Scottilh law, explained, 258. 
Liberty, civil, the rife and progrefs of, traced, 35. How 

favoured by the ordonances of Louis X. of France, and his 
brother Philip, 43. The fpirit of, how excited in France, 
267, Note xix. The particulars included in the charters 
of, granted to hulbandmen, 270, Notexx. Theinfluer.ee 
of the Chriftian religion in extending, ibid. The feveral 
opportunities of obtaining, 281. 

Limoges, council of, its endeavours to extinguilh private 
wars, 280. 

Literature, the cultivation of, greatly inftrumenta] in civiliz- 
ing the nations of Europe, 78. Why the firft efforts of, 
ill direfted^ 80. The good effedts neverthelefs of the 
fpirit of inquiry exerted, 82. How checked in its pro- 
grefs, ibid. Its influence on manners and government, 
83. 

Liturgy, the preference between the Mufarabic and Romifli, 
how afeertained in Spain, 292. 

Lombards, the firft bankers in Europe, 327. The motive 
of their exadting exobitant intereft, 328. 

Lordott, its flouriflring ftate at the time of Henry II. 267. 
Lads le Gros, of France, his inducement to grant privileges 

to towns within his own domains, 35. See Charters. 
   St. the great attention he paid to the adminiftration of 

jufticr, in appeals which came before him, 305. 
  X. of France, his ordonances in favour of civil liber- 

ty, 43. 
  XI. of France, his charadter, 105. His fchemes for 
deprefling the nobility, ibid. Sows divifions among them, 
jo6. Increafes the Handing forces, 107. Enlarges the 

revenues 
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revenues of the crown, ibid. His addrefs in overruling the 
afi'embiy of ftates, 108. Extends the bounds of the French 
monarchy, 109. Theattivity of his external operations, 
ibid. His treacherous bafenefs towards the heirefs of Bur- 
gundy, 113,114. The effedts of his condu£l, 115. 

Louis XII. his hefitation in carrying on war a gain It the pope, 
142, Note. Affects his right to the dutchy of Milan, and 
retains Ludovico Sforza inprifon, 154. 

M 

Manfred, his ftruggles for the crown of Naples, 148. 
Mankind, the moft calamitous period in the hiftory of, pointed 

out, 10. 
Manners, the barbarity of, under the feudal eftablifhments, 

after the overthrow of the Roman empire, 19. When 
they began to improve, 22. Effedts of the Crufades on, 
27. How improved by theenfranchifement of cities, 39. 
How improved by the eredtion of royal courts ofjuftice, in 
oppofition to the barons courts, 66. Effedls of the revival 
of the Roman law on, 71. The beneficial tendency of 
the fpirit of chivalry on, 75. How influenced by the pro- 
grefs of fcience, 78. 83. How polilhed by the revival of 
commerce, 89. 

Manumijfwn, particulars included in. the charters of, granted 
to hulhandmen or Haves, 270, Note xx. The form 
of, 271. 

Maximilian, archduke of Auftria, married to Mary heirefs 
of Burgundy, 115. The influence of this match on the 
Hate of Europe, 116. 

  — emperor, inftitutes the Imperial chamber, 193. 
Reforms the Aulic council, ibid. 

Medici, Cofmo di, the firft of the name, the influence he ac- 
quired in Florence, 146. 

Milan, the ftate of the dutchy of, at the commencement of 
the fixteenth century, 151. Rife and progrefs of the dif- 
putes concerning the fucceffion to, ibid. 

Mind, the human, a view of, under the firft: eftablifliment 
of the feudal policy in Europe, 21. The tera of its ulti- 
mate depreflion, and commencement of its improvement, 
22. The progrefs of its operations, before the full exertion 
ofit, 80. 

Minify MM3 
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MiniJIerhles, a clafs of the Oblati, or voluntary flaves, the 

pious motives of the obligations they entered into, 273. 
Moors, make a conqueft of Spain, 155. By what mean a 

weakened during their eftablilhment there, 156. Remarks 
on their conduft in Spain, 157. 

Municipal privileges, how obtained by the cities of Italy, 
252, Note xv. Secured to them by the treaty of Con. 
fiance, 256. The favourite ftate of, under the Roman 
government, 263. 

N 

Naples, a view of the conftitution of that kingdom, at the 
commencement of .the fixteenth century, 147. The tur. 
bulent unfettled ftate of that kingdom, ibid. State of the 
difputes concerning the fucceffion of the crown of, 148. 
T. e pretenfions of the French and Spaniflr monarchs to 
the crown of, 150. 

Narbonne, community of, preamble to the writ of fummons 
of Philip the Long to, 26S, Note xix. 

Navigation, proof of the imperfeft ftate of, during the middle 
ages, 329. 

Netherlands, vigorous profecution of the manufadhires of 
hemp and flax there, on the revival of commerce in Eu. 
rope, 88. 

Normans, why fo few traces of their ufages and language to 
be found in England, in comparifon with thofe of the 
Saxons, 209, Note'w. 

O 

Cblati, or voluntary (laves, the clafles of, fpecified, 273. 
Ordeal, methods of trial by, during the middle ages, 54. 

The influence of fuperftition in diftating thefe means, 55. 
Otto, Rrifingenfis, his account of the ftate of Italy under 

Frederic I. 233. 
Ottoman empire, the origin, and defpotic nature of, 200, 

Becomes formidable to the Chriftian powers, 205. 

P 
Papacy. See Popedom. 
Paper, when lirli made of the prefect materials, 242. 

Path, 
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Paris, aninquiry into the pre-eminent jurifdi£tion of its par- 
liament over the other parliaments of France, 183. Its 
origin traced, 362, Note xl. The royal edidts regiftered 
by, before admitted to be laws, 364.. 

Parliaments, or legiflative ah'ernblies, how formed under the 
feudal policy, 39. How altered by the progrefs of civil 
liberty, 40. 

People, their wretched fervile date under the feudal fyftem, 
17. 42. Releafcd from their flavilh date by the infran- 
chifement of cities, 39. How they obtained a reprefenta- 
tion in national councils, 40. Thofe who lived in the 
country and cultivated the ground, an inquiry into their 
condition under the feudal policy, 235, Note ix. 

Perfia, murder in, how punilhed there, 300. 
Peter the hermit, excites the European princes to undertake 

the Holy War, 25. 
—— IV. king of Aragon, defeats the leaders of the Arago- 

nefe union, and dedroys the privilege of thefe aflbcia- 
tions, 338. 

Philip the Long, preamble to his writ of fummons to the com- 
munity of Narbonne, 268, Notesux.. 

Philojophy, cultivated by the Arabians, when lod in Europe, 
3 17, Note xxviii. Its progrefsfromtheminto Europe, 318. 

Pilgrimages to the Holy Land, when fird undertaken, 23. 
See Crufades and Peter the Hermit. 

Placentia, council of, the Holy War refolved on by, 27. See 
Peter the Hermit, and Crujades. 

Plunder, how divided among the ancient northern nations, 
13. Illudrated in an anecdote of Clovis, 222, Note \'n. 

Popedom, the highed dignity in Europe at the commencement 
of the dxteenth century, 1 33. Origin and progrefs of the 
papal power, 134. The territories of the popes unequal to 
the fupport of their fpiritual jurifdidtion, ibid. Their au- 
thority in their own territories extremely limited, 135. 
The check they received from the Roman barons, 137. 
Nicholas Rienzo attempts to edablilh a democratical go- 
vernment in Rome, and to dedroy the papal jurifdidlion, 
ibid. The papal authority condderably drengthened by 
the popes Alexander VI. and Julius II. 138. See 
Julius II. The permanent naiure of ecclefiadical do- 
minion, 139. The civil adminidration of, not Uniterm 
or confident, ibid. Rome the fchool of political intrigue 
during the futeenth century, 140, The advantages de- 

3 lived 
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rived from the union of fpiritua! and temporal authority, 
14J. A view of the contefts between the popes and the 
emperors of Germany, 188. 

Fopuhufnejt of the ancient northern nations, an inquiry 
into,4. 

Vrijcus, extract from his account of the Roman embaffy to 
Attila king of the Huns, ao8, Note hi. 

Procopius, his account of the cruel devaftations made by the 
irruption of the northern nations, 209, Note v. 212, 213. 

Property, the poffeflion of, how fecuted by the French char- 
ters of communities, 259. 

Pro-vcditori, in the Venetian policy, their office, 144. 

R 

Rc 'igim, how corrupted by the northern nations eftabliffied j 
in Europe under the feudal policy, 20. Its influence in 
freeing mankind from the feudal fervitude, 270. 

Repledg'mg, the right of, in the law of Scotland, explained, 
•S3- Reproach, words of, the ancient Swediffi law of falisfaftion ; 
for, 291. 

Re-venues, royal, very fmali under the feudal policy, 92. By 
what means increafed, 125. 

Rhine, origin and intention of the league of, 288. 
Riero-o, Nicholas, endeavours to refeue Rome from the papal 

authority, and eftablilh a democratical form of govarn- 1 
tnent there, ^7. 

Robbers, the anathema pronounced againll them during the 
middle ages, 32;. 

Rodulph of Hapihurgh, how he attained election to the em- 
p're of Germany, 190. 

Romans, an inquiry into thofe advantages which enabled them 
to conquer the refl of Europe, 2. The improvements they 
communicated in return for their conquefts, ibid. The dif- 
advantages the provinces laboured under, from their do- 

. minion, 3. Their empire overturned by the irruption of 
the barbarous nations, The concurrent caufes of their 
ruin, 5. A comparifon drawn between them and the 
northern nations, 8. All the civil arts eltablilhed by them ! 
obliterated, 19. The monuments of their arts induftrioufly 
deftroyed by their barbarous invaders, ”9. 

Rme, 
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Kim!, papa!. See Popedom. 
Royal trace, an account of, 283* 

S 

Salk laws, the manner in which they were enafted, 351. 
Saxons, why fo many traces of their laws, language, and cuf» 

toms, to be found in England, 209, Note iv. Inquiry 
into their laws for putting an end to private wars, 285. 

Science, the revival and progrefs of, how far inftrumental in 
civilizing the nations of Europe, 78. A fummary view of 
the revival and progrefs of, in Europe, 317, Note xxviii» 

Sforza, Francis, the foundation of his pretenfions to th* 
dutchy of Milan, 152. Is murdered by his uncle Ludo- 
vico, IC3. 

■  Ludovico, his private views in engaging Charles 
VIII. of France to invade Italy, 117. See Charles 
VIII. Murders his nephew Francis, and feizes Milan, 
133. Is dripped of his dominions by Louis XII. of France, 
and dies in prifon, ibid. 

Shipwrecks, the right lords of manors claim to, whence de- 
rived, 323. 

Silk, the rarity of, and the high price it bore in ancient 
Rome, remarked, 326.' The breeding of Elk-worms, 
when introduced into Greece, ibid. 

Slanes, letters of, in the law of Scotland, what, 299. 
Slaves, under the feudal policy, their wretched ftate, 235. 

Oblati, or voluntary Oaves, the feveral dalles of, 274. 
Society, civil, the rude ftate of, under the feudal eftablilh- 

ments after the downfal of the Roman empire, 19. The 
influence of the Crufades on, 27. How improved by 
the eftablilhment of municipal communities, 33. The 
effefls the enfranchifements of the people had on, 44. 
Private Wars how deftrudlive to, 46. Thefe inteftine hof- 
tilities, how fupprefled, 49. The adminiftration of juftice 
improved by the prohibition of judicial combats, 51. The 
growth of royal courts of juftice, in oppofnion to the ba- 
rons courts, 65. How advanced by the revival of the 
Roman law, 71, The eft'edls of the fpirit of chivalry in 
improving, 75. The revival of commerce and its influ- 
ences, 85. 

• Solyman, fultan, his charadter, 205. 
Spain, 
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Spain, a fummary view of its fituation, at the commence- 

ment of the fifteenth century, 90. The power of the 
crown of, how extended by Ferdinand, ill. National 
infantry eftabliihed in, 125. Is conquered by the Vandals, 
and after by the Moors, 155. The empire of the Moors 
in, how weakened, 1 56. Rife of the kingdoms of Caltile 
and Aragon, 157. Their union into the Spani/h monarchy, 
ibid. *1 he ancient cuftoms ftill retained amidft all its re- 
volutions, ibid. Peculiarities in its con dilution and laws 
remarked, 159. See Aragon and Cnjiile. Various caufes 
which contributed to limit the regal power in, 167. The 
cities of, how they attained their confideration and power, 
169. The fchemes of Ferdinand and Ifabella, to exalt 
the regal power, 171. The grand mafterlh’ps of the three 
orders, annexed to the crown, 172. The affociation of 
the Holy Brotherhood, on what occafion formed, 175. 
The tendency of this afllxiation to abridge the territorial 
jurifd;ftions of the barons, ibid. The cruel devaftat ons 
made by the Vandals in the invafion of that province, 210. 
When the cities of, acquired municipal privileges, 266, 
Note xviii. The long continuance of the praftice of pri- 
vate wars there, 2S6. The total annual revenue of the 
nobility, in the time of Charles V. t42. An inquiry 
into the origin of communities or free cities in, 343. 

St. jingo, tfie military order of, when and on what occafion 
inliituted, 345, Afore xxxvi. 

Standing armies. See Armies. 
States general of France, caufes which rendered their autho- 

rity imperfedl, 178. When they loft their legiflative au- 
thority, 179. When firrt alfembled, 360. The form of 
proceeding in them, ibid. 

Stephen earl of Chartres and Blois, his account of the pro- 
grefs of the Crufaders, 247. 

Sternlodk, his account of the ancient Swedilh law of fatis- 
faftion for words of reproach, 291. 

Strangers, in what light confidered, and how treated during 
the middle ages, and under the feudal policy, 322. 

Sagar-canes, when firft brought from Alia into Europe, and 
thence carried to America, 327. 

Sultans, Turkilh, their defpotic power, 202. How never- 
thelefs limited, 203. 

Siferfiition, its influence in the legal proceedings during the 
middle ages, 53. 

Stvifsy 
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S<zvifs, the fupeiior difeipline of their troops, in the fifteenth 

century, 123. Teach other nations the advantages of in- 
fantry over cavalry, ibid. 

T 
Tacitus, his account of the ancient Germans compared with 

that of Ctefar, 216. 
Tenures, feudal, the origin of, 16. See Feudal Syjlem and 

Lar.d. 
Theology, fcholaftic, the firtt literary purfuits at the revival 

of learning in Europe, 80. 
| Trace 0/'Gon1, an account of, 281. 

. Turkey, origin of its government, ico. The defpotic genius 
of this governmtnt, 201. No hereditary nobi.ity in, 202. 
The authority of the fultans, haw checked, 20 j. Origin 
of the Janizaries, ibid. Becomes formidable to the Chrif- 
tian princes, 204. 

V 
Vandals, their cruel devaftations in the invafion of Spain, 

210. The havoc made by them in Africa, 211. See 
Goths. 

Vajfals under the feudal fyftem, a view of their llaviih con- 
dition, 17.42. How they obtained enfranchifement, 42. 
How anciently diftinguiihed from freemen, 225 Their 
wretched ftate under their feudal matters, 235, Note ix. 

Venice, the long duration of its civil conftitution, and its 
flouriihing ftate at the time of the league of Cambray, 
127. Its poffe(lions difmembered by the confederates, 
128. Diflolves the confederacy, 129. Its life and pro- 
grefs, 143 Defeas in its conftitution, ibid. The excel- 
lency of its naval inftitutions, 144. Its extenfive com- 
merce, 145. 

Vifconti, rife of the family of, in Milan, 151. 
Union of the Aragonefe nobles to controul the undue exercife 

of regal power, explained, 337. This privilege abro- 
gated by Peter IV. 338. 

Univerfities, the firft eftablilhment of, in Europe, 319. 

W 
War, a companion between the manner of carrying on, by 

barbarous and by civilized nations, 9. How rendered feeble 
in 
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in its operations by the feudal policy, 18. The profeffion 
of arms, the molt honourable in uncivilized nations, 73. 
the rife of Handing armies traced, 99. By what means 
Handing forces became general, 122. The fuperiority of 
infantry in, how taught, 1:3. 

Wars, private, for the redrefling perfonal injuries, under the 
feudal policy, an inquiry into, 46. Methods taken to 
abolilh this hoHile praftice, 49. Judicial combat pro- 
hibited, 51. Inquiry into the fources of tbefecuHoms, 275, 
iVcte xxi. Who entitled to the privileges of exerciling, 
276. On what occafions undertaken, ibid. Who in- 
cluded, or bound to engage in thefe difputes, 277. Who 
excluded from undertaking, 278. The cruel manner of 
profecuting them, Hid. A chronological account of the 
expedients made ufe of to fupprefs them, 279. Tract of 
God, an account of, 281. Brotherhood of Qod, an account 
of, 282. Royal truce, what, 283. Saxon laws of Eng- 
land, for putting an end to them, 285. The obflinate 
attachment of the Spaniards to this praflice, 2S7. The 
calamities occafioned in Germany by, 288. 

TVel/h, ancient, Hrangers killed with impunity by them, 321. 
WiUa, widow of duke Hugo, extraft from her charter of 

manumiflion, granted to Cleriza, one of her Haves, 272. 
IViUermut, archbilhopof Tyre, his account of ConHantinoplc, 

250. 
IVittikindus, abbot, bis teltimony in favour of the judicial 

combat, 295. 
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