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ADVERTISEMENT* 

THE Public and the An Notariatus have now 
been fo long acquainted, that few words will 
be necehary to introduce this new improved 
edition. 

The defign of it be:ng to ferve as a guide 
to Notaries in the various branches of their 
office, care has been taken to comprehend in 
it the moft material things contained in the 
afts of parliament- and law books relating to 
their duty. 

The editor has only to obferve, that he has. 
abridged the more ufelefs part of the former 
edition, made fuch improvements on it as the 
alterations both in the flatute law and common 
practice have rendered neceffary, and enriched 
it with feveral valuable additions. 

Edinburghy March 28. 1777- 
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THE 

OFFICE 

0 F A 

NOTARY-PUBLIC, &c. 

PART I. 

A fhort account of the different kinds 

of Notaries, and of their ancient and 

prefent ftate in Scotland. 

TITLE I. 

Of the different kinds of Notaries, and by whom 

created. 

THIS employment of Notary is de- 
rived from the Romans, among whom 
there was a body of Notaries, erefted 

into a fchool or college, and governed by a 
fuperior officer, called Primicerius Notariorum ; 
which fignifies primus, or in prima cerafcriptus: 
for, before the finding out of paper, the an- 
cients wrote upon waxen tables; from whence 
comes the way of fpeaking in the Romon au- 

A thors, 



2 The Office of a Notary-public. Part I. 

thors, in prima et fecunda cera, in ima cera, as 
in Sueton, in the life of Julius Casfar, p. 86. 
Wherefore Primicerius in any office was the 
mailer or chief; as, Primicerius dariffimorum 
Tribunorwn Notariorwn, the emperor’s prin- 
cipal fecretary; Primicerius facri cubiculi, the 
lord high chamberlain; Primicerius Prafcdo- 
rum prcetorio, the captain of the guards ; Pri- 
micerius Fabric#, the furveyor-general, &c. 

From Cujacius, vol. 3. ad I. 15. Cod. de Dc- 
curion. we learn, that there was a certain num- 
ber of tabellions, and that they were fubjeft 
to the primicerius ; and that none were admit- 
ted into the body, but fuch as were of good 
fame, Ikilful in the laws, and in fpeaking and 
writing; and that this was determined by the 
opinion of the college of tabellions. 

The tabellions were employed about the 
agreements and bargains of private perfons. 
They formed public inltruments concerning 
them; whereby thefe writings became pro- 
bative, and got effifot in law, doing every 
thing as do at this day our Public Notaries, 
who make a note of what is done in affairs to 
which they are called, and form inltruments 
thereon, which, when extended, they infert 
in their protocol, Tiraquel. dcjureconffit.poffef- 
forii, part. 3. limit. 30. n. 32. 33. 34. 35. 36. 
et arg. /. 2. Cod. Theod. ct l. 3. cod. de De cur ion. 

Befides thefe, there were the tabularii, fo 
called a tabulis, waxen tables. The office of 
the tabularii was, to get from the debtors of 
the (ill-:, obligations for paying the debts due 

to 
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to the public, and to make a record of them ; 
as alfo to ftate and balance the accounts ot 
the efl'efts belonging to the fifk, or to great 
cities. They were the fame with our account- 
ants; as the dijlolea were like our comptrol- 
lers of accounts. 

The fenbee were appointed to drefs and form 
the ads and judicial proceedings of the high- 
er judges, and were called feriptores notarii 
libellenfes; whofe office now at this time is, 
to make up the ads of court, to write the te- 
ftimonies of witnefi'es, allegations of parties, 
the orders, fentences, and decrees of the jud- 
ges, and whom we call clerks of court. Bo- 
lides thefe, there were other officers known 
in the Roman law by the name of boethi, Ic- 

gi/lce, and medogrammaiei, all employed in 
writing the fifcai affairs, in forming and cal- 
culating the public accounts; and were pu- 
blic Haves, and fervants to the common- 
wealth. 

But the tabellions were freemen, and not 
bond-fiaves, as were the tabularii, feribee, 
&c. until Arcadius and Honorius, A. 1). 403, 
forbid, under fevere penalties, any Haves to 
take upon them the office of tabulary or 
feribe, &c. which none but freemen were 
afterwards to exercife, /. 3. Cod. de Tabul. 

There was another public fervant called ta- 
bellarius, who carried from place to place, as 
he was direded, thefe tabula, or public wri- 
tings, inflruments, accounts, or judicial ads. 

In after ages, when people were not fo nice 
A a in 



4 The Office of a Notary-public. Part I. 

in the language, tilefe words tabular}}, fcribce, 
tabelliones, and tabellarii, were promil'cuouiiy 
ufed to fignify the fame officer and minifter 
ofjuflice, fuch as we now call a Notary, Pracf. 
judic. Joan, de Arnono, cap. 3. n. 1. £01}fee nu- 
dum, &c. becaufe they were in ancient times e- 
very one of them concerned fome way or other 
about the fame kind of inftruments or wri- 
tings: fuce perfona in vfu juris Tabular}} aut 
Tabelliones appellantur, nunc vulgo Notaries ‘va- 
cant, Finn, partit. juris, l. 4. cap. 17. de fde in- 

Jlrumentorum: and in our acts of parliament 
we ufe the words Notar and Tabellion conjunc- 
tively, act 31. pari. 1469. 

Pratonotarius, or primus notarius, among the 
Englifh, is a chief officer or clerk of the com- 
mon pleas and King’s-bench; and for the firft 
named court there are three protonotaries, and 
the other hath but one. He of the King’s- 
bench records all actions civil, as the clerk of 
the crown-office doth all criminal caufes in 
that court. Thofe of the common pleas, fmee 
the order 14. Jac. I. upon an agreement entered 
into between the protonotaries and filacers of 
that court, do enter and inrol all manner of 
declarations, pleadings, aflizes, judgements, 
and aftions. They make out all judicial writs, 
except writs of Habeas corpus and Dijlringasju- 
rat or ; (for which there is a particular office erect- 
ed, called the Habeas corpora officeJ ; alfo writs 
of execution and of feifm, of privilege for remo- 
ving caufes from inferior courts, writs oi Proce- 
dendo, of Scire facias cafes, and writs to in- 
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quire of damages, and all proceffes upon pro- 
hibitions, on writs of Audita querela^ falfe judg- 
ment, &c. They likewife enter recognifan- 
ces acknowledged in that court, and all com- 
mon recoveries, and make exemplifications of 
records, &c. 5. Hen. IV. cap. 14. 

The power of making Notaries appertains 
to the fovereign prince, or to whom he gives 
a commiflion for that effefl- fo that a judge, 
or any other magiftrate in e hate, without a 
fpecial commiflion, cannot create a Notary; 
which lawyers call adus fummi imperii, and re- 
count inter regalia : for, as the judge hath, 
from the fovereign the ordinary jurifdiction or 

j power of judging, fo the Notary obtains a li- 
cence to write inffruments where unto full faith 
is given, Wefenbec. adtit.ff. defide injirum. n. 3. 
and thus becomes a public perfon, ‘Tiraquel. de 
jure confiit. pojfiejf. part. 3. limit. 30. n. 27. and 
is therefore called Notary-public: and Bob. 
Maranta fpec. aureum,part. 4 dijlincl. 18.. n. 3,. 
and 7iraqucl. de jure conjlituti p-ofiejf. part. 3. li- 
mit. 30. n. 28. call him judex chartularim, a char- 
tulary judge, exercing voluntary jurifdiction, 
i.e. being required by the good-will of parties; 
for he can do nothing of his own accord againft 
any unwilling to employ him; and he may 
perform, his duty at any time by night or by 
day, in every place. 

The emperor of Germany, through his right 
to the feat of the Roman emperors, and to the 
hates of Italy, and by his title of emperor, 
pretends a fucceflion. to all that ever belonged 
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to the ancient emperors of Rome, that is, to 
ail the countries that were ever fubjected to 
the Roman empire; and thereupon pleads, that 
the Notaries created by him, who are called 
Imperial Notaries, may exercife their office 
within any kingdom in Europe, though now 
governed by an independent fovereign of its 
own. 

The pope of Rome, in like manner, ambi- 
tious of temporal and worldly dignity, in imi- 
tation of the Roman emperor, pleads for an 
univerfal jurifdidion, not only over all Europe, 
but alfo over the whole univerfe ; and though 
at full the popes claimed only a fpiritual 
power, yet neverthelefs, when occafion offers, 
they direft their aim to a temporal fovereignty j 
and too often they have fucceedcd in their de- 
iign, to the great defolation and utter extinc- 
tion of many princely families. Upon this 
foundation of an univeri'al jurifdi&ion, the pope 
pleads, as well as the emperor, a power to cre- 
ate univerfal Notaries, ecclefiaftical perfons 
called Apaftolical Notaries, who exercile their 
office both in fpirituals and temporals over 

all Europe, and exclude the Imperial Nota- 
ries, who are' only laics, from meddling in 
fpiritual affairs. 

There is a third kind, called Regal Nota- 
ries, created by the feveral kings and fove- 
reigns, with power to praftife within the king- 
dom and territory of the prince who gave that 
commiffion; and thefe Notaries being laic per- 

fons, durft not, in time of Popery, under pain 
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of excommunication, meddle in ecclefiafticai 
matters, which were made peculiar to the fpi- 
ritual Notaries. 

But as to the Diocefan Notaries, (whofe 
title was thus, Ego P. G. Notarius Publicus, 
clericus dicecefecs Glafguenfis, he. i. e. I P. G. 
Notary-public, one of the clerks of the dio- 
cefe of Gla/gove, &c.J, I know not if they 
might praftife without their own diocefe; 
for though the fpiritual charafter and power 
to teach and adminiiler the facraments was u- 
niverfal, I know not if that of Notary was fo 
too. However, as they were not allowed to 
preach in an extraneous diocefe, without the 

permiflion of the bilhop of it, it may be 
thought, that, without his licence, they could 
not, within that diocefe, take up, form, and 
extend notorial inftruments, concerning af- 
fairs pertaining to perfons living therein. 

TITLE II. 

Of the Indidion. 

HE indidion, before the reformation. 
was an elfential part of a formal initru- 

ment; for, according to the Canon law, the 
omitting of it will vitiate the inftrument; 
wherefore it was thought not foreign to our 
prefent. purpofe, feeing it was formerly ufed 
in Scotland, to give this Ihort account of it. 

Indidion figniues the fpace of fifteen years,. 
at 
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at the end of which a new Indiction begins. 
Formerly it fignified the admonition given to 
the fubjedts, to prepare themfelves for payment 
of the tribute, before the colledtions were ex- 
acted, /. ult. Cod. de indict, et arg. /. i o. Cod. 
de muneribus patrimon. 

Indi&ion cannot be made but by him to 
whom it is competent, either by law, or the 
right of empire, /. un. Cod. de fupcrindicl. 
The indidion was likewife put on every lultre, 
or five years, for gold, filver, and iron. In- 
didion is called by Cicero, what is colleded, 
collation, fymbols, rf«v0!-, vulgarly tax, like to 
a poll. Cailiodorus mentions firft, fecond, and 
third. Some were canonical, and made ac- 
cording to the law; others extraordinary, de- 
creed by the magiftrates for any unfeen occa- 
fion, /. i. Cod. de indifl. 

Dionvfius, a certain Roman abbot who li- 
ved about a thoufand years ago, writes, that 
the indidions were inftituted by Auguftus Cae- 
far, before the coming of Chrift, in the firft 
year of the hundred and ninety-fourth Olym- 
piad; for at the fourth indidion he writes that 
our Saviour was born, which Beda alfo affirms 
in his cap. 47. de natura rermn. 

But under Auguftus, it not only denoted 
the year in which tributes were wont to be 
paid to the Romans, but alfo it (hewed how 
many years it was after the payment of the tri- 
bute ; for, as the Romans had dominion ahnoft: 
over the whole world, and had made the re- 
jnoteft countries tributary to them, Auguftus 

therefore. 
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therefore, three years before the birth of our 
Saviour, ordered, that thofe who lived in the 
remoteft places of the empire fhould only (be- 
caufe of the difficulty of the roads) at the end 

| of every luftre, or fifth year, pay their tribute; 
i and in the end of the firft five years they ffiould 

pay gold, as a type of dominion; in the end 
of the fecond five years, filver, for the foldiers 
pay; and at the end of the third five years, 
copper and iron, for repairing their arms. 

But now, the word indidion is commonly 
I taken for the regulation of years, as well in 

public as private actions; and it is general- 
ly thought to direct the order of time, and to 

! take away errors which might fall out in 
: chronology. This way of reckoning by in- 

dictions was fir ft invented by Conftantine the 

Great; for neither public nor private writers 
before his time make mention of indidtion in 
this fenfe : and that the eighth before the Ca- 
lends of October, in the year of our Saviour 
313, the firft indidtion began, in which year 
Conftantine defeated the tyrant Maxentius, 
'vide Craig, lib. 2. dieg. 7. de indiclione: where 
you will alfo fee the following verfes for find- 
ing the indidtion: 

Si per quindenos Domini diviferis annos. 
His tribus adjunclis, indicho certa patebit ; 
Si nihil excedit, quindena indiclio currit. 

The emperors, to the end that this confti- 
tution might not eafily be forgot, decreed, as 
alfo afterwards the popes, that no inftrument 

drawn 
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drawn up by Public Notaries Ihould be held 
firm and valid, unlefs the year of indi&ion 
was fpecified therein. According to the fta- 
tute of the emperors, the cycle of indiftion 
begins the 24th of September, at which time, 
becaufe of the maturity of the grain, the tri- 
butes may be bed paid ; but, according to the 
decrees of the pope, it begins at the birth of 
Chrift : wherefore the Imperial Notaries, offi- 
ciating by the pope’s authority in the courts 
at Rome, change the indiction, as appears in 
the a£ts of the council of Condance. 

TITLE III. 

Of the ancient and prefent Jlate of Notaries in 
Scotland. 

BEfore the reign of King James III. the 
Papal and Imperial Notaries did praclife 

in Scotland until the third parliament of that 
prince, holden at Edinburgh the 29th of 
November 1469; at which time an aft of 
parliament was made, bearing this title and 
infeription, That Notars fhould be made be the 
king, and not be the emperor. T he preamble of 
which aft, in regard it is cited to aflert the 
independent fovereignty of our kings in Mr 
Anderfon’s Independency of Scotland, I fhall 
here fubjoin. It is thought expedient, that fee- 
ing our Sovereign Lord hath full jurifdiclion and 
free empire within his realm, his Highnefs may 

make 
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make notars and tabcllions, rwhofe injlruments 
Jhall have full faith in all caufes and contrails ci- 
vil within the realm; and in time to come, that 
no Notar made by the emperor’s authority, have 
faith in contracts civil within the realm. 

The Notaries in Scotland, at this time, 
who had been created by the authority of the 
emperor, •were not wholly rejected; for 

-firft, by the above act it is ordered. That full 
faith jhall be given to all injlruments given of be- 
fore by the Imperial Notaries as they are of avail; 
and next, they are deprived only in cafe they 
be not examined by the ordinary bijhop, and appro- 
ved by the king. 

The authority of the papal Notaries is not 
fo exprefsly abrogated, though it may be 
thought to be done indirectly, through the 
manner of exprelling the act in the above- 
mentioned a£t of parliament relating to thefe, 
which is thus. And that full faith be given to the 
Papal Notaries in time bygone, in all their in- 
jlruments; and alfo, becaufe nothing is faid 
concerning their authority in time to come : 
whereby it would feem, that our kings did 
reftrain the pope’s power in matters civil. 

It may be further obferved, from the nar- 
rative and preamble of the fame aCt, that the 
inftruments taken by the king’s Notaries 
were to make faith in matters civil only, the 
fpiritual being left where they were, i. e. to the 
Clerical Notaries; and that the king and his 
parliament intended only to rdtrain the pope’s 
power in matters civil. 

In 

1 
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In the end of the faid aft 31. pari. 1469, 
it is ordered, That the Notaries to be made by the 
king fall be examined before their ordinaries, bi- 
ffops, and fhall have from them a certificate of 
their faith, good fame,fcicnce, and ability, or fit- 
nefs for the offce. 

The clergy being the only perfons know- 
ing in the laws civil and canon, were moft 
qualified to examine thefe Notaries; and it 
is probable, that in all the kingdom there 
were none fo fit. Befides, in the ancient 
times, and when the above aft was made, 
none other than the clergy either afpired to 
this office, or were admitted to it: becaufe, 

firft, it behoved the Notaries to have a reafon- 
able underftanding in the Latin tongue, where- 
in the inftruments of greateft moment were 
to be written, and none except the clergy 
were at pains to ftudy it; for that being the 
language of the church, there was an ablblute 
neceffity for them to know it. And, next. It 
was requifite for the Notar regni to have Ikill 
in the ftyle and form of all writings, evidents, 
and fecurities, with a little finattering of the 
law, which the meaner laity did not read, for 
want of ability to follow that ftudy; and the 
gentry, or nobles, who might poffibly be 
learned in the law, difdained the meanneft and 
fervility of the employment of a common No- 
tary. Thirdly, Lay men were only capable of 
civil affairs, whereas the clergy were in ca- 
pacity to ferve in both fpiritual and temporal 
matters; by which they had a great advantage 

over 
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over the other lieges, who could not find in 
this office of a Notary the encouragement 
that Ecclefiaftical Notaries would meet with: 
and therefore it is likely, that laymen never 
fought after this office; for, in all the ancient 
atteftation? of Notaries which I have feen, 
they are called clerks of one or other of the cUo~ 
cefes in the kingdom; which defignation Hill con- 
tinues at this day, though now none but laics 
are admitted Notaries; and at prefent they 
generally take that defignation from the dio- 
cefe in which they were born, or from that 
wherein they defign to refide. 

The king and parliament being jealous of 
the pope’s ufurpation and incroachment upon 
the prerogative-royal, did, by this a£l $0. pari. 
1469, afcertain the king’s right to create No- 
taries for civil affiairs; fo that it may be thought, 
thattheapoftolicalorecclefialticalNotarieSjWho, 
after due examination and trial, were allowed 
by the pope or bifliop alone, could not after this 
time, without licence from the prince, meddle in 
temporal matters, as they had done in times pad. 

The power of the biffiops over Notaries has 
been very confiderable: for, by ad 64. pari. 
1503, it is datuted, That all bifoops-ordinaries 
call before them theNotaries within their diocefe, and 
make them to be examined upon their knowledge^ 
and take inquifition of their demeanour and fame, 
and deprive and punifh the culpable according to 
their demerit; andthatthey take inquifition of them 
that ufe falfe inflruments, andpunifh them where 
it belongs to their office, or fend them to the king. 

B It 
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It may be thought that all Notaries, as well 
temporal as fpiritual, were fubjcfted to the au- 
thority of the bifhops, in the examination and 
inquifition injoined by this act: but becaufe 
the crime of falfehood was by the laws, canon 
and civil, to be punifhed more feverely than 
the ecclefiaftical judge could inlhct, which 
could not go further than penance or excom- 
munication, (which is meant by the words, 
in fo far as it belongs to his office-ordinary J; 
therefore the bilhops are ordered to fend the 
ui’ers of falfe inftruments to the king, in order 
to be punifhed by the civil magiitrate. 

The difference and diftinction between No- 
taries into Papal and Regal, i. e. fpiritual and 
temporal, is manifefl from the lalt cited act 
64. purl. 1503; from which it alfo may appear 
that to entitle the Papal Notaries to meddle 
in civil affairs, it behoved them to be examined 
by perfons deputed by the king, in order to 
be made royal. The words of the acf are. 
And the perfons that they fnd acceptable, that 
they fend them with their writings to the king’s 
Highnefs, who Jhall depute certain perfons to ex- 
amine them ; and if they be gainand, i. c. it they 
be fit, proper, fuitable, and qualified, to make 
them regal, if they be not regal of before. 

This is farther manifeft from the act y6. pari. 
J540, ordering every Iheriff to call before him 
and examine all Notaries, laic men, within 
his fheriffdom ; and, by an aft in judgement, 
to admit fuch as are famous, (i. e. men of good 
reputation), ard able to execute the office. 
Yet it is not to be thought, that the power of 

creating 
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creating Notaries was, by this law, conferred 
upon the Iheriff, who never had fuch jurifdic- 
tion ; but that the Iheriff being the king’s 
chief magiftrate in the fliire, conflitute to put 
the laws in execution, and to fee them duly 
obferved by the lieges, the king and parlia- 
ment thought fit, in order to put a flop to the 
coufufion and falfehood which the multitude of 
Notaries had occafioned, to order the fheriff 
to try the qualifications of the Notaries living 
within his territories, and to authorife fuch as 
were honeft and ikilful to continue in the of- 
fice, &c. and to difeharge all others. And 
that this is the genuine interpretation of this 

! att, is clear from the laft part of it, ordaining 
ail Notaries which were to be created after the 
year 1540, not to exerce their office, till they 
ihould lirlt appear before the fheriff, and get 
their admiflion, with their fign and fubferip- 
tion, recorded in his books, &c. And in ano- 
ther claufe of this act, all ordinaries are injoin- 
ed to do the like with refpeft to Notaries with- 
in their diocefe, who are f pi ritual men* And 
further, 

By this aft, the fheriff is to difeharge all, 
except writers, notaries, and feribes in the 
king’s courts of juftice, who fhall be admitted 
by the Lords of Council. I thought proper 
to touch this claufe, left any, through inad- 
vertency, might fall into a miftake, and think, 
that at this time, and by this claufe of the aft, 
the Lords of Council, i. c. of the Seflion, had 
a power to admit Notaries \ whereas by tliefe 

B 2: words, 
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words, writers, notaries, and feribes of the 
king's courts, which are fynonymous, no others 
are underilood than the clerks of thefe courts; 
for, as was obferved before, the office of the 

feriba, and of the tabularii, was like unto that 
of our clerks: though the office is (till the fame, 
yet the ancient name offeribee is changed to 
the newer one of clerk. In the preamble of 
ad Si.parl. 1540, it is noticed as a great in- 
conveniency, that inftruments and a&s made 
by the feribe of the court, bear one way, and 
thofe taken in the hands of other notaries bear 
another way; whereby the feribe of the 
court is meant the clerk. 

And alfo it was noticed before, that the 
names tabularii, tabellioncs, and feribee, were 
confounded, and fometimes made to fignify 
the fame office and employment, and were fo 
ufed with us, as is clear from the fame ad 81. 
pari. 1540, whereby it is ftatute, That all in- 
ffruments, notes, and ads be made and taken in the 
hands of the'feribe and notar-ordinary of the court: 
and in the end it is laid, of the notar and feribe 
of court: and in the preamble of ad $1. pari. 
1469, the names notar and tabellion are made 
fynonymous, expreffing the fame office. And 
as feribe and notar were promifeuoufly ufed, fo 
are alfo the names of notar and clerk in court, as 
is clear from the ad 7%.pari. 1540? where it is 
laid, Becaufe great credence and faith is given to 
the notars and clerks of court, it is fainted, that 
all f serif 's, he. prefent their clerks and notars in 
prefence cf the Lords cf Council, he. 

Further, 
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Further, the clerks of feflion, or of any o- 
ther fovereign court within Scotland, are, up- 
on their admillion, and by virtue thereof, im- 
powered to do every thing falling within the 
verge of their office, as fully and amply as if 
they had, in the folemn and formal manner 
appointed by law, been admitted Notaries : 
fo that inftruments in the hands of thefe clerks 
in proceffes, and a£ts judicial in their court, 
make as much faith as the inllruments of any 
Notary-public, Mackenzie's olferv. on act 79, 
pari. 9, Ck Mary. Now the clerks of feffioiv 
are admitted in a way very different from that 
of creating a Notary-public. 

To return to the authority of our bifhops, 
with refpett to Notaries: By ad 24. pari. 5. 
Ck Mary, 1551, Thejherijfs are ordered to bring 
or Jend all notars, temporal men, zeithin their jhirc, 
and the ordinaries Jhail bring orfendallfpiritual 
notars to the burgh of Edinburgh, toprefent them 
to the Lords of SeJ/ion, kc. to be examined, and, 
if qualified, to be admitted. From which it is 
evident, that the ecclcfiaftical Notaries were 
under the direftion of the bilhop, and the laic 
Notaries fubjeft to the command of the ffie- 
rift. But in the acts of the parliaments fub- 
fequent to this, made concerning Notaries, I 
find no more regard is paid to the biffiops; for 
by act 43. pari. 6. Ck Mary, 1555, (three 
years before the reformation of religion from 
Popery, which, in Scotland, is dated to the 
year 1558), All Notaries, both fpi ritual and tem- 
poral, are ordered to. come pcrfonally to Edinburgh, 

B 3 and 
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and to compear before the Lords of Council, bring- 
ing with them their creation and protocols, to be 
examined ; andfuch Notaries as fhould be found 
qualified, are to be admitted by the Lords to the of- 
fice of Notary. And by this act it is further or- 
dained, That no Notary, by whatfoever power he 
be created, Jhall ufe the office of Notary within the 
realm in time coming, except he firft prefent himfelf 
to the /aid Lords,Jhewing his creation, and be ad- 
mitted by them thereto. The contemners are 
ordered to be punifhed as follows: Their move- 
ables are to be efeheated, and applied to the fove- 
reign’s ufe ; and they are to want their right hand, 
and to be banijhed the kingdom for ever. But ah 
though this act ordains all Notaries, both fpirdu- 
al and temporal, to come perfonally to Edinburgh, 
and compear before the Lords of Council, &c. yet 
it is not to be thought that this law gives the 
Lords authority of making Notaries, either fph 
ritual or temporal; becaufe the power of cre- 
ating of the lirlt kind was the bifhop’s right. 
Popery at this time being maintained in its full 
force. And the defign of this ad, with refped 
to the Lords, is the fame as that in the 1540, 
with refped to the fherilf; for the power of 
admitting candidates to the office ot Notary 
was not conferred on the Lords oi Seffion till 
after the reformation, when the tyranny and 
ufurpation of the PopHh clergy was dalhed in 
pieces. And fmee the reformation, the re- 
Ifraint to the church’s power in this behalf, is 
further eftablilhed by aft 76. pari. 9. Q^Mary, 

1563, Jlcduting, That no perjon Jhall take upon 
hand 
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hand to excrce the office of a Notary, by no marir 
ner of creation to be made in time to come, under 
the pain of death, unlefs they be created by thefove- 
reign’s fpecial letters, and thereafter examined and 
admitted by the Lords of Sejfion, &c. And, in 
the end of the act. If any perfon attempts in the 
contrary, in creating or making Notaries, or iii 
ufing the office otherwife, they Jhall be punijhed to 
the death. So that, by this act, the Lords of 

I Seilion have the full power and jurifdietion of 
admitting Notaries, who may exerce the office 

I in all matters legal, fpiritual, and temporal, over 
•,} all the kingdom, as fully as any other Notary, 

apoftolical, imperial, or regal, could have done 
I in ancient times. 

This aft, in fo far as relates to the manner 
I of creating Notaries, viz. by the fovereign’s 
I letters, had not been in ufe thefe many years. 
1 Sir George Mackenzie, in his obfervations op 
I the aft, informs us, that they were not in ufe 
i: in his time : however, they are flill ingroffed 
ill in the Notary’s aft of admillion. From thefe 
j! afts it is manifelt, the biffiop’s power to make 
I notaries was aboliffied. But further, the fpi- 
9 ritual Notaries, who had been duly created by 

the biffiops in times before, arc ordered to be 
of new examined by the Lords of Seffion ; 

; and, if qualified, to be by them admitted to 
the office of Notary. And now, at this time, 

!the clergy cannot meddle in the office of No- 
tary ; for by ad 133. pari. 8. Ja. VI. all mi- 

i nifters who exerce or officiate as Notaries, are 
i to be deprived: yet the aft does not ex- 
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prefsly annul the writs ; and therefore, a con- 
tradt of marriage, fubferibed by a miniiter in 
place of a Notary, was fultained, though it 
was found, that the minifter was thereby de- 
priveable, 12th July 1631, Hallingtoun 
Bartilme, obferved by Durie. Neverthelefs, 
by this aft, minilbers may officiate as Notaries 
in tellaments. 

Before I ffiew the prefent form and way of 
admitting Notaries, I fhall give the definition 
of a Notary, and declare the requifite quali- 
fications of the perfon to be admitted. 

A Notary then is, A public perfon, who, up- 
on examination and trial, being admitted by the 
Lords cfScffion.gcts power to form and take injlrli- 
me nts in any honeft and lawful bufnefs, which 
make faith in law. Whoever afpires to this 
office muft be of a competent age, which is ac- 
companied with judgement; no pupil, or one 
nearer to pupillarity than to majority, is recei- 
ved. And feeing a Notary is a kind of judge, 
the civilians call him a ehartulary one. It is 
reafonable to circumfcribe his age, by the 
fame rule that is made for that of judges ; 
and as, by the laws of Scotland, none can be 
a judge until he be twenty-five years of age 

complete, therefore the Lords of Seffion, by 
their aft of federunt 1595, declared, they 
would only receive to be Notaries fuch as 
were pafl twenty-five years of age : but this 
aft is not obferved ; for now they are admit- 
ted before twenty-five, and the age is left to 
the diferetion of the Lords. 

As 
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As all canditates for any civil public office, 
fo, in this of Notary, the perfon muft be of 
untainted fame and reputation, of entire ho- 
nefty, free from any thing that infers infamy, 
or any fufpicion of it, Brim, ad tit. Cod. de in- 

famibus, n. 4. And that they be deferving of 
truft, for great veracity and fidelity is reo^ifite 
in one who, by his writing and fubfcription, 
bellows a formal being and public authority 
on a deed, Perez, ad Cod. tit. de tabular, fcri- 
bis> kc. n. 13. For great faith and credence is 
given to Notaries, ad 78. pari. 1540. And 
the conllitution of the emperor Maximilian, in 
the year 1512, § 1. in this behalf is, £<uodcir- 
ca perfonas apprcbandorum, njcl demo injiituen- 
dorum, babeatur ratio conditionum et qualitatum 
earundem, kc. And the parliament in the year 
1503, in the reign of K. Ja. IV. in the adt 64. 
takes notice of the many complaints of the lie- 
ges, that, through the falfehood of Notaries, ho- 
ned men were not fure of their heritage, nor 
clerks of their benefices; therefore inquifition 
is to be made of the demeanour and fame of 
all the Notaries in the kingdom, and power gi- 
ven to deprive the culpable. 

And becaufe a notary is a perfon that deals 
in law-matters, therefore he mud have a fuf- 
ficient knowledge of the employment; for 
none but fuch as are famous, and able to exe- 
cute the office, are to be admitted, ad 76. 
pari, x 540. And thefe external and acquired 
qualifications that the law requires, according 
to ad 45. pari. xi. K. Ja. VI. are, That the 

Notary 
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Notary to be admitted fhall have a reafonable 
underitanding of the Latin tongue, fo as to 
write it congruoufly; that they have ferved tru- 
ly for feven years a Lord ofSeffion, acommif- 
fary, writer to the fignet, or the clerk of fome 
fheriffdom, ftewartry, bailiery, or of an head 
burgh; and that not palfingly now and then, 
but attended and miniftered to the judge, wri- 
ter, or clerk, in matters refpedting their office 
during the above fpace; and at the time of 
their examination report to the Lords of Sef- 
fion a teftimonial of their truth and qualifica- 
tions. 

This aft narrates, that many Notaries being 
admitted upon flender trial, are, for the molt 
part, ignorant of the common courfe of law, 
form, and praftice, which ought to be obferved 
in their inftruments, contracts, and other fe- 
curities, not knowing what may Hand by law, 
and what not, which hath engendered many 
pleas among the lieges; for remedy whereof 
the aft was made. 

The Lords, by the above-cited aft of fe- 
derunt 1595, ordained thofe only to be recei- 
ved who can write an evident in Latin or Eng- 
liffi, and who had been apprentice to a Notary 
for the fpace of five years. 

Any peribn who at prefent deftres to be ad- 
mitted Notary, goes to the clerk to the admif- 
fion of Notaries, who formerly had his commif- 
fion from the clerk-regilter, but now, fince the 
acceflion of his prefent Majefly, he has it imme- 
diately from the king; and he prefents him to 
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The Lords, by giving in a petition for him. 
Which petition is figned by the intrant, and 

: bears in fubltance, That he having fpent fomc- 
\fart of his time in ft udying the laves, forms, and 
practics of this kingdom ; and being now inclined 
to ufe and exeree the office of a Notary-public, 
craves therefore to be examined, and, being found 

j qualified, to be admitted ; and that the Lords may 
\grant warrant to the clerk to the admiffion of no- 
I taries to mark his protocol-book, receive his can- 
itioner, be. 

This bill, before it be given in to the Lords, 
: muft be attefted by one or two advocates, and 
iias many writers to the fignet, letting forth- 
I their knowledge of the perfon defiring to be 

1 admitted, of his good fame, and qualifications 
ij to exercife the office of a Notary; for by ach 
I of federunt, 30th July 1691, it is enacted, 
i!j That none be admitted Notar but on a petition gi- 
v.ven in to the whole Lords in prefence, with a ccr- 
\ tificatc fubferibed by credible perfons, that the pe- 
titioner is of good fame, and has had good breed- 
ing for qualifying him to cxerce that trujl; and that 
the Ordinary on the bills, and other Lord Exa- 

\ ruinator, being met together, take exadt trial of 
theperfon’s knowledge and qualifications, before he 

!be admitted. This petition being read in pre- 
fence, the Lords generally remit to the Lord 

J Ordinary on the bills for that week, and the 
!next week’s Ordinary, to take trial of the pe- 

titioner’s qualifications; and one of the four 
ordinary macersof the feffion,at twelve o’clock, 
takes the intrant, with his bill, to the two 

Lords 
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Lords Examinators, appointed by the remit on 
the back of the petition; who, by the above- 
cited acl 45 par/. 11. K. Ja. VI. are to caufe 
the perfon to be admitted give, in their pre- 
fence, a full proof of his writing and congruity, 
by forming fome evident; as, a charter of 
ward, blench, feu-farm, burgage, mortifica- 
tion, or apprifing, a precept palled on a retour, 
a precept of Clare conjlat, an infeftment upon 
refignation in favorem, or ad perpetuam rema- 
nentiam, an inftrument of feifm, a contract, a 
compromit, an acquittance, a procuratory, a 
tack, a reverfion, an obligation, or fome other 
common form of evident. 

And if the Lords find the intrant qualified, 
they mark and fign the fame upon the back 
of the bill. 

The bill being read next feffion-day by one 
of the principal clerks, with the report of the 
examinators, the Lords admit the petitioner- 
to be a Notary-public, and remit to the Lord 
Ordinary on the bills to take his oath of af- 
furance, allegiance, abjuration, and defideli 
adminijiratione officii, and grant warrant to the 
clerk to the admiffion of notaries to mark his 
protocol-book. 

The petition, with the deliverance there- 
upon is given to the perfon admitted; who, 
with the clerk to the admifiion of notaries, 
goes to the Lord Ordinary on the bills, and he 
adminiflrates to the perfon admitted the oaths 
aforefaid. 

The oaths being taken, and fubfcribed by 
the 
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the intrant, his charges of admiffion, befides 
two Ihillings Sterling paid, as the clerks of 
fdfion their dues for adminiftrating the oaths, 
are fifteen pounds fifteen Ihillings Sterling. 

The Notary being thus admitted, in his 
protocol-book, his adt of admiflion and cau- 

j tionry, with the fign and fubfcription-manual 
ithat he is to ufe at the end of all public in- 

1 ftruments, are inferted. All which lhall be 
| fliewn in the next title. 

c TITLE 
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TITLE IV. 

Of the Notary's Protocol and Cautioner. 

TIIS word protocol is derived from the 
Greek prhnus, and xcSxov, membrum^ 

becaufe it is the firil draught of an inftrument. 
It is defined by Vigllus, in the tide of the 
biftit. de tefl. ordin. n. 5. to be the firjl fetch of 
the bujinefs, made for the fake of memory, from 
’whence afterwards the inftrument is to be ex- 
tended. 

The Emperor Maximillian, in his conftitu- 
tion concerning Notaries, § 2. ordains, That 
every Notary have a protocol, and that he keep 
it carefully, and write in it in order with his own 
hand, all the acts and inflruments verbatim, to 
which he was Notary ; and that he keep and pi c- 

ferve a reffler of them, fo that recourfe may be 
had to the protocol or regifter, both in order to 

fupply injiruments that are loft, cither before or 
after the Notary's death, and likewfe to clear 
any doubt or queflion that may arife front them. 

By the laws of Holland, the Notary muft 
write down in his protocol all inftruments to 
which he was Notary, having the fubferiptions 

of the parties and witnefi'es, and that of the 
Notary himfelf; and thereafter tranferibe the 
inftrument therefrom, bearing, that it agrees 

with the protocol. Which it the Notary ne- 
glett, he is to be deprived of his office, and 
undergo an arbitrary puniffiment, Edict. Car. 
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V. 4. Oct. 154c. art. 13. vol. i. placit. Holl. 
p. 318. Neverthdefs the inftrument is not 
thereby hnproven; for this would be afford- 
ing an opportunity to Notaries corrupted by 
bribes, or otherwife, to render uielefs all in- 
ftruments to which he was Notary, Radelan. 
cur. Ultrajed. decif. 125, n. 2. And by the 
civil law, inftriiments extra&ed from the pro- 
tocols of Notaries, written by the Notary 
himfelf, are held as authentic, and not as co- 
pies, becaufe they are written by a public 
perfon; wherefore they make faith in judg- 
ment, although tiie protocol be loffc, arg. 1. 17. 
Cod. ei l. penult, ft. de fide injlrum. et Fachin. con- 
trov. jur. lib. 1 1. controv. 38. And it may be 
inferred from the 77th act, pari. 6. Ja. V. that, 
at that time, an extract from a protocol was 
probative as a principal inftrument. 

By att 43. pari. 6. (V Mary, All Notaries 

are ordained to produce their whole protocols, in- 
order that they may be marked by the Lords, the 
leaves numbered, and the blanks marked in pre- 
fence of the Notary ; and thefe protocols to be de- 
livered back, without any infpeclion or reading. 
And, 

By act 45. pari. 11. Ja. VI. All Notaries are 
or darned, betwixt and thefirft of January 1588, 
to bring andprefeni before theLords of SeJJion their 
protocol-books, to be confdered by them. 'The No- 
taries failing to prefent their protocols, fhall not 
only be deprived, the infruments given after forth 
by them declared null; but alfo they fhall be pur- 
fued as tranfgreffors of the king’s laws and acts of 

C 2 parliament. 
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parliament^ and punijhcd as perfons defamed and 
unworthy to bear office or place of credit thereafter. 

In all the former a&s concerning Notaries, 
there is no mention made of his cautioner, un- 
til this aid 45. for the Lords, by this adl are, 
at the infpcldion of the protocol-book, to know how 
many of the cautioners are alive, that, to the con- 
tentment of the Lords, other new and fuffeient 
cautioners be found in place of the cautioners de- 
ccafed, or who ffall be found infuffcient. And it 
is likewife Jlatutcd by this ad. That the bonds 
and ads of each cautioner ffall extend againft his 
heirs, and that each cautioner to be found in time 
coming by Notaries,for due adminiflration in their 
office, ffall be in fpecial obliged that their protocol- 
books ffall, within fifteen days after the Notary’s 
deceafe, be brought to Edinburgh, a?id delivered 
to the clerk of regifier, or his deputes, who ffall 
be holden to fatisfy, at the fight of the Lords of 
Scffion, the relid, bairns, or executor of each No- 
tary, for the fame. The protocol-books are to be 
kept in the king’s regifier, and the clerk of regifier 
and his deputes ffall be anfwerable therefore, and 
make the fame patent to all the Iciges having inter- 
efi, upon reafonable cxpcnce. The reafon why 
they are ordained to be brought to the regi- 
Iter is, that faife papers may he hereby tri- 
ed, and loft papers may be made up; for if 
an inflrument be loft, the perfon in whofe fa- 
vour it was at firft made may rail'e an adtion 
before the Lords, craving that it may be 
made up out of the Notary’s protocol: and 
this, being nob His officii, cannot be done before 

inferior 
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inferior courts ; vide Mackenzie’s obferv. on 
ad. 45. pari. 11. Ja. VI. But the above act 
has not been duly executed, as appears from 
ad 22. pad. 22. Ja. VI. And the reafon 
there given for the non-execution is. The in- 
tolerable charge it would dratv upon the clerk-rc- 
gijler, to give fitisfadion to the relid of Notars 
for their protocols, in regard, of the great number 
of thefe books. Wherefore, 

The King and parliament, by this aft, dif- 
charges that part of the former, ordaining the 
derk-regifter to give fat ifad ion to the re lid, &c. 
and ordains all pcrfons, relids, children, execu- 
tors, or others, havers of any protocol-books, as 
•well of Notaries already deceafed, as of Notaries 
that Jhall happen to deceafe at any time hereafter, 
to inbring thefe books to Edinburgh, and deliver 
them to the clerk of regifter, or his depute, to be 
appointed by him for that effed, under the pain of 
L. 100 Scots; at the delivery and inbringing of 
which protocols by the relid. Sec. the clerk-rcgi- 

Jler, or his depute fore [aid, is ordained to make a 
note of the names of the faid relid. Sec. of the de- 
fund Notaries, to the effed that when, any fhall 
purfue for a tranfumpt of any inf rument forth of 
the fame, he fhall be ajlrided to fummon the re- 
lid, &c. to the end fatisfadion, at th£ modifica- 
tion of the Lords ofScffon, may be made to them. 
And by this ad it is declared. That the forefaid 
claufe of this- ad for inbringing of protocols., ex- 
tends not to clerks of burghs-royal, whofe relid. 
Sic. are holden to deliver the fame to the magi- 

Jlrates of the burgh, to.be made forthcoming to all. 
having interef. 

C 3: And 
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And by a£t of fcderunt, the 29th July 1680, 
it is ordered, That letters on fix days be direct 
at the clerk-regifcer's inftance, or his depute to 
the admijjion of Notaries? charging the relict? exe- 
cutors? and cautioners of Notars? to bring in? and 
deliver to them the protocols of deceafed Notaries, 
conform to the acts of parliament; and alfo charg- 
ing Notars who have informal or defective pro- 
tocols? to produce them at the head burgh of the 
/hire where the Notary does ref ids? before thefaid 
depute; and when cautioners are unfujicient? to 
renew the fame; and that general letters be di- 
r.ccicd? at the clerk-regifier's infiance? for that 
end? on a lift fubferibed by him. 

In a decition, 19th February 1680, the 
.Lord RegLfter contra Sir William Primrofe, 
clerk of the Notaries, it was found, That the 
Ilegifter’s depute, called the clerk of the Nota- 
ries? was deprivable, for not calling in the 
jirotocols of deceafed Notaries by the fpace of 
five vears; to which the Lords found him 
aftually obliged, though it was alledged, That 
by the acts of parliament he was only obliged 
to receive the protocols when they were 
brought in, but not to call for them ; nor was 
it poilible for him to know when Notaries 
died ; and therefore, by the above-mentioned 
apt 45. pari. 11. Ja. VI. Iheriffs, &c. are or- 
dained to acquaint him of the death of Notaries 
within their jurifdictions : for it was urged, 
that the obligation to bring in the protocols 
being committed to this clerk, and he being 
only intruded with it, the ad would be elufoiy 
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if he were not obliged to do diligence, fince 
none elfe could do it, and he might cafily in- 
form himfelf, at lead once a-year. It was alfo 
debated, That, by the above act, the clerk to 
the Notaries was obliged to underfland fuffici- 
ently the office of Notary; though it was 
anfwered, That he was no further obliged 
than to draw a bill for their admiffion. Vide 
Mackenzie’s obferv. on the above act, and Stair’s 
decifions, part 2. p. 759. 

The Notary then gets from the clerk to the 
admiffion one of thefe protocol-books; and 
this protocol is marked by the clerk on each 

I leaf, by the fubfcription of his name; and he 
prefixes a docket to the book, certifying the 
number of pages. 

The following a<ft of admiffion was former- 
ly not only inferted in the regifler kept by the 
clerk of the Notaries, but likewife inferted in 
the Notary’s firft protocol. At prefent it is only 
inferted in the regifter kept by the clerk, and 
the Notary gets a commiffion figned by the 
him, in which the long docket is alfo inferted; 
which commiffion, for a further illuflration of 
this fubject, I thought proper to infert: and, 
although the king’s letters are not now ufed 
to pafs his Majefty’s own hand (as has been 
faid, p. 19.), yet they pafs the cachet, and 
are delivered to tire Notary, which he keeps. 

At 
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At Edinburgh, the iff day of January^ One 
thoufand fc-vcn hundred and feventyfeven 
years, and of his Majtffy's reign the feven- 
teenth year. 

IN prefence of the Lords of Council and Sef- 
fion, compeared A B writer in Edinburgh, 

fon of C D merchant in Edinburgh, and re- 
prefented to their Lordlhips-, by petition, that 
he was duly prdented, and fully qualified to 
exerce the office of a Notary-public : And 
therefore prayed their Lordlhips to admit him 
thereto, upon his being found qualified in 
terms of the ads of Parliament. And with the 
faid petition he produced a prefentation of the 
tenor afterwritten.. 

GEORGE R. 
Lord Prefident, and remanent Lords of Courr- 
cil and Sefiion, we greet you well: Whereas 
we are informed that our lovit A B writer in 
Edinburgh, hath by his literature and good 
education fufficiently qualified himfelf to ex- 
erce the office of a Notary-public: Therefore 
we have conflituted and created him a Nota- 
ry-public during his life, with all the cafualties 
and privileges thereto belonging, provided your 
Lordfhips find him fufficiently qualified for 
that purpofe. And it is our will, that ye ad- 
mit. him to the faid office, if after trial taken 
ye find him fufficiently qualified for the fame: 
Receive his oath, and caution for the due ad- 

minillration 
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miniftration thereof, and authorize him with 
your Lordfhips tdlimonial thereupon. Given 
at Edinburgh, <b‘c. 

And conform whereto the faid Lords of 
Seflion having remitted to the Lord C and 
Lord K to take trial of the qualifications 
of the faid A B, and they, after trial taken, 
having found him fufficiently qualified, the 
faid Lords of Seflion, upon the faid ill day of 
January, admitted the faid-J B to the office 
of a Notary-public, and remitted to the clerk 
to the admiffion of Notaries, to mark his pro- 
tocol-book, receive his caution, and take his 
oath de fideli adminijlratione. And accord- 
ingly, in prefence of J. R. B. compears the 
faid A B, and makes oath de fideli admi- 
nijlratiorte. And having received from the 
faid clerk an protocol-book, containing the 
number of ninety-one leaves, all duly mark- 
ed, with the clerk’s fign and fubfcription- 
manual upon the firft, the laft, and every 
tenth leaf, and with his fubfcription upon 
every other leaf; he the faid A B, and X T 
writer to the fignet, as cautioner for him, 
hereby enact, and bind and oblige them joint- 
ly and feverally, and their heirs, executors, 
and fucceflbrs, for the faid A B his honelt 
and faithful adminiflration of his office, con- 
form to law, under the pain of deprivation, 
and fuch other punifhments as the faid Lords 
fhall inflict, and likewife of fuch fine to be 
paid by him and his faid cautioner as the faid 
Lords ihall think fit, and to fatisfy and pay to 
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every perfon prejudged by his mal-adminiflra- 
tion fuch damages as the faid Lords (hall mo- 
dify, under the penalty of One hundred pounds 
Scots, over and above performance. As alfo, 
that the faid Notary {hall ufe the like fign and 
fubfcription-manual as is hereto annexed in all 
inftruments of feifin, refignation, and other 
inftruments of importance which fhall be gi- 
ven by him; and lhall infert all fuch inftru- 
ments of importance in his protocol-book, 
within fifteen days after his lubferibing there- 
of, under the like penalty of One hundred 
pounds Scots for each failure, befides forfei- 
ture of his office, which by fuch failure fhall 
ipfo faflo ceafe and become void. As alfo, 
that how foon the protocol-book now deliver- 
ed to him fhall be completely filled up with 
inftruments as aforefaid, that he the faid No- 
tary fhall, within fifteen days thereafter, take a 
new book, marked by the faid clerk, or his 
fucceflbrs in office; and fucceffively as a for- 
mer book fhall be finifhed, fhall take a new 
one, marked as faid is, under the penalty of 
One hundred pounds Scots for each failure: 
As alfo, and under the like penalty, that the 
faid Notary fhall make patent his protocols, 
to be infpe&ed by the faid clerk, or his luc- 
ceffors in office, as oft as defired: And that 
the heirs and executors of the faid Notary 
fhall, within fixty days after his death, bring 
and deliver all his protocol-books to the laid 
clerk, or his fucceftors in office. And he the 
faid Notary obliges him and his forefaids to 

relieve 
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relieve his faid cautioner and his forefaids 
of the premiffes, and all cods and damages 
thereby, and to find new fufficient caution, in 
cafe his prefent caution fhall prove infufficient. 
And both of them confent that letters of horn- 
ing on fifteen days charge may pafs upon a 
/fecreet to be interponed hereto, and to which 
the faid Lords have interponed their authority 
accordingly, at Edinburgh, the faid firfl day of 
January One thoufand feven hundred and fe- 
venty-feven years. 

Here follows the docket, as in p. 36. 

Copy of the commijfion prefently given and fubfcrib- 
ed, upon Jlampedpaper, by the clerk, to allper- 

fons admitted Notaries. 

At Edinburgh, the firft day of January, One 
thoufand feven hundred and feventy-feven, 
and of his Majcflfs reign the feventcenth 
year. 

WHICH day, A B writer in Edinburgh, 
being duly and lawfully conffituted 

and created Notary by me, and prefented to 
the Lords of Council and Seffion, is, after 
examination, found qualified, and thereupon 
admitted by their Lordfhips a Notary-public, 
with his Majefly’s authority to ufe and exerce 
the faid office as fully and freely as any other 
does, or may do within- Scotland. And as he 
hath given his oath de fdeli adminijlratione, 

and 
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and received a protocol book, confiding of 
ninety-one leaves, all duly marked by me 
the clerk hereto fubfcribing, fo he hath found 
caution for the honed, faithful, and due ad- 
minidration of his ofdce, conform to law, 
and is to ufe the like fign and fubfcription 
manual, as is hereto annexed, in all indru- 
ments of feifin, refignation, and other in- 
druments of importance which lhall be given 
by him. Extracted from the records of the 
admidion of Notaries by me J. R. B. clerk 
thereto, this fird day of January One thou- 
fand feven hundred and feventy-feven. 

J. R. B. 

Follows the fign and fubfcription manual, to be 
ufed by the faid A B in all infruments of im- 
portance. 

Ft ego vero A B, 

Praemida attedor. Clericiis Edinburgen- 

Jab N. P. i > dmefin ac No- 
tanus pubhcus au- 
fforitate regali, ac 

per Dominos Concilii et Scffionis fecundum teno- 
rem acli parliamenti admijfus: fuia pracmiffs 
omnibus et fngulis, dum fc ut prcemittitur, di- 
cerentur, agerentur, et fierent, una cum prano- 
minatis tefibus prafens perfonalitcr interfui; ea- 
que omnia ctfngula pramiffia Jic fieri et diet vi- 
di, feivi, et audivi, ac. in notam cepi: ideoque 
hoc prafens publicum infirumentum manu mea 
(vel alicna j fiddlier feriptum cxinde confeci, ac 

in 
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in hanc fnibUci injh umenti formam redegi^ Jigno- 
cji/e, nomine, et cognoniine meis folitis et confuetis, 
fignavi ei fubfcripfi, in fide in, robur, et tejlimo- 
niuni veritaiis omnium et fingidorum pr a mi forum 
rogatus et requifitus. A B, N. P. 

The above docket is alfo written at the end 
of the act of admiilion, in the clerk’s re- 
gilter, in a column towards the right hand, 
and towards the left is written the Notary’s 

j hgn and fubfcription manual, and at the foot 
the cautioner fubfcribes, and ajjain the Nota- 
ry for his relief. And further, this docket 
is ufed by the Notary in all inftruments of mo- 
ment; and for inftruments of leffer moment 
he has another fhort one, which is not made 

I up of a number of fixed and unalterable words, 
like the atteftation fubjoined to inltruments of 
higher importance, but is fuch as the Notary 
alfo afiumes to himfelf at his admiflion. One 
or two of which I have thought proper to fub- 

!l join, and lhall not repeat them hereafter; as, 
j fuod vidi afero.—£>U(Z attejlor.—Pramijfa ejfe 

‘vera, ego A B Notarius publicus requifitus, atte- 
jlor : Or, Ita ejfe ut puzmittitur, ego A B N.- P. 
rogatus, attejlor ; and the like. 

Befides thefe dockets there are two or three 
- more compofed of a certain form of words 

fuitable to the bufinefs or paper they are ap- 
plied to; and that either in attefting doubles 
of original papers, or fubfcribing for perfons 
who cannot write. The docket adje&ed to 
copies of writs will run thus. 

D “ What 
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<c What is above \cr before] written, is a 
£C true, fall, and exaft copy of the original, <&c. 
“ [here take in the name of the paper'] made and 
cc granted by A to B, of the date, tenor, and 
“ -contents particularly above [or before] writ- 

ten, without addition, diminution, or altera- 
“ tion whatfoever; being duly collationed and 
“ compared by us Notaries-public, at, &c. 
“ before thefe witneffes, &c.” 

The fame in Latin. 

ffiuodcjl fupra [vel ante a] feriptum, ejl vera, 
plena) ct exacia copia originalis, ioc. fades ct con- 
ccjfce per A, ad et in favorem B, de data, ten ore, 
et contends pariicularitcrfupra [ vel antea]fcriptis, 
abfqueadditions, diminutions, et variatione aliqua- 
li, debite collationata et comparatcc per nos Notari- 
es publicos fubferibentes, apud  die menjis — 
anno Domini millefimo feptingentefimo feptuagef- 
mo feptimo, coram his tejlibus. Sic. 

Another form of the fame. 

“ I A, Notary-public under-fubferibing, do 
“ hereby teftify, that this prefent copy above 
“ written, taken from the original inltrument 
« or contraA, &c~ of the date and tenor at 
<c length above written,being diligently heark- 
« ened, feen, and read by me; and becaufe 
e‘ in all things, and by all things, I found it 
“ to agree verbatim with the principal and 

“ original above fpecified ; and that it is nei- 
“ ther rafed nor cancelled in any part there- 
<e of; therefore I, together with another No- 

“ tary- 
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<c tary-public, have fubferibed the fame, te- 
44 ftifying' this by our hgn and fubfeription 
“ manual, at before witnefles fpe- 
“ daily called and required to the premif- 
“ fes.” 

So it is, I -D, Notary-public, and co-notary 
“ in the premises, fpecially called and requi- 
44 red, do teftify the truth of the above-named 
44 copy, in all things, and by all things, as a- 
44 bove fet down, by this my fign and fubferip- 
44 tion manual/’ 

The docket adjeded to writs when perfons 
cannot write, will run thus: 

De fpeciali mandato difti d (a), calamum tan- 
genlis^ feribereque nefeientis (b), ut aft nut, ego 
B Notarius publicus pro eo fubferibo. 

If a Notary fhall accept a bill of exchange 
for one who cannot write, the docket may 
run thus: 

De fpeciali mandato dicti A, calamum tangen- 
tis, feribereque nefeienth, ut aft rah, ego B No- 
tarius publicus acceptationern bilUe cambii fupra- 

feriptoi pro co fubferibo, apud  die menfis — 
anno Domini , coram his teflibus , 
ad pramifa ’vocatis ct requifith. 

{a) If the perfon be unknown to the Notary, acid, von 
mihi, Jed dictis tejlibus. noti, f ront ipfi aJJ'eruArunt. 

(b'j If the perfon could write, but by fbme difeafe or 
temporal impediment, is hindered, add here, ob cegritudi- 
nem, podagram, paralyfm, mulnus, &c. as the fact is. 

Thefe dockets are all as valid in Engliih, and as com- 
mon now-a-days. 

D * The 
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The co-notary’s docket: 
Et Jimiliter^ dc fpeciali mandate., he. ego C 

Nctarius publicus, et co-notarius publicus in pree- 
mijjn, acceptationcm, he. data, loco, et coram 
tcjlibus fupraferiptis. 

The Notary being thus furnifhed with all 
things neceflary, may practife over all Scot- 
land, in all honefl and lawful bufmefs rela- 
tive to his office; which may be reduced to 
the following heads. 

i. The giving, forming, and extending of 
inftruments when required by parties. 2. 
The giving and extending of notorial copies 
of papers. 3. The fubferibing of writs and 
fecurities for and at the requeft ofperfons who 
cither cannot write themfelves, or who can 
write, but by reafon of fome ficknefs or .indif- 
pofition, or other temporal impediment, are at 
the prefent time incapable. Which fliall be 
•difeourfed of in their proper places. 

PART II. 

Of Notorial Inflmments of all kinds. 

T I T L E I. 

Of Injlruments in general. 

TN the former part of this treatife I have 
given a fhort account of the different 

kinds of Notaries, and the way prefently 
ufed 
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ufed of admitting fuch as incline to praftife 
that employment in this kingdom: in the 
next place, I come to narrate the feveral kinds 
of initruments that are commonly now in 
ufe, as well for the completing, as thofe re- 
quilite and neceffary for the extinction of he- 
ritable rights; in doing of which I {hall en- 
deavour, as much as pofiible, to illuftrate 
the initruments, fo as that one may be en- 
abled to extend, form, and draw up any in- 
{trument whatever. 

An inftnunent may be defined, Afolemn 

and duly-regulated deed or 'joriting^ made and gi- 
ven under the hand of a Not ary-public, as a 
proof and evidence of -what is legally done, and 
formally therein reprefented. 

The requihtes of all inftruments, as well 
as every other law-writing,' confift in its be- 
ing agreeable to law, and Inch as is in com- 
mon ufe; its being certain either in itfelf, 
or relatively, with refpect to another writing 
mentioned in it, and to which it refers, and 
by which it can be made certain and deter- 
mined, and from which may appear what it 
contains: for it is equipollent in law, not to 
be, and not to appear; and an inflrument that 
is doubtful, uncertain, or general, makes no 
faith. r 

In its form, it mull be perfect, i. c.. have 
all the ufual claufes of ftyle, and other folem- 
nities; it. mud not be rafed or feraped with, 
a knife, or vitiated in any part of it, which 
will mar and keep it from being probative : 

D 3 for 
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for every writing is individuous, i. e. it mud 
be admitted wholly or rejecled wholly, ex- 
cept it confifl of divers articles of i’eparate 
matter, fo as one of them do not relate to 
the other, and may fubhft by itfelf; but this 
is doubtful, and depends on circumitances 
in arbitrio judicis. 

The mind and defign of parties fhould be 
diftinctly fet down, and exprelfed in words 
not vitious in orthography or grammar, and 
the fentences well conceived, that the writing 
be effectual and obligatory: for the words 
fet down are to be judged not to be idle, but 
operative. 

The fettled order and tenor commonly 
made ufe of in that kind* of writing, and e- 
ffahliihed by immemorial cuflom of ftyle, is 
to be obferved. 

Of this order in general there are three 
parts: i. The beginning, from which the 
minds of the contractors may be gathered. 
a. The middle, which is regulated by the 
extremes, i. e. the antecedents and confe- 
quents. 3. The end or conclufion. 

The requifite foiemnities in all inffru- 
ments, by the civil law, were thefe follow- 

ing: The year of the emperor’s reign; the 
name of the prefect conful; the number of 
the ihdiCtion; the month, and day of the 
month on which the inftrument was made. 

Novel. 47. cap. 1. in pr. § 1. the witneffes 
names and designations prefent, Novel. 73. 

cap. 1. & 2. and fee Wcfenb. ad Pand. de 
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fide injlr. n. 5. the name of the Notary: and 
to all which the Emperor Maximilian, in 
his conflitution concerning Notaries, made in 
the year 1512, § 1. ordered, that the name 
of God fhould be invocated in the beginning 
of all inftruments. 

In this kingdom inftruments of moment 
are completed by the folemnities following: 
1. The invocation. 2. The year of our Lord. 
3. The month. 4. The particular day of the 
month. 5. The year of our Sovereign’s 

1 reign. 6. The prefence of the Notary and 
witnelfes. 7. The compearance of the party, 
or his procurator. 8. The fubftantial part of 
the inftrument. 9. The requiring inftruments 
from the Notary by the parties concerned 
upon what was done. 10. The place where, 
and the particular hour of the day in which 
the inftrument was taken. 11. The names 
and defignationsof the witnefles prefent. Lajlly, 
The Notary’s docket. All which will be 
clearer by the following example. 

IN omine Domini (a) nojlri Jefu Chri/li, A- 
men. P:r hocprafenspublicum injirumentiwi 

Clinchs patent evidenter et fit noium, quod anno 
incarnationis Domini miUefuno feptingentefuno fep- 
tuagefmo feptimo, menfis vero Januarii die pri- 

(a) Vel, In Dei nomine. Amen. Vel, In nomine Pa- 
Iris, Filii, et Sjoiritui Sai.Ui} Amen, 

may 
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regnique S. D. N. (a) Georgii ‘Tertii, 
Dei gratia, Magna Britannia, Francia, et Hi- 
bernia Regis, fideiquc defenforis, anno decirno fep- 
timo, in mei Notarii publici tejliumque fubfcribenti- 
um (a) prafentiaperfonalitcr comparuit A, [hoc 
loco inftrumenti pars fubrtantialis inferitur, et 
deinde fubfequuntur luce verba], de et fuper 
quibus omnibus et fingulis didlus A, a me Notario- 
publico fubfcribente,Jibi fieri pet iit unum vel plura 
injirumentum feu injlrumenta, publicum feu publi- 
ca. Acta erant hac Edinburgi, in domo B mer- 
e at or is ibidem, in claufura ‘vulgo vocata et in 
inferiore camera ejufdem, boras inter et  
ante [vel poJP\ meridiem, die, menfe, anno Do- 
mini regnique Regis■ fupraferiptis, prafentibus ibi- 
dem probis viris C ct D tejlibus ad pramiffia vc- 
catis par iter que rogatis et requijitis. [Deinde 
fubfequitur lignum cum iigillo Notarii.] 

The fame in Engliffi. 

IN the name of God, Amen. Be it known 
to all men by this prefent public in- 

ftrument, that upon the fir ft day of Ja- 
nuary, One thoufand feven hundred and 

(a) By thefe letters S. D. N. is to be imderftood Sere- 
nijjimi Domini vojlri: and I find that the Roman empe- 
rors, in all public inftrutnents, were called SacratiJJimi. 

(i>) In old Ryle, it was fubferiptorum, but fince the a£t 
of parliament 1681, all witnefles inuft fign inftruments of 
importance, (as (hall be noticed hereafter); and therefore, 
fince that act, this word is changed from fiebfcriptorum■ to 

Jidrfcribentium. 
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fcventy-feven years, and of the reign of our So- 
vereign Lord George the Third, by the grace 
of God, King of Great Britain, France, and 
Ireland, defender of the faith, the feven- 
teenth year, in prefence of me Notary-public, 
and witneflfes fubfcribing, compeared perfon- 
ally A, \_here infert the fubjlantial part of the 
inflrument, and then the formal, as follows^ ; 
whereupon all and fundry the premiffes the 
faid A afked, required, and took inftruments, 
one or more, from me Notary-public. Thefe 
things were done at Edinburgh, in the houfc 
of B merchant there, in clofe, and in 
the lower room thereof, betwixt the hours of 
— and — before [or after] noon, before, and 
in prefence of C and D, witnelfes to the haill 
premiffes fpecially called and required &c. 

As to the place where the inftrument was 
made, it is to be remarked that it is twofold : 
1. The place in general, as that of a city, vil- 
lage, manfion-houfe, &e. and, 2. Whatthe law- 
yers term locus loci, or the fpecial houfe, or 
particular room of that houfe, as in the above 
inftrument; as to which, if the bufmefs require 
the locus loci to be mentioned, then the inftru- 
ment muft bear it. Vid. Author. Artis Notari- 
at, p. 304. 

The words afked and required are fo neceffary 
in all inftruments ol importance, both with 
refpedl to the Notary and witneffes, that Craig, 
lib. 2 dieg. 7. tells us, that the omiflion there- 
of with ufped to the Notary, will vitiate the 

* inftrument; 
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inftrument; and further adds, that the diffe- 
rence betwixt the Notary’s being alked and 
required, and the witnefles, is, that the requi- 
fition of the Notary is always to be exprefled, 
but that of the witnefl'es may be fometimes 
prefumed. 

Of old, the inferting and defigning of wit- 
neffes was fufficient, although they did not 
fubfcribe ; but by acl 5. pari. 3. Charles II. all 
writs are declared null and improbative, except 
the witnefles fubfcribe ; and the ad particu- 
larly mentions, that witnefles muff fubfcribe 
all injlruments effeiftn, refignations adremanenti- 
am, and injlruments of intimation of qffignaiio?is, 
tranflationsy or retrocejfions to bonds, &c. From 
this ffatute it is fit to obferve, although other 
inftruments taken by Notaries, not mentioned in 
this ad, continue in their former condition, 
and need no fubferibing witnefles; neverthe- 
lefs it is more fecure, that witneffes fubfcribe 
all kinds of inffruments, which will the better 
fix in their memory what they fign : for which 
end every Notary ought to be cautious to 
have prefent with him, at ail his inftruments, 
honeff and faithful witnefles, not liable to any 
exception, and always iuch a number ol them 
as are requifite and neceflary for the particular 
bufinefs to which they are called; and the 
more the better; but at the leaft two. Vide 
infra, tit. 8. 

Inffruments of lefs moment do not require 
fo many folemnities ; and the invocation is ge- 
nerally omitted; and, for molt part, they be- 

gin 
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gin with the place, day of the month, and par- 
ticular name thereof, the year of God, and of 
the king or queen’s reign, in the following 
manner: 

Apud Edinburgum, prima die menfis Jamia- 
rii, anno Domini millefimo feptingentefmo feptua- 
gefimo feptimo, S. D. N. regis anno decimo fepti- 
vio. Spaa die, in mti Notarii publici et tejiium, &c. 
Or thus in Englifli: “ At Edinburgh, the 
“ firft day of January, One thoufand feven 
44 hundred and feventy-feven years, and of his 
<c Majefty’s reign the feventeenth year. The 
“ which day, in prefence of me Notary-public, 
<£ &c.” 

There are, in molb part of inflruments, 
three perfons necefl'ary, befides the witneffes, 
as in feifms, intimations, requifitions, &c. 

For the completing of feifins, the prefence 
of the fuperior or his bailie, the vaffal or his 
attorney, and the Notary, are requihte ; for 
intimations, the perfon intimator, the perfon 
to whom intimate, and the Notary; for re- 
quifitions, the perfon requiring, the perfon 
from whom required, and the Notary. 

As a Notary is a fort of judge, (the civi- 
lians, as has been already obferved, call him 
a chartulary one'), exercifing voluntary jurifdic- 
tion, he can do nothing but at the defire, and 
by the order of parties, or their procurators ; 
therefore he cannot be Notary and witnefs to 
his own deed, as was found in the cafe Leckie 
contra Cuningham, -20th November 1627, 
obferved by Durie ; nor can he be both pro- 

curator 
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curator and Notary, Mackenzie’s Inflitutions, 
book 3. tit. 5. § 3. and Scot Drumlanric, 
July 3. 1628, obferved by Durie: neverthe- 
lefs, according to foreign cuftom, and for the 
facilitating of commerce, it is ordinary for 
Notaries in this kingdom to proted bills at the 
defire of merchants without any procurator. 

When one is authorifed and impowered by 
another to appear in any bufmefs as his procu- 
rator or attorney, it ought to be done by a writ 
under the party’s hand ; and although the con- 
ftituent’s papers are frequently holden as fuffi- 
cient, yet the Notary ought to be cohfcious 
of this mandate to the procurator: however, 
in requifitions this does not hold; for an in- 
ftrument of requifition was found null, be- 
caufe it did not bear a procuratory produced 
the time of the requifition: and, although an- 
other inltrument was produced, extended by 
the fame Notary, bearing a procuratory pro- 
duced, the Lords refufed to admit the fame, 
after the judicial offer of the firfl (the cafe not 
being betwixt the wadfetter and reverfer, but 
betwixt a creditor and donatar); although it 
was pled in fupport of the firfl inftrument. 
That the Lords had, in many cafes, fuflain- 
ed requifitions or premonitions by procurators, 
without mention either of the produftion or 
reading thereof, when an anterior procuratory 

is produced in proccfs, and when the procu- 
ratory was not called for, 12th January 1677, 
the creditors of Wamphray contra the Laird 

of Calderhall, obferved by Stair. 
Likewife 
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Likewife the party authorifed as procurator, 
fhould not only have a procuratory, but it is 
alfo incumbent on him to deliver his procu- 
ratory to the Notary, to the effect the Notary 
may read the lame to the party, although the 
perfon to whom intimation is made ihould 
neither defire nor require to fee the procura- 
tory; for the Notary’s reading thereof, with- 
out the procurator’s order and direction, is 
not an aft of his office, nor does'it belong to 
him to be Notary to his own deed, but in fo 
far as he has the preceding warrant of the 
requirer: wherefore it is neceffary for the 
procurator to defire the Notary to read the 
fame; upon which he ought to do it, and give 
inftruments thereon. Nor will a probation 
by witneffes, that the procuratory was produ- 
ced, be admitted; becaufe fuch folemnities 
are not prefumed, and cannot be proven by 
witneffes, but by valid and formal inftruments, 
Dirleton, p. 211. 

Requilitions made to minors muft alfo be 
made to their tutors and curators perfonally, 
or at the market-crofs by letters of fupple- 
ment; and although an inftrument of requi- 
fition bear that it was made at the market- 
crofs to tutors and curators, yet without 
thefe letters it will be null, as was found 
rSth June 1680, Gordon contra Earl of 
Qucenfberry, obferved by Stair. But requi- 
fitions made to minors by their fuperiors, 
to come to treat and confer upon a purpofe of 
marriage, or the like, needs not be made 

E to 
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to their tutors and curators, but is fufficient 
if made to the minors themfelves; becaufe 
the confent of tutors and curators is not requi- 
iite to the minor’s marriage, and fo they need 
not be required; as was found 3d July 1622, 
French contra L. Thornidykes, obferved by 
Durie. 

Although what in the firft part has been 
faid anent the Notary’s protocol, may be 
thought fufficient; yet, by the following de- 
cifion, Notaries will oblerve how cautious 
they ought to be in making out and ligning 
the minute of any bufinefs, or inferring it in 
their protocol; left, by any unforefeen acci- 
dent, they, by their negligence or omiffion, 
may render the whole bufinefs abortive, and 
thereby fubjedt the party-employer to a great 
deal of fruitlcfs charges and expenfes. The 
cafe was thus: A requifition from a debtor 
being made in prefence of witnefles, and an 
inflrument thereon required from a Notary, 
who wrote with his own hand a minute, but 
deceafed while an inftrument was to have been 
extended; the requirer purified the debtor 
for extending and making up the inftrument; 
and craved, that he (the debtor) and the 
witneffes might be examined; and that, up- 
on probation that the requifition had been 
made conform to the faid minute, an inftru- 
ment under the clerk-regifter’s hand Ihould be 
equivalent to one which the deceafed Notary 
might have figned. The Lords refufed the 
faid defire, in refped the faid minute was nei- 
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ther fubfcribed by the Notary, nor in his pro- 
tocol. And Dirleton in thisdecifion, decif. 102. 
adds. That requifition, or Rich acius legitbni, 
cannot be proven but by inftrunients perfctSt- 
ed as to all neceflary folemnities, at lead the 
minutes of the fame under the Notary’s hand. 
And though the debtor, or party concerned, 
may know that fuch deeds were done de fado ; 
they may be ignorant, and are not obliged to 
declare whether they were legally done or 
not. 

•»As to the particular fort of paper, or ma- 
terial on which inflruments of coniequence are 
to be writ, the conftitution of the Emperor 
Maximilian, mentioned above, ordains all 
notorial inllruments to be wtitteit on parch- 
ment; but Gail, in his prad. cbf. lib. 1. obf. 
119. ?i. 3. adds an exception, Unlefs by cu- 
ftom it be otherwlfe ; becaufe (faith he) fuch 
cultoms are allowed of in the fovereign court 
of the empire, called the bnperial chamber^ 
notwithfcanding of that conllitution. 

Formerly in Scotland indruments of impor- 
tance, fuch as feifms, &c. were either written 
on parchment or paper; for there never was 
a legal neceffity to write them on either, until 
that by an adt of the Britifh parliament, the 
10th year of Queen Anne, it is datute, That 
all injlruments ofrefignation of any heritable right y 

as of houfes, lands, tithes, mills, fflAngs, &c. all 
charters of rejigiiation, confirmation, Novodamus, 
or adjudication, retours of any fervice of heirs, 

precepts of Clare conftat, and feftns of all kinds, 

E 2 &c. 
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&c. iliall be written on ftamped vellum, un- 
der the pain of nullity. On all which fkins, 
whereupon the faid evidents are ingroffed, 
there is a duty of is. ^d. Sterling, befides 
the price of the vellum, paid to the colleftor 
of the (lamp-duties ; and this duty is to con- 
tinue for the fpace of 32 years, from and af- 
ter the 10th of June 1712: and all writings, 
rights, and obligations aforefaid, written on 
vellum and not (tamped, (hall not be avail- 
able in law or equity, unlefs L. 5 Sterling, 
together with the above duty for every fuch 
writing, be paid. 

There are in Scotland various kinds of in- 
flruments made ufeof; fome of which are re- 
quifite and neceffary for completing or ex- 
tinguiihing heritable rights: to the fir(l-of 
which, inftruments of feifm and refignation 
relate; to the latter, indruments of premo- 
nition, confignation, requifition, and atten- 
dance. To the completing of perfonal rights 
relate inftruments of pofteifion, intimation of 
perfonal obligations, and inftruments requi- 
ring perfons to do, pay, or perform fomewhat, 
or fomewhat to be done by the taker of the 
inftrument; as requiring fums due by bills 
or bonds, where there is a claufe whereby the 
creditor is obliged to require his money; or 
inftruments that a debtor is to confign a (um 
due by bond, if the creditor refufe to accept 
of the fum; amidft a number of others, as you 
will fee by the fequel. 

TITLE 
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TITLE II. ’ 

Of Inflruments of Seifin. 

A Formal feifm (as defined by my Lord 
Stair) is, The injirument of a Notary-public r 

bearing the de'i-very offytnbolicalpojj'tffion by the 
fuperior or his bailie, to the vaf hi or his attorney, 
by delivery of earth and Jlcnc, and other fymbols 
accuflomed, upon the ground of the fee. 

Before the reign of King James I. the form 
of tradition of lands and houfes, <&c. was ve- 
ry uncertain. Some were of opinion, that 
pollellion could be given by the fuperior by 
Haft' and bafton, at any place, and even not 
upon the ground of the lands; others, that 
the delivery of the keys was fufficient; and 
others thought, that pofieflion could only be 
given in the fuperior’s court; and there were 
fome who were of opinion, that it might be 
given before the other vaflals, although not 
in the court. 

Craig, lib. a. dieg. 7. tells us, the old form 
was, that the feller of lands or houfes went 
out of the door, and the buyer entered; ib 
that die opening' and elofing of the door was 
a perfect feifin: that thereafter, tradition or 
feifm was given by delivery of a penny to die- 
bailie: and adds, that long thereafter, even 
near to his time, the bailie’s feal upon the fu- 

perior’s difpolidon, charter, or precept, was 
E 3 fufficient 
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-fufficient to inftrutl delivery of pofleffion. 
I herefore, till the time of the faid king, any 
charter, difpofition, or precept,1 from a fuperior 
to a vafl'al, mentioning liis heirs; or an heritable 
right, with true and real pofTeffion, without 
Emulation, was fufficient to complete the fee. 

Neither was there necellity in any cafe to 
prove the delivery, or the fuperior’s entering 
the valfal in polTetlion; but that was prefu- 
med from the polfeiTion itfelr: and therefore 
it needed not- be debated how the vaffal en- 
tered into pofteffion, or what warrant the bai- 
lie had to give him pofl'dlion; or what war- 
rant the perfon had as procurator or attorney 
for the valfal who received the pofl'ellion for 
him; for, if the vaffal was in the natural 
and civil poffelfion, all thefe powers were pre- 
fumed. 

But the name of Attorney (which is but fel- 
dom ufed with us, except in cafes of ftifm), 
together with the folemnities of feifms by the 
inftrument of a Notary, was firft introduced 
by the fame K. James, about the year 1430, 
he having brought them from England, (where 
he had been long captive) and the Englifh 
from France, as Craig in the above-cited place 
relate s. 

By all which it appears, that at this time it 
would be of no effect to' make a real right, 
•without the attefl: of a Notary. In which 
fenfe the vulgar maxim is to be underffood. 
Nulla fafina, nulla terra; which is net only 
jiectffary to the firft vafiid, but muft be re- 

newed 
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-newed to all his heirs and i'ucceffors: and 
therefore every heir mult be inleft in fees ; 
othenvife, if they die uninfeft, they never at- 
.tain the real right, but a polfdibry title to 
the fruits and rents; which will belong to 
their executors, in fo far as unuplifted, from 
their predecelfor’s death, till their own death, 
or renunciation to be heir; and will be affedt- 
ed for their proper debts; which will not af- 
fect the heritage, or the next heir entering, 
who mull enter to the defunct who died lail 
infeft, and will be liable lor his debts; but not 
for thofe of his apparent heir, who was never 
infeft: for the property or dominion of lands, 
or other fubjects acquired by dilpolition, per- 
mutation, or any other fmgular title, is never 
undevltood, in the conltrudlion of law, to be 
thoroughly .invelted in the perfon of the ac- 
quirer, but, on the contrary, deemed to re- 
main with his author until he has perfected 
his right by feilin. 

Seifin, when no latency or fraud can be 
qualified, may be taken at any time upon a 
lawful day; for a feifm, although it bore to 
have been taken circiter horam nonam -poft me- 
ridiem, was found valid, 19th November 1679, 
Arnot contra Turner, obferved by Stair. 

When lands lie contrguoufly, one feifm 
ferves for all, unlefs they be held by different 
fuperiors, or by different tenures ; and in ei- 
ther of thefe cafes the contiguity does not fave 
the trouble ot taking different feifins: but if 

the lands be difpprfed into diftant places, or 
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if the tenements are of diverfe kinds, every 
diftinft parcel, or particular tenement, requires 
a fpecial feifm, unlels they be united into a 
barony: for, according to Craig, lib. z- dieg. 
7. jQuot funt fundi difeontigui, nec in cha< ta uni- 
ti, totidem fijince debent inter-venire, uti plenum 
transferatur dominium. 

But, if they are either erefted into the dig- 
nity of a barony, or united together in one 
tenement, one feifm at the place appointed by 
the union, or upon any part of the united 
lands, if no fuch place is mentioned, becomes 
fufficient for the whole. As to the advantages 
belonging to this union, fee Craig in the a- 
bove-cited place. 

It hath been already told at what time fer- 
fxns were introduced into this kingdom; yet 
from the narrative of the 16th adl, pari. 22. 
Ja. VI. we may obferve, that notwithftanding 
this way of tranfmiflion of property, by the 
atted of a Notary, was clearer and more fe- 
cure for purchafers, than any formerly ufed ; 
nevertheltfs, until the erefting of the public 
regiflers, which by this a£t are injo’med, pur- 
chafers were very unfecure, as from the aft 
itfelf it appears; for it fets forth. That our 
Sovereign Lord confidering the great hurtfuftained 
by his Majefy's lieges, by the fraudulent dealing 
of parties, who having annailzicd their lands-, and 
received greatfunis of money therefore; yet by their 
unjuji concealing of fome private right formerly 

made by them, render the fubfequent alienation, 
done for great fums of money, altogether unproft- 
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able; which cannot be avoided, unlefs the faid 
-private rights be made public and patent to 
his Highnefs's lieges: for remedy thereof, and 
of many inconveniencies which may enfue there- 
upon, his Majefly, with advice and confent of the 
ejlatcs of parliament, Jlaiutes and ordains, "That 
there Jhall be a public regifter, in the which all 
reverfions, regreffes, bonds and writs for making 
of reverfions, or regreffes, ajfignations thereto, dif- 
charges of the fame, renunciations of wadfets, and 
grants of redemption, and ficklike all injlruments 

I of feifn, fhall be regiflrate within fixty days 
after the date of the fame, &c. But this 
aft is not extended to feifins and reverfions 
within burgh, nor to revOrfions incorpora- 
ted in the body of the infeftments. And like- 
wife, the aft ordains the clerk to regifter 
thefe different evidents within the fpace of 
forty-eight hours next after the receipt there- 
of, and to ingrofs the whole body of the writ 
in the regifter, under the pain of deprivation; 

^ and within the fame fpace to deliver to the 
prefenter of the fame their evidents marked 
by him, with the day, month, and year of the 
regiftration, and in what leaf of the book the 
fame is regiftrate. And all thefe fecurities 
are to be regiftrate either in the general regi- 
fter kept at Edinburgh, or in the particular 
regifter of every fhire, kept at the feveral pla- 
ces named in this aft. Sir George Macken- 
zie, in his obfervations on this part of the aft, 
ftates a queftion, Whether, when lands lie 
within difi'erent fhires, but are united j if in 

X that 
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that cafe they are to be regiltrate in the fnire 
where the place lies, at which the feifin is to 
be taken by the charter of union, or at all the 
places where the lands lie? But I would think, 
for fhunning any inconveniency of this nature, 
the regiftration of fuch feifins in the general 
regifter at Edinburgh would be fufHcicnt. 
However, I fubmit this to people of better 
judgement, efpecially feeing that by a decifion, 
12th June 1673, Faa cmira Laird of Pourie, 
obfertred by Stair, where this queltion occa- 
fionally occurred in the debate, the Lords left 
it undetermined. Sir George further adds. 
That fince this aft of parliament requires, that 
all feiiins, renunciations of wadfets, &c. ihall 
be regiftrate, I think (fays he) the booking 
of them is necelfary. Nor is it fufficient (as 
fome pretend) that they are produced and 
marked by the clerk; becaufe (as they fay) 
the lieges can do no more, and they ought 
not to be punifhedfor the clerk’s negligence: 
for if this were fufficient, no fmgular fuccef- 
for could be fecure; and the producer may 
purfue the clerk if he book them not, fmce the 
aft of parliament requires aftual regiftra- 

»tion. 
My Lord Stair, although he fpeaks nothing 

of a purfuic of this nature, neverthelefs in his 
Inflit. lib. 2. tit. 2. § 22. dates the quedion thus: 
If the keeper of the regi/ler of feifins do, according 
to the cujlom, mark the feifin regi/lraic, and attejl 
the fame by his fubfeription, and yet, by negligence 
or f aud,.Jhall not infert it in the regifler; whe- 

ther 
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ther in that cafe a purchafer bona fife, for cau- 
fcs onerous, though infeft thereafter, ■will he exclu- 
ded by that prior infeftment marked by the clerk, 
and not recordedf Though nothing has been cb- 
fervcd in this cafe, yet if feifins marked regiflrate, 
though not found in the rcgifter, were found fuf- 

fiacnt againft Jmgular fucceffors purchaftng there- 
after, the dcfign and tenor of this Jiatute would be 
eluded; fur the Jiatute bears, “ If they be not' 
regiftrate, f which mujl import their being infect- 
ed in the regijler J,thcy are null.” And therefore, 
though the keeper of the regifter hath attejledfuch 

feifins to be regijlraie, yet truly they are not regi- 
Jirate ; and no purchafer could befecure by infpec- 
tion of regijlers, if afalfe attefi of a clerk could 
exclude him, who oft-times is infolvent. 

Notwitbhanding what is laid by thefe two 
great lawyers, the parliament 1686, aft 19. 
Itatuted, That when a writ to be regihrate 
bears on the back, That it was prefented 
and regiftrate, it be a lufficient fecurity, al- 
beit it be not found in the regifter; but that 
keepers of regifters omitting or negligent, be 
pui ifhed as forgers of public regifters, and 
liable to the party’s damage. But by acl 18. 
pari. 1. fef' 6. K. William, the ftrft part of 
this ad is refcinded, and it is declared, That 
no feifm, or other writ to be regiftrated, be 
of force againft any perfon fave the granter, 
unlefs it be duly booked and inferted in the 
regifter; but the reft of the above ad is ra- 
tified, and the heirs of negligent keepers made 

liable 
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liable for damages, though no a&ion was rai- 
fed in the keeper’s lifetime. 

The thirty-fecond article in the ad of regu- 
lations, pari. 1672, “ appointing the keepers 
“ of regifters to have minute-books, and that 
“ the fame be quarterly collationed with the 
“ regifters, by the fheriffs and bailies where 
“ the regifters are kept, and two jultices of 

peace, under the pain of L. 100 toties quo- 
“ ties they negleft to collation, and depri- 

vation of the keepers, and paying damage 
“ to parties in cafe they fail in their duty, 
“ drc.” having fallen in defuetude: there- 
fore the Lords, by their a£t of federunt, 15th 
July 1692, ordained, “ That all keepers of 
“ regifters flrouldkeep minute-books of their 
<c feveral regifters ; and that immediately up- 
<e on prefenting any writs to be regiftrate there- 
“ in, they fliould let down the name and defig- 
li nation of the perfon prefenting, and the day 
<£ and hour when he prefented the fame, ex- 
“ prefling the general deflgnation of the lands, 
<e or other rights; and that the minute of each 
“ writ prefented fhould be figned by the pre- 
“ fenter, and by the keeper; and that the keep- 
“ er fhould infert the writs prefented, in the 
“ fame order as they are in the minute-book, 
“ under the pain of deprivation and damages, 
“ conform to the faid aft of regulations.” 
And by act 14. pari. 1. feffi. 4. William and 
Mary, this aft of federunt is ratified, and paf- 
fed into an aft of parliament; which doth ful- 
ly complete the defign of the acts for regiftra- 

tion 
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tion of feifms,, reverfions, allowances of appri- 
fings and adjudications, hornings, inhibitions, 
and interdictions : all which may affe£t lands, 
not only againft the granters and their heirs, 
but even may militate agaiaft fifigular fuc- 
ceffors. And it is not poilible for the keep- 
ers of the regillers to alter thefe minute- 
books, in refpett the minute of each right is 
figned by the prefenter thereof. Which mi- 
nute-book, by the above-cited a£t of parlia- 
ment, is to be made patent to all the lieges 
gratis; which, in fo far, may feem an altera- 
tion of the ad of regulations, which grants an 
allowance in money for infpeftion of the regi- 
fler: but yet this is only making free the in- 
fpe&ion of the minute-book. It is generally 
thought, that the fixty days within which fei- 
fms are to be regiftrate, are fo to be counted 
only, that either the day upon which the waits 
are dated, or the day upon which they are regi- 
ftrate, muft be free. 

Notwithftanding what has been faid, this 
neceffity of regiftration is only introduced in 
favour of fingular fucceflfors acquiring pofte- 
rior rights; and therefore the nullity of not 
regiftration was not fuftained at the inftance of 
one who had no ftanding right in his perfon, 
21ft July 1638, Rowan cont:a Colvin, obfer- 
ved by Durie. Nor will this nullity be fu- 
ftained in favour of the difponer or his heirs ; 
for quoad them thefe rights are valid without 
regiftration: nor was the not regiftration of 
a ieiftn found invalid at the inftance of a fon, 

F who 
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who got the eftate difponed to him by his fa- 
ther, with power to the father to burden it 
with a fum, fince this fon was found to be 
no third party, 27th February 1667, Coun- 
tefs of Carnwath contra Earl of Carnwath, ob- 
lerved by Stair. 

By aft of federunt, 5th June 1661, we learn, 
that, during Cromwell’s ufurpation, the form- 
ing and writing of fecurities in Latin was dif- 
charged: for that part of the aft which re- 
ftores the old form runs thus: And alfo con- 

Jidering, that, dwing the power of the late ifurp- 
ers, the ufe and cujlom of writing in Latin was 
then difcharged by tfoe pretended conmijfioners for 
adminifbration of jujtice ; therefore thefaid Lords 
ordain all charters, feifins, and other w its of that 
nature, as well fuch as pafs the feals as other- 
wife, which were in ufe to be fot med and written 
in Latin, to be continued in the fame language as 

formerly, before the year 1652. 
All inhruments of feifm in decency ought 

to be extended in the fame language with 
their warrant, it being unfeemly to fee Latin 
and Englilh intermixed in the fame writ. 

Inftruments of feifm proceed either upon 
precepts of feifin, commonly called a precept 
of Clare conjlat, or upon precepts of feifin con- 
tained in charters, difpofitions, contrafts, ei- 
ther of feu, wadfet, or marriage, or on heri- 
table bonds, or upon precepts forth of the 
chancery, upon retours direfted to the Iheriff- 
principal or his deputes; which, by a (As 77. 
pari. 6. James V. and 15. pari. iS. James VI. 

mult 
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muft be given by the fheriff-clerk as Notary; 
and he is not defigned Clericus diacefeos, but 
Clericus vieecomitatus. It is further to be noti- 
ced, that this laft-cited act 15. pari. 18. Ja. VI. 
narrates, that the above adt 77. appoints 
fuch fcifins to be taken by flieriifs and their 
clerks j yet there is no mention made here of 
Iherifts, but only of flier ill-clerks : and yet 
the Lords of Seflion do now find feifins null 
ope exceptlonh, unlefs they be given both by 
fticrilfs as bailies, and flieriff-clerks as Notaries. 

The reafon why feifins upon retours mull 
be given by the Iheriffs, is, becaufe fome ca« 
fualty belongs to the king out of the lands, 
conform to thefe precepts, for which ordina- 
rily the flicrill' takes fecurity when he gives 
feilin: and at the delivery of the precept, 
there is a note made by the director of the 
chancery in the refponde-book, bearing the 
fums for which the Iheriff is to take fecurity j 
and he is to be charged, and counts therefore 
yearly in exchequer. See act 96. pari. 7. 
James V. ad 64. purl. 11. and ad \ 24. pari. 
12. James VI. And there likewife belongs 
to the Iheriff himfelf a cafualty called a feijin 
ox. 

When one is to confider if inflruments of 
feifin be of a good ftyle and form, containing 
all claufes neceffary, let him know that, 

1. All fuch inltruments, having the com- 
mon ftyle, muft in the beginning have the 
date, which muft be a lawful one; the name 

i 2- fcX 
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of the month, the year of 'God, and of the 
king or queen’s reign. 

2. That in the prefence of the Notary and 
witneffes, upon the lands particularly after 
mentioned, compeared perfonally the party 
Jiimfelf, or his attorney, whofe power was 
known to the Notary, holding in his hand 
the warrant of this feifm, which is either a 
contract or difpofition, containing the precept 
of fuch a date, betwixt fuch and fuch parties; 
and then infert the obligement to infeft f ver- 
batim as in the warrant) in fuch lands (verba- 
tim as in the difpofitive claufe.) 

3. That this attorney prefented the con- 
tract or difpofition containing the precept of 
feifin, to the bailie conftitute, thereby re- 
queuing him to execute his office. 

4. That the bailie was willing fo to do, 
and, accepting, delivered the warrant to the 
Notary-public to be publifhed to the witnef- 
fes. 

5. That the Notary-public read the fame 
accordingly, and inferts in the inflrument the 
precept verbatim. It is to be remembered, that 
if tlris precept be in the middle of a writ, you 
pafs over all the other claufes, until In witnefs 
’whereof, and then go on to the end thereof, 
fubjoining the fubferiptions. 

6. That after fo reading of the precept, 
the bailie delivered to the party, or his attor- 
ney, date and feilin of the lands, (which are 
here to be particularly narrated), and that by 
deliverance of the lymbols of earth and ftone, 

dv. 
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&c. to the attorney, at the place appointed 
by the precept; then fpecify how the lands 
are to be holden. 

7. That the attorney alked inftruments of 
the Notary-public ; then the common ftyle of 
the end of all feifins, which mull bear the 
hour of the day. 

Lajily, The atteftation of the Notary, and 
his lign, and the fubfcription of four wit- 
neffes. 

In order to illudrate this matter, and to 
make it the more plain to all Notaries, I lhall 
follow out the feveral claufes of the above 
particulars, firll inferting them as given by 
that great lawyer, my Lord 6tair, in his Infii- 
tutcs, lib. 2. tit. 2. 

1. It mull bear the name of God, as its ini- 
tial words. 

2. The date by the day, month, and year 
of God, together with the name of the king, 
and the year of his reign. 

3. The appearance of the valfal, or his cer- 
tain attorney, with the fuperior’s bailie, in 
prefence of the Notary and witnelfes, upon 
the ground of the land, difponed, having 
in his hand the warrant of the feifin. 

4. The delivery of the precept of feifin to 
the fuperior if he be prelent, or, in his ab- 
lence, to his bailie; whofe warrant is fecured, 
becaufe there is-a blank left in the precept for 
his name; in which blank, any perlbn’s name 
being filled np, is fufficiently authorifed as 

bailie in that part fpecially conliitute.. 

ft 5* ft 
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' 5. It bears the bailie’s accepting of the 
precept, and delivering it to the Notary in 
prefence of the witnefles. 

6. The Notary’s reading of the precept,, 
and expounding it, if it be in Latin ; and 
then the words of the precept mull; be in- 
groifed. 

7. The fuperior or his bailie’s delivering 
of earth and (tone of the land, to the valfal 
or his attorney, bearer of the precept, or de- 
livery of any other accuflomed fym-bol, <&c. 

8. The attorney’s requiring inftruments. 
9. It mud bear, that thefe things were done 

upon the ground of the land, or other here- 
ditament, and the hour of the day, before 
two witneffes, at the lead, required thereto $. 
which witneffes mud now fubfcribe with the 
Notary, by aft of parliament 1681. 

Lajlly, The attell of the Notary, bearing 
the authority of his creation ; and that he was 
prefent with the witneffes, faying, Vidi, fcivi, 
et audivi; that the things contained in the in- 
ffrument were fo done as is expreffed therein ; 
and that he took a note thereof, and thereup- 
on drew a formal indrument, and inferted the 
fame in his protocol; whereunto are adjoined 
his fign, his motto, contained in his commif- 
lion, relating to his faithfulnefs and trud; 
and his name, or the initial letters thereof, its 
at the end of his aft of admillion. 

Ihe fird two of thefe folemnities you have 

in the foregoing title upon indruments in ge- 
neral; the others take as follows. When the 

feifm 
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feifin is given and taken by the fuperior’s 
bailie and the vafiaTs attorney, it will be tlie 
lame as in the forecited title to the words 
perfonaliter comparuit; and then fay, difoetus 
rvd generofm vir A de , {a) tanquam attur~ 
naius et procurator pro ct in nomine B de  
(f) cujus atiurnati pot eft as. mibi Notar to publico 

fubfcribenti 

(a) But if the vaflal be prefect with the fuperior’s bai- 
lie, the-form will be thus: cui et in cujiu favorem chart a, 
difpofitio, hareditaria obligation vel aliud Joriptum pojlea 
mentianandum, fuit fattwn et conceffnnt. 

(A) Formerly purchafers were put to great expenfes-, 
in regard that if either the difponer or purchafer died ber 
fore refignation was made, or before feifm was taken upon 
the precept, the procuratory and precept were efteemtd 'ro 
become void, as being mandates failing with the mandant 
or mandatar : and, in cafe the difponer or purchafer hap- 
pened to die, there was neceiiity for a procefs againft the 
reprefentatives of the difponer, to enter to the fee, (by be- 
ing ferved heir therein, and infeft thereupon); and to re- 
new proiuratories or precepts to the purchafers, their heirs 
or affignees. For remeid whereof, by act $5. pari. 1693, 
it is llatute, That precepts of feii'm formerly granted, or 
to be granted hereafter, ftiall be fufficient warrants for ta- 
king feifins, not only in favour of the party to whom grant- 
ed, but alfo in favour of his heir ferved in general, or of 
his aflignee by difpofition and afignation, or by adjudication, 
as well after as before the death of the granter or receiver, 
or both provided the inftrument of feifin taken after the 
death of the receiver exprefs and therein deduce the right 
of the perfon to whom leifin is given ; otherwife to be null. 
But from this a£l, precepts of Clare conjiat are excepted ; 
becaufe, by keeping up thefe, the cafualties due to the fu- 
perior might be Ihunned. Wherefore, if the feifin be given 
to the attorney of the heir of the perfon in whole ‘at our 
the right was granted, upon wluch no infeftir.eus follow: d, 

you 
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fubfcribenti lucide conffabat; qui> cum difcreta 
etuvn viro D de  , balimo per fafina pra- 
ceptum fubfcriptum (a) fpecialher cenffituto, ad 
(Z>) fundum terrarum. tenementorum, molendina- 
rum, aliorumque fubtus mentionatorum^ accejjit. 

3. Here likewife is inferted the narrative of 
the warrant upon which feifin proceeds, whe- 
ther it be a precept out of the chancery upon 
a fpecial retour, a precept of Clare conffat^ a 
charter under the great feal, or a charter grant- 
ed by a fubjeft, or a difpoiition, heritable 
bond, contract of feu, wadfet, or marriage, 
&c. Of all which more fully hereafter. But, 
if the warrant of your feifin be a contract, you 
muff remember to keep out thefe words, cui 
et in eujus favorem charta, &c. 

4. After narrating the warrant, follows, 
Shiod quidem faffna prceceptum (r) dielus A pro- 

curator, 

you mu ft fay, htzredii deferviti et retturnati quondam C de 
 , fui patris modo infra mentfqnando. Or, if the 
feifm be given to an affignee, you mult fay, tavquam jus per 
iijpofitionem et ajjignationetn modufubtus mentionaudo, ha- 
beas ab C de  

(a) If it be a precept of Clare conflat, add, vulgo pra- 
teptum de Clare conflat vocatum. 

{b) If the lands lie difeofitiguous, and there be a dif- 
penfation in the charter for taking feifin at one place for the 
whole lands, iac. fay, ad manerii locum feu manfwnis do- 
mum de , tanquam locum defignatum, virtute difpen- 
fatlonis contentte in charta infra mentionata, pro capienda 
fafvia pro integris terris, tenementis, molendinis, aliij'que 
inibi et fubtus mentionatis. 

(c) Or if it be a precept of Clare con/lat, add, as be- 
fore; or if a charter, difpofition, or contract, £tuam qui- 

dem 
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curator, et in nomine prafati B de ,pradido 
D de  , balivo per dictum pnzccptum ad ef- 

fectual fubtus mentionatum fpecialiter conjiituto, ut 
didum eft, exhibuit et prafentaint, eundemque ob- 
nixe rogavit, utfuum balivatus ojfcium in eodem 
fafina pracepto contentum debit a executioni de- 
mur darei. 

5. and 6. Effentials will run thus: fui qui- 
dem balivus, fciens et percipiens diClum defiderium 
forcjujium.rationique covfonans, diCtum prceceptum 
(a) omni qua dccuit reverentia in manibus fuis re- 
cepit, mihique Notariopublicofubfcribentiperlegen- 
dum, publicandum, et in •vulgari fermone exponen- 
dum, coram tejiibus ajlantibus, dedit, tradidit, et 
deliberavit. Spued feci: cujus quidem prcecepti 
fafince tenor fequitur: [Here infert the precept 
of feifm as in the charter, and the witneffes 
as in the warrant.] 

7. Effential, mentioned above, is as fol- 
lows : Bcft cujus quidem (b) pracepti fafina fu- 
prafcripti perleClionem, publicationem, et expofiti- 
onem, prafatus D, balivus antediClus, virtute 
ejufmodi et officii balivatus fibi in hac parte per 

dent chartarn, difpofttionem, vel hareditariam obligatio- 
nem, vel quern quidem coutrattum, in fe continentem di- 
ctum fajitue preeceptum : or if it be one ferved heir in ge- 
neral, or an aifignee, that is infeft, uua cum ditto generali 
retturnatu feu ajfigratioue pref ditto.. 

(rt) Vel, chartam, hereditariam obligationem, out con- 
traCtum. 

{b) Vel, chart#, difpoftionis, &c. pueceptiquefafin# 
iuihi coutenii. 

idem 
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idem commifft (,?), Jlaium, fafinam heereditariam, 
■pariter ct pojfjjwnem adualem, real an, ct corpo- 
rate?!^ (ti) totarum et integrarum pradifiarum 
t err arum, dcciniarwn, molcndinarum, fahnonum 
pifcariarum, alio> uniquefuprafcripiorum, cum per- 
tinentibus, jacentium ut prcedictum eft, memorato 
A (c), per term et lapidis fundi pradiclaruni 
terrarum, manipuli frumenti crefcentis vel grami- 
num pro decimis, dap et happen didarum molen- 
dinarum, et retis pro did a falmonum pifcaria (d')i 

(«) If feifin be given to an heir or affignee, add, fecun- 
iurn tenorem atti parliamenti. 

(b) If feifm be given upon an heritable bond, fay, totius 
et integri ditti annul reditus, qni pro tempore dicta 
pi incipali fummce — mo ft eta pro: diet a per leges et alia 
parliamenti hujus regcii correjpondebit, annuaHm levaridi 
et percipiendi, ad duos folutionis terminus, fefta fcilicet 
Pentecofies, et SanCti Martini in hieme, per a quale s por- 
tiones, de terris aliifque fuprajeriptis, mode fuper menti- 
•iiato' and add, redimabili omvi modo dido annuo reditu, 
et fab reverfione modo prolixe mentionato in dilla haredita~ 
ria obligatione: or you may infert the Arm upon which the 
annualreat is redeemable, and the way and manner of re- 
demption, as in tire heritable bond. But it feifin be given 
of lands, or any other fubjeft under reverfion, fay, redi- 
mabilibus omni rnodo et fub reverfione diclis terris aliifque 
fupraferiptis per dictum C, a preefato B, modo et fecundum 
tenorem tlaufulce revtrjionis content if. in diCta charts: or 
you may infert the Aim, with the way and manner of re- 
demption, as in the claufe of reverfion. 

(e) If the feifm be given to the heir himfelf, as heir 
ferved and retoured, add, kteredi defervito et retturnato 
priefato C; or, if to an ailignee, ajjignato, ut ditlum eft, 
conflituto per diCium C. 

(d) If feifin is given for annualrest, add, et imius de- 
narii monetce. 

Ut 
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nt moris eft, dido J, tanquam atturnato antedi- 
610, traditionem ct ddiberationem, fecundum teno- 
rem didi pnecepti (a) in omnibus pundis, tra- 
didit et ddiberavit, nsmine contradicente aut in 
contvarium opponents. 

8. Eflential, as above mentioned, is the at- 
torney’s requiring inftruments in the follow- 
ing manner: Super quibus omnibus et fingulis 
presmiffts, didus A, tanquam atturnatus, et in 
nomine pres dido, unum vel plura infirumentum 
feu injirumcnta, publicum vel publica, a me No- 
tario publico fibi fieri petiit. 

9. Requihte of a formal feifin will be in the 
following words: Ada erant hcec fuper folum 
pradidarum terrarum et molendinarum, boras in- 
ter — et — ante [yd pofl] meridiem, die menjis, 
anno Domini regnique regis quibus fupra, pree- 

> fentibus ibidem H, A, B, et C, tejlibus ad cunda 
preemiffa fpecialiter vocatis, pariterque rogatis 
et requfitis. 

The lad effential, to complete a formal fei- 
fm, is the atteftation of the Notary, bearing 
the authority of his creation, &c. commonly 
called the Notary’s docket. A full copy of 
which you have in the iirft part of this trea- 
tife, p. 36. 

Having now given in Latin all the requifite 
claufes, conform to the above ten effentials, 

{a) Or, de Clare con flat, chart ce, difpofltionis, &c. 
pr&ceptique faflnes inibi contend; if to an heir or affignee, 
generalii retturnatus feu ajjigtiationii. 

mentioned 
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mentioned in my Lord Stair’s Inflitutions ; I 
fliall here at large prefent the reader with the 
fame in Englilh. 

IN the name of GOD, Amen. Be it known 
to all men by this prefent public inftru- 

ment, that upon the firft day of January, One 
thoufand feven hundred and feventy-feven 
years, and of the reign of our Sovereign Lord 
George the Third, by the grace of God King 
of Great Britain, France, and Ireland, defend- 
er of the faith, the feventeenth year, in pre- 
fence of me Notary-public, and witneffes iub- 
fcribing, compeared perfonally faJ an difcreet 
man A of , fbj as procurator and attor- 
ney for and in name of B of  , whofe 
power of procuratory was clearly known to, 

(a) Or, “ F, bailie in that part, fpecially conftitute by 
the precept of feifin under written ; and licklike, com- 

“ peared perfonally G, as procurator and attorney for, and 
“ in name and behalf of H, whofe power of procuratory 
{t was fufficiently known,” 6rc. 

(b) But if the vaflal be perfonally prefent, fay, “ to 
“ whom, and in whofe favour the precept of feilin, com- 
“ monly called a precept of Clare canfiat, charter, difpo- 
“ lition, heritable bond, or other writ. &C after nien- 
“ tioned, is made and granted ” If an infeftinent be given 
to an heir ferved and retoured, add, “ heir ferved and 
“ retoured, in manner after mentioned, to umquhile  
“ his father.” Or if to an affignee, “ as having right by 
“ difpolition and affignation, in manner after mentioned, 
“ from ” But if feifin be given in implement of a 
contraft, you muft take care to keep out thefe words, t* 
whom, and in whofe favour, See. 

and 
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and underftood by me Notary-public fubfcri- 
bing; who alfo, with another difcreet man, 
D <jf , bailie by the precept of 1'eifin un- 
der written fpecially conftitute, pafl'ed faj to 
the ground of the lands, tenements, mills, and 
others after mentioned; having and holding in 
his hands the faid (&) precept of feiftn, com- 
monly called a precept of Clare conjlat, made 
and granted by an honourable gentleman J 
of , in favour of the faid B, as heir to 
the faid umquhile C his father, of all and haill 
the lands, err. and others under written, of 
the date, tenor, and contents after mentioned. 
Which precept of feifin, commonly called a 
precept of Clare conftat, the faid J, as procu- 
rator for, and in name of the forefaid B of 
 , exhibited and prefented to the faid i^, 
bailie by the faid precept of feifin, to the ef- 
fect after mentioned, fpecially conditute, as 
faid is; humbly requiring him to proceed to 
the due execution of his office of bailiery 
thereby committed to him. Which requelt 
and defire the faid Z), bailie, finding to be 

(а) Or, “ to the manfion-place of , as the place 
“ appointed, by virtue af the difpenfation contained in the 
“ charter after fpecified, for taking feifin of the haill lands, 
“ tenements, mills, and others therein and after mention- 
“ ed.” 

(б) Or, u charter, difppfition, heritable bond, or con- 
“ tract, containing therein the faid precept of feifin tinder 
“ written.” I (hall not here fubjoin any forms of the war- 
rants upon which feifins proceed, feeing I have fet a title 
apart peculiarly for them. 

G juft 
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juft and reafonable, he accepted of the faid 
precept, and took it in his hands with all re- 
verence as becometh, and delivered the fame 
to me Notary-public fubfcribing, to be read 
and publifhed in prefence of the witnelfes 
fubfcribing. All which accordingly I did. 
Of which precept of feifm, commonly called 
a precept of Clare conjlat, the tenor follows : 
[Here mujl be infertcd the haill precept of Clare 
conftat verbatim, or other precept of what kind 
fever, fubjoining thefubferiptions, as they are in 
the precept, or other warrant^] After reading 
and publifhing of the which precept of Clare 
conjlat, the faid D, bailie forefaid by virtue 
thereof, and of his office of bailiery in that 
part fpecially committed to him (a), gave and 
delivered to the faid A (U) heritable llate and 
feifm, real, actual, and corporal poffeffion, of 
all and haill (r) the lands, teinds, mills, fal- 
mon-filhing, and others above written, with 

(rt) If feifin is given to an heir, add, w conform to the 
“ aft of parliament.” 

(£) And if the vaflal be perfonally prefent, and be heir 
ferved and retoured, add, “ heir ferved and retoured to 
“ the faid  ” 

(c) If feilin be given upon an heritable bond, add, “ the 
il forefaid annualrent of three hundred merks money fore- 
“ faid, or Inch an annualrent as by the laws and acts of 
“ parliament for the time fhall effeir and correfpond to the 
“ faid principal fum of fix thoufand merks money forefaid, 
“ yearly to be uplifted and taken at the terms of payment, 
“ and by equal portions, and forth of the lands and others 

above written, in manner particularly above mentioned.” 

their 
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their pertinents, lying as laid is (/?); and that 
by deliverance to the laid J, as procurator, 
and in name forefaid, of earth and ftone of 
the ground of the faid lands, an handful of 
growing corn or Hubble for the faid teinds, 
clap and happer for the faid mill, net for the 
faid fahnon-filhing (£), as ufe is, after the 
form and tenor of the faid precept of Clare 
conjlat, in all points, none oppofing or con- 
tradicting the fame. Whereupon, and all and 
fundry the premifles, the faid A, procurator 
forefaid, afked, required, and took inilru- 
ments, ane or mae, in the hands of me the 
faid Notary-public fubferibing. Thefe things 
were done upon the ground of the forefaid 
lands and mills, betwixt the hours of   
and before \or after] noon, place, day, 
month, year of God, and of the king’s reign, 
refpeftively above written, before and in pre- 
fence of Af, N, 0, and P, witneffes to the haill 
premilfes fpecially called and required. [Fol- 
lows the Notary’s docket, &c.] 

(a) And if it be for annualrent, add, “ redeemable al- 
ways, and under reverfion the lands and others above 
written, in manner at length mentioned in the faid heri- 

“ table bond.” But if feiiin be given to any fubject under 
reverfion, fay, “ redeemable always, ire. by the faid C 
“ from the faid D, in manner, and conform to the claufe 
“ of reverfion contained in the faid charter.” 

{b) And if feifin be given for annualrent, add, “ and 
“ an penny money for the faid amiualrent.” 

G 2 Follows 
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Follows the Style of an Jnjlrunvsnt, upon a Charter. 

“ TN Dei nomine, Amen. Per hoc prsefens 
“ X publicum inflrumentum cunclis pateat 
“ evidenter, et fit notum, quod, anno incar- 
“ nationis Dominion millefimo feptingente- 
“ fimo feptuagefimo feptimo, menfs vero Ja- 
“ nuarii die prima, et regni S. D. K. Geor- 
“ gii Tertii, Magnas Britanniae, Francite, et 
“ Hiberniae regis, ndeique defenforis, anno 
“ decimo feptimo, in mei Notarii publici et 
“ teflium fubfcribentium prmfentia perfona- 
<c liter comparuit, fuper fundum terrarum et 
“ baronire de B, apud manerii locum ejuf- 
*c dem, tanquam locum defignatum pro fa- 

fina de integris terris, baronia, aliifque fub- 
“ tus fpecificatis, capienda, Ade B; habens 
“ et in fuis manibus tenens quandam chartam, 
“ prmceptum fafmse fubinfertum in fe conti- 
Ci nentem, faftam, datam, et conceflain, per 
“ dictum S. D. N. Regem, fub fuo magno 
“ figillo, cum confenfu Dominomm ipfus 
“ thefaurarii et fcaccarii prasdidti regni Sco- 
“ tire, memorato A de B, heredibus fuis et 
“ aflignatis quibufcunque, hereditarie et irre- 

. “ dimabiliter, de totis et integris terris, &c.” 
[Here take in the lands as in the Dedimus of 
the charter, continuing on till the claufe of 
Pertaining, which begins, fuse quidem; which 
lands mult alfo be inferted •verbatim in the fei- 
lin as. in the charter, till you come either to 

a 
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a Novo damns i or feme other claufe before the 
Tcnendas: and if there be a Novodamus in the 
charter, or an erection into a barony, thefe or 
the like claufes mull be briefly mentioned. 
In a feifin following upon a charter wherein 
both thefe claufes were contained, they were 
briefly thus exprdfed:] “ Qua; quidem char- 
“ ta continet novam donationem omnium et 
“ fingularum praediftarum terrarum, decima- 
u rum, aliorumque praJcriptorum, et unionem 
M et erectioncm earundem in unam integram- 
“ et liberam baroniam, nuncupatam baro- 
“ niam de B ; atque unica fafina, nunc per 
“ dictum A, et per ejus heredes et aflignatos 
“ omni tempore futuro, capienda apud di- 
“ £tum manerii locum de B, vel fuper fblo 
“ alicujus alterius partis terrarum fupra men- 

tionatarum, per traditionem terrre et lapidis 
“ fundi, declaratur hare et fufficientem efle fa- 
<! fmam pro integris terris, decimis, jure pa- 
“ tronatus, aliifque fupra recitatis, line ulla 
“ alia fpeciali aut particulari fafina, apud ali- 

quam aliam partem feu locum capienda, 

“ non obflante quod emdem lint diverfm de- 
“ nominationis, ac contigue minime jaceant; 
c‘ ac etiam continet ratilicationem omnium 
“ chartarum, difpofitionum, et infeofamento- 
“ rum, aliorumque jurium et fecuritatum fa- 
“ dtarum dido A, vel , vel alicyi eo- 
“ rum, vel quibufeunque eorum prasdecelfo- 
“ rum aut authorum, terrarum aliorumque 
“ fupraferiptorum, in omnibus pundis, clau- 
u fulis, et articulis eorundem: Tenendas de 

G 3 “ didor 



78 The Office of a ’Notary-public. Part II. 

“ di£to S. D. N. Rege, ct facceflbribus fuis, 
“ pro folutione taxatarum devoriarum, ward re, 
“ non-introitus, relevii, et maritagii, nec non 
w feudi-fkmae, in dicta charta mentionato- 
“ rum.” [This is the charter mentioned in 
the feifin ; after which is fubjoined the Ilyle 
oi the feifin immediately, in this manner:] 
“ Quam quidem chartam prasnominatus A, 
“ Titio, vicecomiti in hac parte vicecomi- 
Ci tatus de E per praxeptum fafinae fubinfer- 
il turn fpecialiter conftituto, praefentavit, i- 
“ pfumque rogavit, ut, quatenus inibi conti- 
ii nebatur, debitse executioni demandaret; 
“ cuiquidem rogatui, tanqnam in fe julto et 

rationi admodum confentaneo, dictus vice- 
<4 comes obedire volens, eandem chartam in 
<£ manibus fuis recepit, et mihi Notario pu- 
e£ blico perlegendam, publicandam, et in vul- 
<£ gari, allantibus teftibus, explanandam, tra- 
“ didit. Quod feci: cujus vero prsecepti 
u tenor feqmtur: Vicecomiti, &c.” [Here 
take in the precept verbatim as in the charter, 
to the very end thereof, fubjoining the fub- 
fcriptions of the director to his Majelly’s chan- 
cery, and that of the keeper of the great feal, 
thus: Written to the great feal and re gif rate 
the fir ft day of January, One thoufand [even hun- 
dred and feventyfeven. Sic fubferibitur, W. C. 
Scaled at Edinburgh,the fecond day of January one 
ihovfandfever hundred and'feventy-feven. Sic lub- 
feribitur, H. R. Then follow forth the ftyle of 
the feifin thus“ Toft cujus quidem chartaa, 
“ prteceptique pradnierti in eadem content!, 

“ perlecturani. 

x 
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<c perlecturam, publicationem, etin vulgari, a- 
“ ftantibus tfftibus, explanationem diftus Ti- 
w tius, vicecomes in hac parte antedidlus, vir- 
<c tute et vigore ejufdera, ac fui vicecomitatus 
“ officii fibi incumbentis, fafinamtotarumet in- 
tc tegraruin prcedi&arum terrarum et barcnige 
« de B, cum omnibus earundem pertinentiis, 
u unitis, comprehendentibus ct jacentibus ut 
“ praedicitur, memorato A, perfonaliter prae- 
cc fenti et acceptanti, per terrac et lapidis fun- 
“ di praedi&arum terrarum et baronial de B, 
“ apud manerii locum ejufdem, in ejus ma- 
tc nibus, ut moris eft, traditionem et de- 
“ liberationem, fecundum formani et teno- 
“ rem antedictae chartas, dedit, donavit, 
“ contulit, et deliberavit. Super quibus o» 
M mnibus et fmgulis praemiflis, dictus A a 
“ me Notario publico fubfcribente fibi fieri 
<c petiit hoc praefens publicum inftrumentum, 
“ leu inftrumenta publica, unum vel plura. 
“ A£ta erant haec fuper fundum diftaruni 
“ terrarum et baronias de B, apud manerii 
tc locum ejudem, bora tertia pomeridiana, 
“ aut eo circa, fub anno, die, menfe, etregis rc- 
“ gno praefcriptis, pracfentibus ibidem probis 
“ viris D et E, F et G, teftibus in praeniiflis 
“ rogatis, pariterque vocatis et requifitis.” 
[Then is fubjoined the Notary’s docket, &c.'\ 

In old ftyle the compearance is: “ Tn mei 

“ Notarii public! et teftium fubfcriptorum 
<c praefentiis perfonaliter comparuit probus et 
“ dilcretus vir A, vicecomes de in hac 

“ parte 
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<£ parte per falinae praeceptum fubferiptum 
“ fpecialiter conftitutus, et ad folum et fun- 
“ dum terrarum fubtus fpecificatarum accef- 
ce fit; et ibidtm quoque comparuit hono- 
“ rabilis et diferetus vir B, et quoddam fa- 
<£ Tinas prseceptum dicti S. D. N. Regis, per- 
<£ gamena feriptum, fub teftimonio fui ma- 
C£ gni figilli, ut apparuit, roboratum et figil- 
*£ latum, praefato A vicecomiti in hac parte 
c£ antedicta praefentavit, eum requirens qua^ 
“ tenus ea quae in eadem continebantur de- 
<£ bitas execution! demandaret. Qui vero 
“ vicecomes omni reverentia debita liujuf- 
t£ modi fafmae praeceptum ad manus recepit, 
<£ idemque mihi Notario publico fubferiben- 
<£ ti perlegendum et publicandum tradidit: 
<£ cujus fafmae praecepti, in difta charta con^ 
<£ tenti, tenor de verbo in verbum fequitur, 
<£ et eft tabs, &c.,T So followed the precept of 
feilin, which, in old times, was little lefs than the 
charter now'-a-days, differing from it in this, 
that in the precept of feifin were mentioned all 
other claufes befides the Tenendas~zx\<\ Redden?- 
da; and then the ftyle went on as the other. 

An inftrument of feifin to one in liferent,, 
and another in fee, carries two feifms; and the 
claufe of feifin muff be thus: “ gave and 
“ delivered liferent ftate and feifm, and alfo 
<£ pofleflion of the annualrent above fpecified-, 
<£ yearly to be uplifted at the terms above re- 
<c heaned, forth of the lands and others above- 
<£ written, or any part thereof, lying as is a- 

bove mentioned, to the laid Aj and like.- 
“ wife 



Tit. IT. Of Injlruments of Seifin. 81 

“ wife heritable Hate and feifm of the forefaid 
“ annualrent, to be uplifted as is above ex- 
“ prelfed, to the faid B, be deliverance of 
“ earth and flone of the lands above rehear- 
“ fed, and an penny, as ufe is, to the faid A, 
“ perfonally prefent, and receiving the fame, 
tc for himfelf and as attorney, and in name 
<c and behalf of his daughter above mention- 
“ ed: To be holden, ov.” Here the life- 
renter compeared perfonally for himfelf, and 
attorney for the fiar. 

Befides the way of giving feifms above 
mentioned, they are given propriis ?nanibus, and 
are of two forts. In the firlt the warrant of 
feifin is therein narrated, as in other feifins, 
only the precept of feifm is not verbatim in- 
gulfed ; but, to fupply this defedf, the giver 
propriis manibus fubferibes it. The fecond 
does not narrate the writ at all, only the No- 
tary makes mention, that feifm is given in 
fupplement of a writ, which he condefcends 
on by the date; neither does the granter fub- 
feribe the fame. Craig, lib. i. dieg. 7. fpeak- 
ing of feifins propriis manibus, fays, Ea qua 
propriis domini manibus fit,fi ebarta, qua con- 
ditioncs continet, non apparent, durijjimam fecum 
trahit cond.itionem et interpretationem ; nam acci- 
pientem femper in fervitiwn militare obligat, cum 
beredis et ten arum cujlodia, ct ejus maritatione. 
The firlt of thefe being the molt complete, l 
lhall here take occafion to confider its forma- 
lities only, noticing where it differs from thofe 
mentioned by my Lord Stair. 

In 
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In the firft two it will be the fame; and in 
the third, •viz. the narrating of the writ, in 
fupplement of which feifm proprih manibus is 
given, the difference is not great from other 
ordinary feifins: only the date is inferted in the 
beginning thereof; whereas other narratives, 
where the precept of feifm (which is generally 
in the end of the writ) is ingroffed, refers to 
the date. The date is inferted in this man- 
ner: Habeas, &c. quandam chart am, difpofi- 
tionem, &c. de data . fadam et conceffiam per 

* didam A de  . Or in Englifh thus: 
“ Having, &c. an charter, difpolition, &c. 
te of the date the   day of  , made 
<£ and granted by the faid A of .” 

As to the fourth, viz. the delivery of the 
writ, in fupplcment whereof feifm is given, 
there is fome variation from what is above re- 
lated ; wherefore I have fet it down as follows: 
fiuam qtiidem chart am, vel difpofitionem, err. di- 
dus B exhibuit et preefentavit pnzfato A perfo- 
naliter prafenti, eundemque obnixe rogavit qua- 
terms procederet ad dandum (ex propriis fuis ma- 
nibus)Jtatum, fafinam, drr. as before. Or thus 
in Englifh : “ Which charter, or difpofition, 
ts <&c. of the date, tenor, and contents above 
“ written, the faid B exhibited and prefent- 
“ ed to the faid A perfonally prefent, humbly 
‘c requiring him, in implement and in con- 
“ fequence thereof, to proceed to the giving 
“ c ex propriis fuis manibus J heritable flate and 
“ feifin, cirr.” 

As to the fifth and fixfh efientials, there is 
no 



Tit. II. Of Irftnments of Seifin. 83 

i no difference in this leifin from thofe above, 
> only putting in the fuperior’s name in place 

of the bailie’s, and leaving out the words 
omni qua decuit reverential and oblerve what 
was formerly faid, that as the writ is mention- 
ed in the beginning, you do not add cujuf- 
quide?n praceptum. 

The feventh effential will be the fame as a- 
bove, only, in place of pracepti, fay chart a: ^ 
&c. as the writ is; and, after expofitionem^ 
prczfatus A, pro obfervatiane et impletione ejuf- 
dem, dedit, tradidit, et deliberavit dido B (expro- 
priis puis mahibusJ fiatum, fifinam, &c. the reft 
of the feifin as before. 

It has been told, that the giver of this kind 
of feihn fubfcribes the fame; and this feems to 
have been introduced from the analogy of ad 
38. pari. 6. and ad Si. pari. 9. Mary, anent 
fubfcribing of inifruments of refignation: and 
this fubfcription is adjedted after the words 
rogatis et re outfit is, in this manner : Et fimiliter 
didus A, in ftgnum et teftimonium veritatis 0- 
mnium et fmguloruni prcemiforum, hoc prcefcns 
publicum inftrumentum fubfcriptione et chirogra- 
pho fuo munivit, loco, die menfis, annoque Domi- 
ni fuprafcriptis, coram tejlibus fupra defgnatis et 
fubfcribeniibus. Or thus : “ As alfo the faid 
“ A, in fign and token of the verity of all 
“ and fundry the piemiffes, has inftantly fub- 
“ fcribed this prefent public inftrurnent, 
“ place, day, month, year of God, and of 
“ his Majefty’s reign particularly above 

“ mentioned, before the witneffes above 
“ defigned, 
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“ defigned, and hereto fubfcribing, &c'’ 
The tenor of the other kind of feifin will 

be the fame as above, only, at the inferting 
of the compearance of the perfon who gives 
feifm propriis manibus, after the word compa- 
ruit, add, fuperfolo terrarum, tenementorum, err. 
aliorumque infra feriptorum. honorabtlis et gene- 
rofus vir A de , donator et conceffior charted 
\yel difpofitionis, ei'r.] pofiea mentionatee, cum a- 
lio difereto viro E, (a) tanquam procuratore, &c. 
et ibidem prafatus A, pro obfervatione et imple- 
tione dictee charted^ et obligationis ad irfeodandum 
inibi contents, ex ipfius parte, (propriis fids ma- 
mbas') tradidit et deliberavit Jtatum, &c. And 
after the words (in the end of the feventh ef- 
fential of a formal feifm) ut moris eft, fu- 
per folo earundem, in minibus dicti E, procura- 
toris pro et in nomine dicti , nemine contradi- 
cente aut in contrarium opponente, fecundum for- 
mam et tenorem diciec difpofitionis terrarum alio- 
rumque fupraferiptorum, et obligationis ad infeo- 
dandum inibi contented, fades et conceffiee per di- 
dum A ad ct in favor cm didi , qua eft de 
data  , die ?ncnjis , in omnibus pundis 
et articulis ejufdem. Super quibus omnibus, drr. ; 
as above. 

If the feifm be formed in Englifh, it will 
be the fame as in the above example, to the 
words compearedperfonally ; and then add,*“ up- 
“ on the ground of the lands, tenements, &c. 

(a) Or, if the perfon to whom feifm is given be pre- l 
fent, fay, cut et in cujus far or cm ditta charta eft facta et 
concejja. 

“ and 
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“ and others under written, an honourable 
“ and difcreet gentleman A of , grant- 
“ er and fubfcriber of the charter [or difpo- 
“ htion, sdrr. ] after mentioned, with ano- 
“ ther difcreet gentleman E of , as 
“ procurator for and in name of —- , in 
“ whofe favour the faid charter, difpofition, 
“ err. is made and granted; and there the faid 
“ A, for implement and fulfilling his part of the 
44 faid charter, and obligement to infeft there- 
“ in contained, did, c:< propriis fins manibus, 
“ give and deliver heritable ifate and feifin, 
“ tdrr.” And after the words, as ufe is, in the 
end of the feventh effential, add, “ upon 
“ the ground thereof, in the hands of the 
“ faid E, as procurator, and in name of the 
“ faid  , none oppofing or contradicting 
“ the doing thereof, after the form and te- 
“ nor of the faid charter, difpofition, eirr. 
<c and obligement to infeft therein contained, 
“ of the lands and others above written, made 
“ and granted by the faid   to the faid 
“  of the fame, which is dated the   
“ day of  years, in all points. Where- 
“ upon, and upon all and fundry the premif- 
“ fes, &Y.” L<zr above.] 

I find in the protocol-books of feveral No- 
taries, written in the reign of K. James VI. 
that in feifins propriis manibus they do not men- 
tion the date of the writ in implement of 
which feifin is given; but only, after the 
words ex propriis fuis manibus, add fccundum te. 
ncrcm chaetee defuper confctta: as alfo, in the 
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faid books, I find a claufe very frequent in 
tliefe fort of feifins, inferted after thefe words, 
jacentes infra vicccomitatum de ; et ibidem 
dich/s A, non vi aid metu ductus, aid errore la- 
pfus, compulfus aid coactus, fed fua mera, pur a, 
liber a, et fpontanca volant ate,pr opr iisfuis manibus, 

Jlatum, fafinam, &c. 
My Lord Stair, lib. 2. tit. 2. § ig. fays, That 

when the fuperior immediately gives feifin to 
the vaffal, iii that cafe the Notary’s warrant 
is fufficiently inftru&ed by the feifin, and by 
the difpofition, contraft of alienation, or bond; 
or when the feifin is propriis manibus fecundum 
chartam confciendam, if a charter thereafter 
made be fhown: as a feifm propriis manibus by 
a father to his fon, referving the lather’s life- 
rent, was found valid againll a fecond wile’s 
infeftment granted for a competent tocher, 
being adminiculated by a bond granted by 
the father, of the fame date with the feifin, 
obliging him to warrant the fame, 11th Fe- 
bruary 1669, Buchan contra Tait, obferved 

by Stair. But a feifin propriis manibus of a te- 
nement within burgh, granted by a father to 

his fon for love and favour, bearing refigna- 
tion by the father in a bailie’s hand, was found 
not to inftru& without a warrant or adminicle 
in writ, 11th February 1681, Irvine contra 
Corfan, likewife cbferved by Stair. 

But feifins propriis manibus granted by huf- 
bands to their wives, in contemplation of mar- 
riage, having na adminicle but the marriage, 
the Lords, according to the different cafes, have 

fbmetimcs 
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Sometimes fuftained them when they were fuit- 
able to the parties, and not exorbitant, and 
where the queflion was only with the hulband’s 
heir, or an apprifer. 

Neverthelefs fuch feifms, without an admi- 
nicle in writ, are very ready to be improven; 
as may be learned from the following deci- 
fion, obferved by Stair, 19th June i668rthe 
relidt of Galrigs contra Wallace of Galrigs. 
The relift of Galrigs purfued for mails and 
duties upon her feifm given propriis manibus. 
It was alledged for the defender, No procefs^ 
fcccaufe the feifin is but ajfertio notarii with- 
out a warrant, there being neither a contraft, 
nor obligation to give fuch a feifin. It was 
anfwered, That inllruments of feifm, given 
to a wife propriis manibus, have a fufficient ad- 
minicle and prefumption by the marriage, 
and the duty of the hufband to provide the 
wife; efpecially where there is no contraft,. 
nor other provifion; but moll of all where the 
wife renounced her jointure lire had with a 
former hufband, in favour of the granter of 
the feifin and his creditors: which is a ftrong 
prefumption he would give her fomething in 
heu thereof. The Lords fullained the feifin. 
But thereafter, 9th January 1669, Galrigs 
offered to improve the feifin by the witneffes 
inferted ; which being four, two of them depo- 
ned pofuivcly, that they were never witneffes 
to a feifm given by Galrigs to his wife; and 
the third deponed, That he remembered not 
that lie was a witnefs; the fourth deponed, 

II 2 That 
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That he was witnefs; but faid, that this feifin 
was in fuinmer, whereas it bore to be in win- 
ter : the Notary abode by the feifin. The 
Lords found the feifin improven, but would 
not examine the Notary, nor any other per- 
fon, mainly in eonfideration that the feifin was 
p: opr Hi manibus, without any other adminicle: 
but if there had been an adminicle, the No- 
tary and one of the witnelfes being pofitive, 
the feifin would not have been improven; for 
where there is a warrant, mediate or imme- 
diate, providing a feifin be given, quodfieri de- 
bet, facile prafumitur : and therefore the wit- 
neffes not remembering, or denial, will hard- 
ly improre fuch feifms, unlefs their teftimony 
Avere pofitive, giving fpecial circumftances of 
their denial, as being in another country, or 
far diftant place, at that time, if the truth of 
that were otherwife aftrudied. But the gene- 
ral denial to be witneffes, could import no 
more than non memini; and therefore an admi- 
nicle in writ, with the protocol, or oath of 
the Notary, if he were alive, and efpecially if 
poffeffien followed for fome time ; thefe would 

more flrongly approve, than the not remem- 
brance, or general denial of the witneffes in- 
ferted, wmuld improve. By what has been laid, 
Notaries will be cautious not to copy after this 
lalt form. 

Having now finiftied the matter of feifins 
of lands, I (hall, in the next place, for the 
benefit of fuch as are clerks to royal burghs, 
who alfo ought to be Notaries, proceed to iei- 

fuii 
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fins in burgage-tenements. And as thefe feifms 
are, by the conftant cuftom of the burgh of 
Edinburgh, writ in Latin, although the war- 
rant on which they proceed be in Englifh, L 
lhall only infert them in that language, not in- 
clining to. fwell this treatife with things that 
are not for the general inftru&ion and ufe of 
the whole body of Notaries.. 

TITLE III. 

Of lujlruments of Seifrn in Burgage-tenements. 

NOtwithhanding that infeftments in bur- 
gage-tenements participate as much of 

the nature of refignations as of feifms, yet, 
feeing they are belt known by the laft name, 
I thought it. proper to infert them in this 
place. 

Seifms in burgage-lands, by aft 27. pari. 1. 
James VI. can only be given by one of the 
bailies of the burgh, as the king’s bailie; and 
none can be Notary thereto but the common 
clerk of the burgh; otherwife the fame are 
declared null; and the clerk likewife extends 
them. But in cafes of neccflity, where there 
was neither bailie nor town-clerk, and where 
one was obliged to do diligence, feifin within 
burgh hath been fuftained when taken by the 
(herifF-clerk; as was decided in the cafe of 
Thomfon contra Mackitrich, 2ill July 1666, 
obferved by Stair. 

From this aft, it is to be obferved, that the 

H 3, magiflrates. 
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magiflrates of burghs-royal are not fuperi- 
ors of burgage-lands; but, being the king’s 
bailies and fheriffs within the burgh, are com- 
miffioned and impowered by their ereftion, 
to felfe their burgefles in the lands and tene- 
ments lying within their territories: for in ef- 
fe£! the community of the burgefles are the 
king’s vaflfals, and not the individuality of 
every burgefs. 

It is further to be obferved, that burgage- 
lands never fall in nonentry; for the apparent 
heir being once infeft, his feifin draws back 
to the day of his predeceflbr’s death : and the 
reafon is obvious; for nonentry, being a ca- 
fualty due to the fuperior upon the death of 
his valfal, cannot fall out in communities or 
burghs, becaufe they never die. 

By the 16th ad, pari. 22. James VI. anent 
regiffcration of feifms, thefe in burgage-lands 

were excepted, (as has been told in the pre- 
ceding title); and fo far were thefe feilins 
exeemed from fuch folemnities, that the Lords 
fuftained a feifin within burgh, fubferibed by 

the town-clerk, though there was no veftige 
of it in the town’s regifter nor in the clerk’s 
protocol, and had been latent for many years, 
yoth June 1668, Burnet contra Swane, ob- 
ferved by Stair. For although town-clerks 
ufe to regiftrate feifms, yet there being no 
necellity upon them to regilfrate, and the fei- 

fms not being annulled for want of regula- 
tion, fmgular fuccefibrs in burgage-lands were 
got fufficiently fecured, till by ad 1 j. pari. 3. 
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Ch. II. it was ftatute, That all inftruments of 
feifm of tenements within burghs-royal, or 
freedoms thereof, holding burgage, and gene- 
rally all other writs which are injoined by aft 
16. pari. 22. Ja. VI. fhall be inferted and regi- 
ftrate in the town-clerks books of the feveral 
burghs refpedivs, within hxty days after the 
date of the fame; and if they be not fo infert- 
ed, the fame are declared null, with refpeft to 
third parties acquiring a perfe£t and lawful 
right to the faid tenements, but prejudice al- 
ways to them , to ufe the faid writs againfl the 
parties makers thereof, their heirs and fuccef- 
fors. 

By this a£t the town-clerks are to keep a 
feparate book therefore, depending only upon 
the magiftrates of the burgh, without necef- 
fity of any warrant from the clerk-regifter; 
and likewife they are to keep minute-books 
of the fame, which are to be quarterly figned 
and compared by the provoft and bailies of 
the feveral burghs. The form of which com- 
paring take as follows: “ Edinburgh, the 
“  day of years. The principal re- 
“ gifter of feifins within the burgh of Edin- 
“ burgh, being compared with the minute- 
“ book thereof, conform to a£t of parliament 
u made In anno 168), are found to agree ex- 
“ a£tly together; as is teftified by us the ma- 
c< giftrates of the faid burgh fubferibing.” 
Vide tit. 8. of revefio'ns. 

The clerk’s docket to the feifm will be the 

feme as in the long docket at the end of tit. 4. 

part 
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part i. only, after his name, and the words 
Notar ins publicus, mull be infert, et clericus 
communit'atis buffi de  

The feiftn is likewife regiftrate, and mark- 
ed upon the back by the fame clerk, thus: 
“ Edinburgh, the   day of   years. 
“ Regiftrate in the - and leaves of 
a the firft \_or fecond] protocol of G H, con- 
K junft clerk of Edinburgh, conform to the 
cc aft of parliament 1681, anent regiftratioa 
u of feifms and others within burgh, by 
“ me.” 

However, feifms taken out of the town’s 
books, not by the town-clerk who gave the 
feiftn, but by his fucceffor, will not ferve for 
a principal feifin, without a warrant or admi- 
nicle, the town-book, being but the protocol 
of the town-clerk; and therefore either the 
town-book muft be produced, that the feifin 

may be tranfumed, or commiflion granted for 
infpeftion or collation; v/hich. being returned, 
was found to fuffice as a tranfumpt, nth Fe- 
bruary 1681, Irvine contra Corfan, obferved 
by Stair. 

Thefe feifins differ conform to the feveral 
kinds thereof; fome are given to apparent 
heirs, cognofced by hafp and ftaple; others 
are given to purchafers upon difpofition, or 
upon contrafts of marriage, wadfet, or heri- 
table bonds or adjudications. 

Infeftments by hafp and ftaple arc given in 
this manner t “ The bailie of the burgh, with 
“ his clerk and the neceffary witneffes, being 

“ met 
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<c met at the tenement, whereof feifin is to be 
tc given, the apparent heir reprefents to them 
<l that his father, or other predeceffor, died 
w laft veif and feifed in that tenement; and, 
“ for verifying it, he exhibits to the bailie 
“ and his clerk, before the witndfes, his pre- 
“ deceffor’s infeftment; adding withal, that 
“ it wTas notorious that he is apparent heir, 
<c and neareft of kin to this predecelfor, his 
“ father, grandfather, or the like; and there- 
“ fore he requires the bailie to give to him 
“ hate and feifin of that tenement by hafp 
“ and ftaple, conform to the ufe and cuilom 
<e of burgh. Whereupon the bailie, albeit 
“ he know the truth of what is fo faid, in- 
“ quires at the witneffes, or other perfons in 
“ their company, if he who demands feifin 
“ was the apparent heir to the perfon laft in- 
“ feft, or habite and repute fuch; and upon 
“ their anfwering affirmatively, he caufes the 
“ apparent heir take hold of the hafp and 
“ ftaple of the door, and enter the houfe, and 
“ bolt the door upon himfelf; who coming 
<c out, takes inftruments in the hands of 

“ the clerk of the burgh, for certifying what 
“ was done: which inftrument is duly regi- 
“ ftrate in the town-court books.” 

A burgh of barony, or of regality to which 
the privilege of the king’s free burgh-royal is 
granted, though neither the lands nor the 
town be holden of the king in free burgage, 
but of the prince, is neverthelefs allowed to. 
give feifms by hafp and ftaple, 13th Novem- 

ber 



94 The Office cf a Notary-public. Part II. 

ber 1623, Marfhal contra Marlhal, obferved 
by Durie. 

Seifin to an Heir cognofced by Hafp and 
Staple. 

JN Dei nomine, &c. perfonaliter accejjit hono- 
rabilis vir A, unus balivorum burgi de  , 

ad illud tenementum terra, ante et ?-etro,fubtus et 
fupra, cum pertinentibus; olim pertinens ad B de 
. , deinde ad C de , et deinde ad demor- 

tuutn D feribam in Edinburgo; jacens in dicto 
hirgo de   , ex auftrali latere vici regii in clau- 
fura vo cat a , et occidentali parte ejufdem, 
inter terram quondam E, deinde quondam F, et 
nunc G, ex boreali, terras quondam H, deinde J, 
it nunc K, ex aujlrali, et tranfitwn claufura vul- 
go vocata  , ex occidentali, et tranfitum 
dicta claufura vocata , ex orientali par- 
tibus : et ibidem diet us balivus, virtute et vi- 
gore fui officii, cognovit et intravit providum et 
bonejium virum L feribam in Edinburgo, tanquam 

Jilium legitimum et propinquiorem heredem (a) di- 
bit quondam D fui patris, in et ad totum et inte- 
grum dictum tenementum terra, ante et retro, fub- 
tus et fupra, jacens in diclo bur go de , et bon- 
datum ut dictum eft, per terra et lapidis dibli ie- 
tiementi deliberationem, ct fixulanm ct tenelqrum 
traditionem; ipfumque L, tanquam ft Hum tegiti- 

(#) If the propinquity appear by a general ferviee, fay, 
defer'jit urn et retturnatum ud uiitum quondam, &c. 

mum 
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mum et heredem (a) difti quondam Dfuipatris, 
in toto et integro dido tenemento terra., ante et re- 
tro, fubt us et fupra, jacente in dido bur go, et 
bondato ut didum eft, inveftiendo herediiariefaji- 
•vit, ut infra burgum hcredibus burgenftbus in ta- 
libusfieri confuetum, falvo jure cujujlibet (b'). Su- 
per quibus omnibus et fingulis pramijfis prafatus 

{a) And if it be by a fervice, add, deftrviturn et ret- 
tuniatuni, &c. 

{b) In a cafe where the apparent heir difpones his pre- 
decefibr's burga/e-lands before he is infeft himfelf, the 
cognition of his propinquity in blood to the deceafed, and 
the purchafer’s infeftment, may be inferred in one and the 
fame feili.i, thus: et fine mora W J'criba in Edinburgo, 
procurator rite et ligitime conftitutui, ac in nomine ditii 
L, hereditarii proprietarii tenementi terra fupra et fub- 
tus fcripti, ut mihi Notario publico fubfiribeuti, per ipfius 
procurationii literal, contentas in quibufdam venditionis 
et alienationis literis, per prafatwn L, Titio, heredibus 
fuit et affignatit quibufcunque, fatiii et conceJJU, de da- 
ta  , lucide conflabat, totum et integrum tenemen- 
tum terra, ante et retro, fubtus et fupra, jacens, &c. 
[Here the tenements as bounded are again to be repeated, 
and then fay], in manus ditti balivi furfum reddidit, pit- 
reque et Jimpliciter refignavit, in favorem, proque nova 
infeodatione ejufdem prafato Titio, modo fubfcripto, dan- 
da et concedenda. Qiia refignatione fic rite et legitime 
fad a et admijfa, didus balivus, virtute et vigore fui officii, 
et de fpeciali rogatu didi procuratoris refignantis, flatum, 
fafinani, poffieffiionem corporalem, adualem, et realem,pari- 
ter et fafmarn hereditariam, totius et integri didi tene- 
menti terra, pertinent is ad didum B, &c. [as above], per 
terra et lapidis fundi didi tenementi terra dcliberationem, 
prafato Titio, perfonaliter prafenti et acceptanti, contii- 
lit, exhibnit, et, fecundum tenorem didarum venditioni! et 
alienationis literarum, dedit pariter et deliberavit, faht 
jure cujujlibet, 3tc. [the reft as above.] 

L> 
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L, a me Notario publico fubfcribente, fibi fieri 
petiit hoc prcefem publicum in/lrumentum, feu 
plura publica infirumenta. Acta erant hcec fu- 
per fundum dicti tenementi terrce, horas inter no- 
nam et decimam ante meridiem, fub anno, die, 
menfe, regnoque regis prafcriptis,prcefentibus ibi- 
dem providis et honefiis viris IVet R, J et S, cum 
diverfis aids, tefiibus ad pram iffia vocatis et requi- 

ffit is. [Then follows the Notary’s docket.] 
If feifin be given to a purchafer and his 

wife on a dii'pohtion, for her liferent-ufe al- 
lenarly, the feiiin will be the fame as above, 
until you come to the delivery of feifin by the 
bailie, which begins with thefe words, et ibi- 
dem diclus balivus, virtute et vigorc, &c. in 
place of which fay, et ibidem Wferiba in Edin- 
burgo, procurator rite et legitime.confiitutus, ac in 

nomine dicli L, her editarii proprietarii dicti tene- 
menti terra, ut mihi Notario publico fiubfc' ibenti, 
per ipfius procurationis literas, contentas (#) in 
quibufdam venditionis et alienationis Uteris, per 
ipfim, Titio et Setnpronia ejus fponfa, et eorum 
alteri diutius viventi, in conjunct a infeodatione, 
pro dicta Sempronia vitali redditu folummodo, et 
Mavio eorum filio, quo deficicnte, dicti Titii hc- 
redibus legitimis et ajfignatis quibufeunque, con- 

fedlis, ac Juper fundum dibit tenementi terra pro- 
duclis et per led is, de data , lucide confiabat, 

(a) If feifin be given on a Wadfet, fay, in qttodant can- 
traftu hypothecationis et impignorationis, inito et f etfed* 
inter ilium etTitium. prout in dido contradu, Juper fun- 
ium didi tenement!' terr it pro dud 0 et per/edo, Sec. 

totum 
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tatum et integrum dictum tenementum terra, ante 
et retro, fubtus et fupra, cum pertineniibus, dim 
pertinens, be. [Here take in the bounding as 
in the difpofition, and then fay], ct bondatum 
ut pradicitur, per fujiim et baculum, in manus 
dicli balivi furfum reddidit, pureque et Jimpliciter 
refignavit, in favorem, proque- nova infeodatione 
ejufdem prafato 'Titio, modo fupraferipto, danda 
et concedenda (a). Sfua refignatione fie rite et le- 
gitime facia et admijfa, dictus balivus, virtute ct 
vigore fui ojicii, ct de fpcciali mandate dicli pro- 
cur a tor is rejlgnantis, Jiaium, poffejfonem corpora- 
lem, aciualcm, realem, paritcr et fajinam beredi- 
tariam, totius et integri dicli tenementi terra, ante 
et retro, fubtus et fipra, cum pertinentibus, olim 
pertinentis, be. [Here the lands are again 
repeated, then follows,] jacentis in dido bur- 
go, et bondati ut pradicitw, per terra et lapidis 
fundi dicli tenementi terra deliberationem, merno- 
ratis Titio et Scmpronia ejus fponfa, eorumque al- 
teri diutius viventi, pro vitali redditu dicta Scm- 
pronia folummodo, ibidem perfonaliter prafenti- 
bus et acceptantibus, fecundum tenor em did arum 

{a) If feifm be given on a wadfet, add, redimabili o- 
mni modo etfub reverfione ditto tenemento terra, aprafata 
Titio ejufque praditiis, per dittum L, ejufque heredes, 
fucceffores, et ajjignatos, per folutionem Us, aut in eorum 
ufus confignationem, &c. [Here take in the precife words 
of the claufe of reverfion, and where the fame is to be con- 
figned, with the place of redemption, and upon what pre- 
monition ; and then, immediately after the claufe of feifin, 
and before that which begins fuper quibus, &c. add,] re- 
dimabili omni modo ditto tenemento terra, et fub reverft - 
cue modo fupraferipto. 

I •venditiords 
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venditionis et alienationh literarum in omnibus, 
dedit, tradidit, contulit, par iter et deitberavit, 

fdlvo jure cijujlibet. Super quibus omnibus et 
Jingulis prarnifjis, pretfati Titius ct Scfnpronia a 
me Notario publico Jibi fieri pciierunt hoc pra- 

fens publicum injlrumentum, ike. [as in other 
feifins.] 

If feifin be given of an annualren* out of 
burgage-lands, after having narrated the com- 
pearance of the Notary, witneffes, bailie, and 
party or procurator, at the word content as, in 
the beginning of the foregoing feifin, add, 
“ in quadam hereditaria obiigatione per ipfum 
“ confefta, Titio, ejufque heredibus et afli- 
<c gnatis quibufeunque, ac fuper fundum diefi 
£C tenementi teme produefa et perlecra, de 
“ data  , lucide conttabat, totum et 
e£ integrum unum annuum redditum ducenta- 
cc rum mercarum monetai Scotire, vel talem 
“ annuum redditum, qui pro tempore, per 
<c quamlibet fupervenientem legem, corre- 

“ fpondebit prineipali fummae quater mille 
‘c mercarum, annuatim levandum et perci- 
“ piendum, ad duos anni ter mi nos, fella fei- 
“ licet Pentecolles, et Saiicli Martini in hie- 

“ me, per requales portiones, de toto et in- 
« tegro dicli L tenemento, ante et retro, 

“ fubtus et fupra, cum jiertinentibus, perti- 
« nente olim,” [Here take in the boundings 

of the tenements, as in the heritable bond, 
and then add*], “ vel de quavis parte vel por- 
“ tione ejufdem, promptioribus cenfubus, 
« firmis, proficuis, et devoriis ejufdem, per 

“ fuftim 
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ec fuftim ct baculum, in inarms dicli balivi 
“ furfum reddidit, pureque et fimpliciter re- 
“ iignavk, in favorem, proque nova infeo- 
“ datione et fafma danda et eoncedenda pra-- 
“ fato Titio, ejufque lieredibus et allignatis 
“ quibufeunque, bereditarie; redimabili et 
“ iub reverfione dicto annuo redditu, per 
“ diclum L, ejufque heredes et allignatos, a 
“ praifato d’itio et ejus pradictis, per foluti- 
4C onem iis dicta principalis luinnne quater 
u mille mercarum, omni unique annuorum 
“ reddituum pro tempore debitomm, infra 
“ praetorium dicili burgi, die fcftum Pente*- 
“ coftes, vel Sancti Martini in hieme, prae- 
44 cedente, fr fit legal! s, qua debciente, pro- 
<c- xima die legitima fequente, inter ortum et 
“ occafum foils, fuper prsemonitione quadra- 

ginta dieruin debite facienda, per praedr- 
“ drum L, ejufque praedictos, preefato *i itioj 
“ ejufque praMi&is, perfonalker \‘el apud 
“ ipforum pro tempore habitationis domura, 
“ in praefentia Notaiii teftiumque, prout con- 
“ gruit; vel per confignationem diclaruni 
44 fummarum, fi dietus l itius ejufve prmdicti 
44 abfuerint, vel hafee ptrefentes aocipere re- 
44 cufarint, in manus prrepofiti, vel cujufvis 
44 balivoruni dicti burgi, qian Titio ejufqua 
44 prtedittis periculo confignantis profuturae 
44 i'unt, fecundum didam hereditariam obli- 
44 gationem, et procuratoriam relignationis 
44 inibi contentam, in omnibus pundis. Qua 
44 refignatione fic rite ac legitime fada et ad- 
44 miila, didkis baliuis, virtute et vigore fui 

I 2. 44 officii. 
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“ officii, et de fpeciali mandato difti procu- 
“ ratoris refignantis, datum, poffeilionem cor- 
“ poralem, adlualem, et realem, totius et in- 
“ tegri di£ti annui redditus, vel talis annui 
“ reddkus, qui pro tempore, per leges hujus 
*e fegni, didje principali fummae correfpon- 
“ debit, annuatim levandi et percipiendi, ad 
“ diQos duos anni terminos, per eequales 
“ portiones, de toto et integro difto tenemen- 
u to terrae, ante et retro, fubtus et fupra, 
“ jacente in ditto burgo de , et bondato 
“ ut pra^dicitur, per terrae et lapidis fundi 
“ dicti tenements, et unius denarii, ut moris 
“ eft, deliberationem, honefto viro M de 
“  , tanquam atturnato, et in nomine 
“ praeditti Titii, contulit, exhibuit, et, fe- 
<c cundum tenorem dittae hereditarice obli- 
“ gationis, dedit partiter et deliberavit: redi- 
“ mabili omni modo ditto annuo redditu, et 
<c fub reverfione modo praeditto. Super qui- 
“ bus omnibus,” &c. [as in other feifins.J 

If a father fhall refign his burgage-lands to 

his fon, and the ion at the fame time fhall re- 
fign the faid lands in favour of his wife, for 
her liferent-ufe, the fcifin will be the fame as 
in the hrft, by hafp and ftaple, until you come 
to the bailie’s delivery of feifin: and then fay, 
tc nee non acceflit idem balivus ad illud tene- 
“ mentum terras, ante et retro, fubtus et fu- 
“ pra, olim,” &c. [Here take in the tene- 

ments as deftgned and bounded, and then 
fay], “ et ibidem A fcriba in Edinburgo, 
“ procurator rite et legitime conftitutus in 

“ nomine 
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<£ nomine di&i B, ut mihi Notario publico- 
“ fubfcribenti, per ipfius proeurationis literas, 

contentas in contradu matrimoniali, inito- 
£< et confeclo inter ilium et C epus filium, ex 
u parte lina, et D filiam legitimam E, unius- 
^ balivorum burgi de  , cum confenfu 
<£ dicti E fui patris, ex parte altera, prout ir> 
tc dicto contractu matrimoniali,. fuper fundum 

dictorum tenementorum terrarumque pro- 
M dudto et perlecto, de data  , lucide 
“ conllabat, totum et integrum,” cirr. [Here 
repeat your lands, as above, and then add], 
“ jacens in dicto burgo de  , et bonda- 
“ turn mode fupraferipto ; per fullis- et bacu- 
“ li dcliberationem, in manus dicti balivi fur- 

“ fum reddidit, pureque et fimpliciter refi- 
tc gnavit: refervans didti B et H ejus fponfe 
w vitales redditus dimidii tenementorum ter- 
“ rarum aliorumque fupraferiptorum, duranr 
“ tibus omnibus eorum vitse diebus. Qui- 
w bus refignationibus fic rite et legitime per 

“ fe et 1'eparatim faftis et admiffis, didtus ba- 
“ livus, virtute et vigor,e,” &c. [as above 
and after the words, <c pariter et fafinam,” 
add], “ hereditariam, totius et integri didti 

“ tenement! terrae, olim,” dre. [Here the 
feveral tenements mult be repeated,, and then 
fay], “ jacentis in didto burgo, et bondati ut. 

“ prmdicitur, per terrae et lapidis fundi di- 
“ dtorum tenementorum terrarumque refpe- 

“ dtive et fucceffive traditionem, praefato C, 
“ perfonaliter praefenti et acceptanti, contu- 
M lit, exliibuit, et deliberavit: refervans didto 

I 3 “ Bj 
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<! B ejufque fponfe, eorumque diutius viven- 
45 ti, vitales redditus dimidii tenementorum 
“ terrarumque, durantibus omnibus eorum 
44 vitae diebus. Et fine mora praefatus A, 
44 procurator rite et legitime conftitutus in 
44 nomine di&i C, ut mihi Notario publico 
44 fubfcribenti, per ipfius procurationis literas, 
44 etiam in dido contradu matrimoniali, de 
44 data antedicta, contentas, lucide conflabat, 
44 totam et integram juitam et aequalem di- 
44 midietatem didorum tenementorum, ter- 
44 rarum aliorumque fuperfciptorum, cum 
44 pe.rtinentibus, jacentium et bondatorum ut 
44 prsedicitur, per f'ultis et baeuli deliberati- 
44 onem, in manus didi balivi furfum reddi- 
44 dit, pureque et iTmpliciter refignavit. Qui- 
44 bus refignationibus,” &c. [as above; and 
then, alter the words, 44 pariter et falinam,” 
addl, 44 vitalis redditus totius et integrse 
44 juilae et aequalis dimidietatis tenemento- 
45 rum terrarum aliorumque Juprafcriptorum 
44 refpedive et fuccellive traditronem. A, tan- 
44 quam atturnato, et in nomine didte D, 
“ fponfse di6ti C, durantibus omnibus Turn 

“ vitae diebus, contulit, exhibuit, et, fecun- 
“ dum tenorem didi contradus matrimoni- 
11 alis, dedit pariter et deliberavit: 1'alvo jure 

“ cujullibet. Super quibus omnibus et fin- 
“ gulis prsemillis, praefatus C, pro leipfo, 

“ ntc non didus A, tanquam atturnatus, et 
“ in nomine didm D, a me Notario publico 

ipfis fieri petierunt hoc pradens publicum 
<* inltrumentum, feu plura publica inltrumen- 

**• ta. 
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“ ta. Afla erant,” &£. [at fapra, in ■coni- 
muni forma.~\ 

When the magi ft rates of a burgh-royal arc 
charged with letters of horning to in left an 
adjudger, they feldom or never difobey the 
charge, but give feifm forthwith; which will, 
be the fame as in the fir ft, to thefe words, 
4‘ et ibidem dictus balivus, virtute et vigore 
“ fui officii,” and then add, “ et in obedien- 
“ tiam quarundem literarum S. I). N. Regis, 
“ impetratarum fuper quoddam decretum ad- 

judicationis, coram Dominos Concilii et Sef- 
“ fionis,   die   menfis ultimo elapfi, 
“ obtentum, ad inftantiam N de , contra 
“ O de , pro folutione et fatisfaftione ei 
“ fummarum monetx principalium, annuo- 
“ rum reddituum, et liquidatarum expenfa- 
“ rum inibi contentarum, extendentium in 
“ integrum, ad datam difti decreti adjudica- 
“ tionis, ad fummam ducentarum mercarum 

monetK Scotise, falvo juflo calculo, con- 
xt tra praepofitum et balivos difti burgi de 
Xi ——, ipfis prtecipienfmm et mandantium, 
<c ut praenominatum N, ejufque heredes et 
C( affignatos, in toto et integro” [Here take 
in the lands as dehgned and bounded in the 
decreet of adjudication, and then fay], “ he- 
“ reditarie infeodarent, fub poena rebeliionis 
“ et cornu-pofitionis; prout in didtis literis 
“ S. D. N. Regis, executionibufque et indor- 

“ fationibus earundera, de data fub figneto 
“ regio  die menfis et anno  , 
cc latius continetur, ftatum, pofleflioncm con. 

poralern, 
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u poralcm, aclualem, realem, pariter et fa- 
“ fmam hereditariam, totius et integri didti 

tenementi terrae, olim,” err. [Here take 
in the tenements as defigned and bounded, 
and then addj, “ jacentis in didto burgo de 
M  , et bondati ut prsedicitur ; per ter- 
<c rae et lapidis fundi didli tenementi terrae 
“ deliberationem, prmfato N, perfonaliter 
“ praefenti et acceptanti, contulit, exhibuit, 
“ et, fecundum tenorem didarum literarum 
“ S. D. N. Regis, dedit, tradidit, pariterque 
tc deliberavit: falvo jure cujuilibet Super 
“ quibus,” &c. 

TITLE IV- 

Of the Warrants of Seifns. 

HAving already faid that I fhould treat 
more fully of the warrant upon which 

feifin proceeds, I fhall here prefent the reader 
with fome of the moll ordinary models for 
narrating fuch warrants of feifin as are written 
either in Latin or Englifh. And as this claufe 
admits of a greater variety than any other in 
the whole inftrument, becaufe every particu- 
lar warrant upon which feifin proceeds hath 
fomething or other peculiar to itfelf in the 

(a) Here may be added, redimabili omni mcdo diCte 
tenemento terra a prafato N eju/que pradidis, per didum 
O ejufque prcedi(toi} fecundum attum parliamenti. 

narrating 
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narrating of it, it is proper to obferve, that 

the following narratives are not fet down fo as 
the fame may be conftantly followed; but it 
is left to the prudent Notary to adapt the nar- 
rative to the nature of the infeftment he is to 
take, making ufe of thefe only by way of ex- 
ample in the like cafes. 

Narrative of a precept on a retour. 

 Habeas, ct in fids manibus tenens, quod- 
dam praceptum fafince pergamena fcriptum, et 
cancellario dicti S. D. N. Regis directum, profa- 
fina et poffefjione danda pr agnomina to A, nunc de 
 , tanquam legitimo et propinquiori heredi 
mafculo quondam D de  fui pair is, tot arum 
et integrarum terrarum, decimarum aliorwnque 

fubfcriptorum, cum pertinentibus. 

Narrative of a precept of Clare conjlat. 

  Habeas, &c. dictum praceptum fa- 
fina, Qvulgo praceptum de Clare conjlat vocatuni), 
factum et concejfum per honorabilem virum A de 

 , in favorem dicti B de , tanquam here- 
dis dicti quondam D de fui patris, de totis et 
integris terris, annuo redditu aU'J'quefubfaiptis, 
de data, tenore, et contentis fubfcriptis. 

If the precept be in Englilh, as they fome- 
times are, the narrative will be thus: 

  Having, &c. the faid precept of feifin, 

commonly 
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commonly called a precept of Clare cmjlat^ 
made and granted by an honourable gentle- 
men A ot , in favour of the faid /i of 
— , as heir to the faid umquhile D of 
   his father, of all and haill the lands, 

annualrent and others under written, of the 
date, tenor, and contents after mentioned. 

Narrative of a charter. 

 Haiti's, &c. quandam chartam refignatioms 
fub magno ftgillo, continenieminjine ejufdem pr<z- 
ceptum jafwce fublus mentionatum,fadum, datum, 
et conceffum, per dictum S. D. N. Rcgem, pradi- 
fto A de , et here dibus fuis mafcults de cjus 
corpore, [Here infert the tailzie and fubifitu- 
tion as in the c\\d.xicx~\,dc data fubtus mentlona- 
ta. Per quamquidcm chartam (pro caufis inibi 
fpecificatis) didus S. D. N. cum avifamento et 
confenfu Domini Capitalis Baronis ct reliquorum 
Dominorum Baronum Scaccarii S. D. N. Regis, in 
hae parte regni Magna Britannia Scotia vocata, 
[and, if there be any provifions, fay, et cum et 

fub provifionibus, conditionibus, reverjwnibus, et 
lim itationibus inibi ctpojlea fpecifeatisfdedit, con- 
ceffit, et dfpofuit, ac pro perpetuo confrmaNt, 
prafato A heredibufque fuis mafeuhs de cjus cor- 
pore, q id bus dejkientibus, heredibusfuis et ajfigna- 
tis quibifcunque,her edit uric ct irr edimabiliter, abf- 
qutquavis re-verfwne, redemptione, aut regrtjju, in 
pcrpetuwn, totas ct integras [Here iniert the 
lands verbatim, and then fay], una cum omni 
jure, &c. [and then, if there be any provilions. 
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fay], et hoc cum ctfuh reverfiontbus, refervationi- 
bus, rejirictionibus, provifionibus, conditionibus, 
oner i bus, qualification lb us, ct limitationibus omni 
tnodo fubfcrlptls, viz. fHere infert the provi- 
fions as in the charter, and thereafter the 
Spuaequidem ; then fay], et dlclus S. D. N. Rex, 
(pro caufis inibi fpecificalis), cum avlfatncnto et 
corfenfu prcullBo, de novo dcd'tt, concefft, et dlf- 
pofuit, prafito A, et hcredibus fuis mafculis de 
cjus coipore, quibus dcficlentibus, heredibus fuis 
et afftgnatis quibufeunque, totas et integral terras, 
decimas, molcndinas, falmonum pifeiras, baronias, 
cafra, turres, fortallcia aliaquc particular iter fit- 
praferipta: Tencndas de ditto S. D. N. Rege, 
modo in ditta chat ta amplius menticnato et contcn- 
to; prout eadem, contincns claufulam disjunttionis 
t err arum, decimarum, falmomim pifeinarum, mo* 
lendinarmi aiwrumque fupraferiptorum, ab omni- 
bus aliis dominiis, baroniis aliifque, quibus ante 
annexa fuerunt, ct unionis, erettionis, creaiionis, 
et incorporationis carundcm, in mam integram et 
liberam barpniam, •vocandam omni futuro tempore 
baroniam de ; ct ordinans dittum manerii 
locum de principale fore meffuagium ejufdem, 

et unlearn fafinam ibidem, velfuper quamlibet par- 
tem dittarum terrarum, capiendam, per tradi- 
tionem tcimce. .et lapidis fundi earum folummodo, 
abfque necejfitate uiendi quibufibet aliis fymbolis, 
validam ct fufficientem fore fafinam, pro integris 
terris, decimis, falmonum pifeinis aliifque fupra- 
feriptis; et hoc non obfiante quod eadem mini me 
contigua fint, fed in diverfs locis jaeeant j ut 
eadem, imamm, latius proportat. 

Narrative 



io8 The Office of a Notary-public. Part II. 

Narrative of a charter of adjudication. 

«   Habens, &c. quandam chartam ad- 

“ judicationis fub magno figillo, continenfem 
“ in fine ejufdem praeceptum fafinae fubfcri- 
tc ptum, fadlum, datum, et conceflum, per 
“ dictum S. D. N. llegem, prasfato A, here- 
<c dibus fuis et aflignatis quibufcunque. Per 
“ quamquidem chartam (pro caufis inibi fpe- 
<c cificatis) diftus S. D. N. Rex, cum avifa- 
<c mento et confenfu, &c.” [As in the nar- 
rative of a charter], “ et cum et fub provi- 
“ fione et reverfione inibi mentionatis, dedit, 
“ concefiit, et difpofuit, praefato A, heredibus 
“ fuis et affignatis praedi&is, hereditarie, to- 

tas et integras, &c.” [Here infert the lands; 
then fay], “ redimabiles omni modo et fub 
“ reverfione, et fub et cum provilione et con- 
“ ditione in dida charta contentis,” [and 
thereafter infert the fuaquidcm; then fay], 
“ prout di&a charta, de data fubtus mentio- 
“ nata, continens didum fanfinae praeceptum, 

una cum difpenfatione pro unica capienda 
“ fafina apud didum manerii locum de  , 
“ vel fuper quamhbet partem terrarum alio- 
“ runrque fuprafcriptorum, et declarans ean- 
“ dem validam, fufficientem, et efficacem fore, 

“ pro integris terris, decimis aliifque lupra- 
“ fcriptis, &c.” 

Or thus if granted by a fubjetd fuperior. 

»»—, Having, &c. an charter of adjudication 
granted 
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granted by a Noble Lord  , in favour of 
J, his heirs and aflignees whatfomever; con- 
taining, in the end thereof, the precept of 
feifin under written: whereby (for the caufes 
therein fpecified) the laid Noble Lord, with 
and under the provifionand refervation therein, 
mentioned, gave, granted, and difponed to 
the laid , his heirs and alfignees forefaid, 
heritably, all and haill [Here take in the lands ; 

Kthen fay\ redeemable always, and under rever- 
fion, and with and under the condition and 
provifion contained in the laid charter, fThere- 
after infert the Qurequidem ; then fay~\, as the 
laid charter, of the date after mentioned, con- 
taining the forefaid precept of feifm, at more 
length proports. 

Narrative of a charier from a fuhjecl. 

«   Ilabens, &c. quandam chartam, de 

“ data fubtus mentionata, faftam, datam, et 
concelfam, per didlum A de  -, in fa- 

“ vorem praefati B, heredumque fuorum et 
“ allignatorum inibi mentionatorum, heredi- 
“ tarie et irredimabiliter. Per qiumquidein 
<c chartam, diclus A (pro caufis inibi fpeci- 
“ ficatis) dedit, concelfit, et difpofuit, prsedi- 
“ dto B, heredibus fuis et allignatis inibi con- 
‘e tentis, 'hereditarie et irredimabiliter, ut di- 
(i £lum ell, totas et integras” [Here infert 
the lands, with the TTucequidcm, and provi- 
fions, if any be 5 then fay], “ prout dicta 

K “ charta. 
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“ charta, inibi continens fafinEc prxccptum 
“ fubtus mentionatum, latius proportat.” 

In Engl iff: thus. 

  Having, &c. an charter, of the date 
alter mentioned, made and granted by the 
laid A of  , to and in favour of tire faid 
i?, his heirs and affignees therein mentioned, 
heritably and irredeemably: whereby (for the 
caufes therein fpecilred) the faid A gave, grant- 
ed, and difponed, to the faid B, his heirs and 
allignees therein mentioned, heritably and ir- 
redeemably, as faid is, all and haill fflcre in- 
fert the lands? with the Qutequidem, andpro- 
vifions? if any be ; then fay ], as the faid charter, 
of the date under written, containing the pre- 
cept of feifm therein and after mentioned, at 
more length proports. 

A charter upon a contract of wadfet will 
differ nothing from the above, except, in place 
of the words, heritably and irredeemably, you 
mull infert, heritably and under reverfon in man- 
ner therein mentioned; and in the conclufion of 
the narrative, to add thefe words, as the faid 
charter, of the date under written, whereby the 
lands and others above written, are declared to 
be redeemable in manner therein mentioned. See. 

Narrative of a difpoftion of lands. 

  Having, <b’c. an difpofition, of the date 
 , and containing the precept of feifm af- 

ter 
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ter mentioned, made and granted by the faid 
A of  , to and in favour of the faid 2?: 

whereby (for the caufes therein fpecified) the 
faid A fold, annailzied, and difponed, from 
him, his heirs, and all other his affignees, to 
and in favour of the faid B, his heirs and af- 
fignees whatfomever, heritably and irredeem- 
ablv, but any manner of reverfion, redemp- 
tion, or regrefs whatfomever, ail and haill [Here 
infert the lands ; then fayf lying within the pn- 
rochin of  and Iherilidom of , toge- 
ther with all right, title, intereft, claim of 
right, property and pofleffion petitor and pof- 
feflbr, which the faid A, or his predeceffors 
and authors, heirs and fucceffors, had, have, 
or any wife may claim or pretend to the 
lands and others above written, or to any part 
or portion thereof, or to the mails, farms, 
profits, and duties thereof, in all time coming ; 
[and) if there be any provifions, addthefe words\ 
with and under the provifions, eire. after men- 
tioned, •viz. {Here infert the provifions ; then fay~\, 
as the faid difpofition, of the date above writ- 
ten, containing obligement to infeft by double 
infeftments, and two feveral manners of hold- 
ing, a me and de me, with procuratory of re- 
fignation, claufe of abfolute warrandice, aflig- 
nation to the mails and duties, writs and e- 
vidents, with the precept of feifin after irifert- 
ed, and feveral other ufual claufes, at more 
length proports. 

K 2 Narrative 
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Narrative of a difpofition of annualrent. 

- Having, <&c. an difpofition, of the date 
 , and containing the precept of feifin af- 
ter fpecified, made and granted by the faid A 
of  , to and in favour of the faid B ; 
whereby (for the caufes therein fpecified) the 
faid A fold, alienated, and difponed from him, 
his heirs, and all others his aflignees whatfoever, 
all and haill an annualrent of , or fuch 
an annualrent as {hall be due for, and agree- 
able to the principal fum of , by the laws 
and afts of parliament of this kingdom for the 
time, yearly to be uplifted and taken at two 
terms in the year, Whitfunday, and Martin- 
mas in winter, be equal portions, forth of all 
and haill \_Here infertthe lands\ lying within the 
parochin of  and fheriffdom of , or 
forth of any lands or heritages whatfoever per- 
taining and belonging to C, where-ever the fa- 
men lie, within this kingdom, or forth of a- 
ny part or portion thereof, firlt, beft, and rea- 
dielt mails, farms, profits, and duties of the 
famen, fpecified and contained in an heritable 
bond granted by the faid C, in favour of the 
faid A, of the date the , regilfrate in , 
and in the faid A his feifin following thereon, 
dated the   day of  , duly regi- 
flrate conform to the aft of parliament; 
together with all right, title, intereff, claim 
of right, property and pofleflion petitor and 
poffelfor, which the faki A or his heirs and 

fuccdfors. 
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fucceflbrs, have, or any wife may have, claim, 
or pretend to the forefaid annualrent, or to a- 
ny portion thereof, in time coining: provi- 
diim always the faid annualrent be redeemable 
by the faid C and his forefaids, conform to the 
claufe of reverfxm contained in the laid heri- 
table bond; as the laid difpofition, containing 
an obligement to infeft, procuratory of refig- 
nation, affignation to the principal fum of 
 , whereupon the laid annuakent is re- 
deemable, and to the faid heritable bond, and. 
feifin following thereon, alfo containing the 
precept of feifm alter inferted, at more length 
proports. 

Narrative of an heritable bond. 

 Having, &c. an heritable bond, of the 
date , and containing the precept of lei- 
fm after inferted, made and granted by the 
faid A 0a), to and in favour of the faid and 
his heirs and fuccelfors after mentioned r 
whereby (for the caufes therein fpecified) the 
faid A bound and obliged him, his heirs and 
fticcelTors, with aft convenient diligence, up- 
on his own proper charges and expenfcs, to 
duly, validly, and fufficiently infeft, veft, 
and feife the faid 5, his heirs and afligneeS' 
whatfoever, heritably, and under reverfion in 

(a) If there be cautioners in the heritable bond, add 
thefe words, “ as principal, and and   as cau- 
“ tioners, foverties for and with him, conjun£Hy and fe- 
“ verally.” 

K 3 manner 
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manner after mentioned, in all and haill an 
annualrent of   Scots money, or fuch an 
annualrent as fhould be due for, or correfpond 
and be agreeable to the principal fum of  
money forefaid, by the laws and afts of par- 
liament of this kingdom for the time, yearly 
to be taken at two terms in the year, Whit- 
funday, and Martinmas in winter, be equal 
portions, forth of all and haill the faid A his 
lands of [Here infert the latuhf lying within the 
parochin of  and fherriffdom of , or 
forth of any other lands or heritages pertain- 
ing and belonging to the faid A, where-ever 
the fame lie, within this kingdom, or forth 
of any part or portion thereof, firft, belt, and 
readied; mails, farms, profits, and duties of 
the fame; as the faid heritable bond, of the 
date forefaid, containing procuratory of refig- 
nation, obligement by the faid A to the faid 
B and his forefaids, for payment making to 
them of the forefaid annualrent, they as well 
not infeft as infeft, at the faid two terms in 
the year, be equal portions, as faid is, begin- 
ning the firft term’s payment thereof at the 
term of Martinmas next to come, for the firft 
half-year preceding, and fo forth yearly and 
termly during the not redemption; with an 
claufe of reverkon, whereby the faid annual- 
rent is redeemable upon payment or config- 
nation of the forefaid principal fum, in manner, 
and upon the premonition therein mentioned j 
together alfo with an claufe of abfolute war- 
landice, and precept of feifm after fpecified, 

with 
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with faveral other ufual claufes, at more.length 
proports. 

Narrative of a contracl of feu. 

 Having, &c. an contract of feu and a- 

lienation, made and palled betwixt A and B on 
the one and other parts, of the date , 
containing the precept of feifm after inferted: 
whereby (for the caufes therein fpecified) the 
faid A fold, annailzied, and difponed, and in 
feu-farm and heritage did let and demit, to 
the faid B, his hen's and aflignees whatfoever, 
heritably and irredeemably, but any manner of 
reverfion, redemption, or regrefs for ever, [if 
there he any provifions, add, with and under the 
provifions and conditions after mentioned], all 
and haill \_Here infert the /#/?<&],lying within the 
parochin of and fheriffdom of , to- 
gether with all right, &c. which the faid A, 
or his predeceifors, authors, heirs, and fuc- 
cefifors, had, have, or any wife may have, 
claim, or pretend, to the lands and others a- 
bove written, with the pertinents, or any part 
or portion thereof, or to the mails, farms, pro- 
fits, and duties of the fame, in time coming j 

[f there be any provifions, add], and that with 
and under the provifions and conditions alter 
mentioned, viz. [Here infert the provifions; 
then fay], as the faid contradl of alienation and 
feu, containing therein obligement to infeft, 
claufe of abfoiute warrandice and precept of 

feifin 
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feifm under written, with fereral other clau- 
fes, at more length proports. 

Narrative of a contract of zvadfet. 

  Having, &c. an con trad of wadfet, 
made and palled betwixt the laid A and B on 
the one and other parts, of the date , 
and containing the precept of feifm under 
written: whereby (for the caufes therein fpe- 
cihed) the faid A fold, annailzied, wadfet, im- 
pignorated, and difponed, from him, his heirs, 
and all others his aflignees, heritably, and under 
reverfion, in manner therein and after men- 
tioned, \Jf there be any provifions, fay, and with 
and under the provifions, dv. under written], 
all and haill [Here infert the lands], lying with- 
in the parochin of   and Iherrilfdom of 
- , with all right, title, intereft, claim of 
right, &c. which the faid A, his authors and 
predecelfors, their heirs and fucceffors, had, 
have, or any wife may have, claim, or pre- 
tend, to the lands and others above written, 
with the pertinents, or to any part or portion 
thereof, or to the mails, farms, profits, and 
duties of the fame, in all time coming during 
the not redemption: providing always, that 
the faid lands and others above written be re- 
deemable be the faid A, from the faid B and 
his forefaids, by payment or confignation of 
the fum of - Scots money, upon the pre- 
monition in manner, and conform to the 
claufe of reverfion fpecified and contained in 
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the faid contract of wadfet, [Or you may nar- 
rate the claufe of reverfion at length, and then fay, 
if there be any prcvfions~\, and with and under 
the fpecial provifions, &c. after fpecified, viz. 
[Here infert theprovifions~\ ; as the faid contract, 
of the date forefaid, containing therein an 
obligement to infeft, by double infeftments, 
and two manners of holding, a me and de me, 
with procuratory of refignation, claufe of ab- 
folute warrandice, aflignation to the mails and 
duties, writs and evidents, during the not re- 
demption, with the precept of feifm after ia- 
ferted, and feveral other claufes, at more 
length proports. 

Narrative of a contract of marriage. 

 Having, &c,. an contract of marriage, 
made and pafi'ed betwixt the faid A, with the 
fpecial advice and confent of B his father, and 
the faid B for himfelf, and as taking burden 
in and upon him for his faid fon, and them 
both with one advice and confent, on the one 
part; and the faid C, with the fpecial advice 
and confent of D her father, and the faid D 
for himfelf, and as taking burden in and up- 
on him for his faid daughter, and them both 
with one advice and confent, on the other 
part, of the date  , and containing 
the precept-of feifin under written: whereby 
(for the caufes therein fpecified) the faid A, 
with advice and confent of his faid father, and 
the faid B for himfelf, his own right and in- 

tereft, 
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tereft, and taking burden on him for his faid 
fon, and they both with one advice, confent, 
and afl'ent, bind and oblige them, their heirs 
and fucceffors, with all convenient diligence, 
and upon their own proper charges and ex- 
penfes, to duly, validly, and fufficiently infeft 
and feife the laid C, his faid fpoufe, for her 
liferent-ufe, during all the days of her life- 
time after his deceafe ; [and if there be any pro- 
'vijwns, fay~\, and with and under the provi- 
hons and conditions therein and after men- 
tioned, in all and haill \_Here infert the lands, 
or annuity upliftableforth thereof as in the oblige- 
ment to infeft, verbatim], and that by two 
kinds of infeftments, a me vel de me, in man- 
ner at length mentioned and contained in the 
faid contract-matrimonial; as the famen, of 
the date forefaid, containing therein procura- 
tory of refignation, claufe of abfolute warran- 
dice, precept of feifm under written, and fe- 
veral other claufes, at more length proports.. 

Nota, That fometimes the difpohtion, con- 
tradt, or charter, is made, with confent of par- 
ties having intereft, in favour of a perfon and 
his wife in conjunct fee: the form whereof is 
here fet down. 

Narrative of a right made with confent of parties* 

 Having, &c. an difpofition, of tire 

date  , and containing the precept of 
feilin under written, made and granted by the 

faid 
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faid A, with the fpecial advice of B his father 
and C his mother, for all right of liferent, con- 
junft fee, terce, or other right whatfomever, 
which they, or either of them, have or can 
pretend to the lands and others after fpecifkd, 
or to any part or portion thereof, or to any 
annualrent or annuity upliftable forth of the 
famen, or to the mails, farms, profits, and du- 
ties thereof, in time coming, in favour of 
the faid A, and D his fpoufe, and longelt liver 
of them two, in conjuntd fee and liferent, and 
to E, their eldeft lawful fon, and the heirs- 
male of his body, in fee; which failing, to 
F, their fecond lawful fon, and the heirs-male 

- of his body; which failing, to the other heirs- 
male procreate or to be procreate of the faid A 
his body; which alfo failing, to his other near- 
eft lawful heirs and aflignees whatfomever : 

whereby (for the caufes therein fpecified) the 
faid A, with advice and confent of the faid B 
his father and C his mother, for their refpec- 
tive rights and interefts above mentioned, and 
the faid B and C for themfelves, their own 
rights and interefts, and all of them with one 
confent and affent, fold, annailzied, and dif- 
poned, to and in favour of himfelf, and D 
his faid fpoufe, and longeft liver of them two, 
in conjunct fee and liferent, and to the faid 
E, &c. [as above'], heritably and irredeem- 
ably, with and under the provifions and con- 
ditions under written, all and haill, &c. 

TITLE 
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T I T L E V. 

Of hijlraments of Ref gnat ion, 

HAv'mg In the three foregoing titles am- 
ply treated of inflruments of feifin, I 

come now to difcourfe of inftruments of refig- 
rtation : which are twofold; either ad perpe- 
tuam rctnanentiam, or in favorem. 

Kefignation ad perpetmm 'remanentiam is, a 
delivery or refigning of the lands into the 
hands of the fuperior himfelf, or one commif- 
fioned by him, fo as that the right of proper- 
ty may be united and confolidate with the right 
of fuperiority. 

Refignation in favorem is likewife, a refign- 
ing of the lands into the hands of the fupe- 
rior; but not fo as to confolidate the right of 
property with that of the fuperiority; for here 
the fee is not extind:, but either renewed 
or transferred. 

Refignations ad perpetuam remanentiam, be- 
ing an extindion of the vadal’s infeftment, 
inuft be perfeded by an inftrument of refig- 
nation in the hands of a Notary; which no 
other writ, nor acknowledgment of the vaffal, 
nor any deed done otherwife, can prove or 
fupply: Wherefore this fort of refignation 
is completed by the inftrument of refigna- 
tion itfeif alone. And after this refignation 
is made, the fuperior’s fimple renunciation 
or difeharge thereof cannot revive the vaf- 

fal’s 
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fal’s prior infeftment, but he mud be infeft do 
nevo. 

Refignations in favorcm mud confid of three 
parts: 1. The renunciation of the party- 
refigner in favour of a third party', 2. The 
acceptance of the fuperior; 3. The delivery 
and invediture made to him in whofe favour 
the refignation was granted. Nor is the fird ’ 
of thefe of any force or effect, unlefs the o- 
thers follow and are completed: for if the 
perfon who refigns the lands, lhall make two 
ieveral refignations at different times, he who 
is fird infeft, although by virtue of the lad 
refignation, will be preferred. 

Craig, lib. 3. dieg. 1. § iy. 18. gives this 
as his opinion; although he (hews that it was 
otherwife decided in the cafe of a burgefs in 
Perth, who making a fecond refignation in 
favour of his fon, though twenty years after 
the fird, the lad refignation was found null, 
as granted by one who had already diveded 
himfelf of all right he had to the lands, by a 
former refignation, albeit the perfon in whofe 
favour the fird refignation was granted, had 
not completed his right by infeftment; and 
adds, that before this decifion it was never 
doubted by our ancedors, but that, in the cafe 
of two ‘feveral refignations, he who obtained 
the fird feifin would be preferred. And this 
feems to be fupported by what my Lord Stair 
fays upon this head in his Inflitutions, lib. 3. 
tit. 1. § 12. and by a later decifion there ci- 
ted, obferved by Durie, p. 225. where one 

L having O 
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having difponed his lands, and refigned the 
fame in favour of the purchafer, thereafter 
the feller difpones the fame lands to another; 
who, after the procuratory of relignation, 
takes feilin before him who acquired the 
firlt alienation; and by virtue of his firlt 
feifin, he who .acquired the fecond right be- 
comes in pofTeffion of the lands. And albeit 
it w7as pled, in fupport of the firfl right, that 
his feifm, although a fliort fpace after the 
other’s, ought to be drawn back to the date 
of the preceding procuratory of refignation; 
and that the pofl'effipn ought not to be re- 
fpedted, in regard it wras but a year pall fince 
the firft of their rights wras made, and there 
were few weeks betwixt the dates of their 
feifins: notwithftanding, the prior feifm was 
fuftained, albeit it was a bafe infeftment 
granted to be holden of the annailzier, and 
the other a public infeftment, proceeding up- 
on refignation, to be holden of the fuperior. 
And in a double poinding, Thomfon contra 
Kilgour, 24th January 1628, obferved by 
Dtirie; where- Thomfon’s right depended up- 
on a procuratory of refignation made in his 
favour by Kilgour’s author, for infeftment 
to be given to him of an annualrent, divers 
years before the heritable right made to Kil- 
gour; to the which date of the faid prece- 
ding procuratory he aliedged that his feifm 
fhould be drawn back, and that he Ihould be 
preferred to Kilgour; elpecially feeing, fmee 

the faid procuratory, lie had uplifted the mails 
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and duties of the lands for fatisfying of his 
faid annualrent divers years, which ought to - 
corroborate his right in this poflelfory judg- 
ment; feeing alfo that his feifin, which de- 
pended upon that procuratory, was but four 
days after Kilgour’s ieifin: notwithftanding 
whereof, the Lords preferred Kilgour. For 
a further illuftration of this head, fee Sir 
James Stewards anfwers to Dirletonh doubts, 
p. 262. eir 263. as alfo Mackenzie’s injiitu- 
tions, b. 2. tit. 7. § 17. where he tells us. 
That the firlt infeftment upon the fecond re- 
fignation, will be preferred to him who has 
but the fecond infeftment upon the fir ft re* 
fignation. See act 105. pari. 7. Ja. V. and 
act x 40. pari. 12. Ja. VI. and Mackenzie's cri- 
minals, tit. 28. where you will find that fupe- 
riors were punifhable who received double re- 
fignations. 

Refignation then being either an extinc- 
tion, when it is granted to the fuperior, ad 
perpetuam remanentiam ; or a renewal, when the 
vaffal refigns the lands for new infeftment to 
be granted to himfelf, as, when lands hold 
ward, the vaffal perhaps refigns them fo as 
they may be returned blench, or the like; or 
a transference of the fee, when the lands are 
refigned in favour of an aflignee; there are 
fome folemnities neceflary to the completing 
thereof: and, as 1 cannot better oblige fuch 
of my readers as have not opportunity of con- 
fulting our law-books upon this head, I fhall 
here prei'ent them with the molt material fo- 

L a lemnities, 
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lemnities, as they are in- my Lord Stair’s h- 
Jlitatiom. 

Refignation muft proceed upon a difpoft- 
tion, or procuratory of refignation having in 
it the effe&s of a difpofitkm; for the initru- 
nient of refignation being but the affertion of 
a Notary, will not be fufficient alone without 
an adminicle in writ. Of thefe procuratories 
per fe, an example lhall be given in the title 
upon procuratories. 

The fecond ftep in refignation is, the ad of 
refignation itfelf: which necefiarily muit be 
by way of inftrument of a Notary, expreffing 
the warrant of it, viz. the difpofition, if it be 
done by the refigner propriis manibus; or the 
procuratory, if it be done by a procurator; 
and that, conform thereto, the refigner, or 
procurator compeared perfonally before the 
fuperior, or his commitfioner having fpecial 
warrant to receive refignation : and that the 
refignation was made in the hands of the fu- 
perior by ftaff and ballon delivered by the re- 
figner, or his procurator, to the fuperior, as 
the token or fymbol of the thing refigned; 
and that the fame was accepted and received 
by the fuperior, or his commiflioners, by ta- 
king the faid fymbol in their hands, for new 
infeftment to be given to the acquirers. This 
refignation is made by the vafl'al, or his pro- 
curator, on their knees; and accordingly is 
in the inftrument faid to be done with all hu- 
mility: and that the fuperior, or his commif- 

fioner, delivered the Half as the fymbol of the 
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fee to the acquirer; which is alfo expreffed in 
the inftrument. 

The folemnities of refignatron are fo effec- 
tual and neceflary, that the omiffion of any of 
them ann-ulleth the reffgnation: and therefore 
renunciation without a formal refignationy 

though it may be fufficient againff: the renoun- 
cer, yet it is not fufficient to take away infeft- 
ment renounced, againff fingular fucceflbrs ; 
nor can it conffitute any real right in the per- 
fon of the acquirer, unlefs he had aliunde an- 
other Handing right in his perfon. And the 
reafon is, Becauie jura eodem modo dcjlituuntur 
quo amjiituimtur; and therefore, as infeftmcnts 
cannot be conftitute without an inffrument of 
feiiin, fo they cannot be deftitute without an 
inffrument of refignation, or at leaft another 
inffrument of leiiin with the fuperior’s con- 
firmation. Inffruments of feifin. and refigna- 
tion have a refemblancc and coherence toge- 
ther in feveral eflentials, viz. as feifin may be 
given either to the vaffal or his- procurator, fo 
may the relignation be either to the fuperior, 
or his commiilioners authorifed for that effeck 
And though inftruments of relignation ufe to 
be by procurators warranted by a procuratory 
of relignation; yet, as there may be feifins gi- 
ven by the fuperior propriis manibusr fo may 
there be refignations by the vaffal. And like- 
wife they agree in this, that neither an inftru- 
ment of feiiin nor refignation are fufficient 
without a warrant or adminicle in writ; and 
therefore, by adls 38. parL 6. and 81. pari. 1.9. 

L 3 ^ 
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Mary, it is flatute. That in all refigna- 
tions ad perpctuam renianentiam made by pro- 
curatories, the laid procuratory lhall be fub- 
fcribed by the vail'al; and if he cannot write, 
muff be i'ubi'cribed with his hand at the pen 
led by an authentic Notary: and if the refig- 

nation.be made by the vaffal perfonally, the 
inhrument mult be fubfcribed by him ; and if 
lie cannot write, mufl be fubfcribed with his 
hand at the pen led by a Notary in manner 
forefaid ; and that no reiignation ad rcmanen- 
tiam is to have ftrength in times to come, 
otherwife than as above fpecified. 

The reafon that the parties, as well as the 
Notary, fubfcribe the inltrument, is, Becaufe 
the fubfcription of the inftrument is in that 
cale the only probation of the warrant thereof: 
but if there be a difpofition or obligement 
to infeft, the inftrument of refignation, though 
not fubfcribed by the refigner, will be luf- 
ficient, as warranted by the difpofition or 
obligement: as alfo, by apt 5. pari. 3. Ch. 1L 
all inftruments of refignation, as well as tliofe 
of feifin, muft be fubfcribed by the witneftes 
inferted and defigned, otherwife they are de- 
clared null; fee p. 46. 

But ftill there is a material difference be- 
twixt inftruments of feifin and refignation* 
For feifin muft necefi'arily be taken upon the 
ground of the lands, naturally or by union \ 
but refignation may be given and taken any 
where, although not upon the ground of the 

lands. As alfo they formerly differed with 
, , refpeft 
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refpe£t to the regiftration : for there was no 
legal neceility for the regiftration of refigna- 
tions, until that by aci 3. pari. 2. Ch. II. it 
was ftatute. That inltruments of resignation 
ad remanentiani be regiftrate within fixty days 
after the date thereof, in the fame way and 
manner as renunciations, fcifins, or rever- 
fions; otherw ife the faid refignation to be 
null : but inftruments of refignation of tene- 
ments, lands, and fifliings, holden in free bur- 
gage, being regiftrate in the town-court books 
of the burgh, do not fall under the certifica- 
tion of this adt. 

The parliament 1693, confidering that pro- 
curatories of refignation do by the death of 
the granter become void, whereby, for ob- 
taining the fame renewed, unneceflary expenfe 
is occafioned; for preventing thereof, by the 
35th act of that parliament it is ftatute, That 
procuratories of refignation, granted or to be 
granted, fhall be futiicient warrants for ma- 
king refignation in favour of the receiver 
himfelf, or of his heir retoured on a general 
fcrvice, or of his affignee by difpofition and 
affignation, or by adjudication, as weil after, 
as it would have been before the death of the 
granter, provided the inftrument taken upon 
the refignation made after the grantor’s death 
mention, and therein deduce the title of the 
perfon in whofe favour it is made ; otherwife 
to be null. Upon the whole, the folemnities 
of inftfuments of refignation may be com- 
prehended under the following heads. 

1. All 
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1. All inftruments of refignation having 
the common beginning, muft bear the date, 
as inftruments of feifm. 

2. That in prefence of the fuperior him- 
felf, or a full number of his commiilioners 
convened, and in prefence of the Notary and 
witnefles, compeared perfonally a procurator, 
mentioned in the procuratory of refignation. 

3. That the procurator refigned the lands 
(here to be particularly mentioned) in the 
hands of the fuperior, or his commiflioners, 
in favour and under what refervations, as in 
the procuratory ; and that by warrant of a 
procuratory contained in fuch a writ, paifed be- 
twixt fuch and fuch perfons, dated , and 
that this refignation was made, by deliverance 
of ftaff and ballon (as a fymbol) in the hands 
of the fiiperior, or one of his commillioners in 
name of the reft. 

4. That the fuperior, or his commiftioners 
in his name, accepted the refignation, and 
gave, granted, and difponed the lands (here 
mentioned in general) to the perfons in the 
procuratory, conform to a charter to be made 
thereupon; and that by redelivering the 
forefaid ftalf and ballon, which is the fyin- 
bol. 

5. That the procurator took inftruments in 
the Notary-public’s hands. 

The reft as in inftruments of feifin. 

Injlrument 
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Inflrumcnt of refignation of lands by one in the 
king’s hands, in favour of himfslf and his 
heirs, with a rcfervation of his lady’s life- 
rent. 

IN the name of God, Amen. Be It known 
to all men, by this prefent public inltm- 

ment, That, upon the firlt day of Janu- 
ary, One thoufand feven hundred and feventy- 
feven years, and of the reign of our So- 
vereign Lord George the Third, by the 
grace of God King of Great Britain, France, 
and Ireland, defender of the faith, the feven- 
teenth year, in prefence of the Right Honour- 
able L, Efquive, Lord Chief Baron, and re- 
manent Barons of his Majefty’s court of ex- 
chequer, in that part of Great Britain called 
Scotland, having full power and commiflion 
from his Highnefs to receive refignations of 
lands and others within Scotland (holden of 
his Majefty) in his Highnefs’s name, and grant 
new infeftments thereupon, being convened 
in full number in the exchequer-houfe within 
the burgh of Edinburgh, where the laid 
Lords are accuftomed to meet and fit in ex- 
chequer, and in prefence of me Notar-public 
fubl'cribing, and witnelfes after nominate, 
compeared perfonally P, one of the ordinary 
macers before the faid court of exchequer, as 
procurator fpecially conllitute by A of , 
heritable proprietor of the lands and others 
after mentioned, by his procuratory of refig- 

nation 
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nation after written, to the effect after fpe- 
cified : and there the faid P, procurator fore- 
faid, with all humility and condign reverence 
as became him, refigned, furrendered, up- 
gave, overgave, and delivered, all and haill 
[Here infert the lands'], together with all right, 
title, intereft, claim of right, property, and 
poffeiTion petitor and pofleffor, which the faid 
A, his heirs and aifignees, had, hath, or any 
wife might claim or pretend thereto, or to 
any part thereof, in the hands of the faid 
Lords Barons of Exchequer, as in the hands 
of his Majefty, immediate lawful fuperior 
thereof; in favour and for new infeftment of 
the famen to be made and granted to the faid 
A his heirs-male lawfully procreate or to be 
procreate of his own body, and the heirs 
whatfoever lawfully to be procreate of their 
bodies; whom failing, to the heirs-female 
procreate or to be procreate of the faid A his 
body, and the heirs of their bodies; the el- 
deft heir-female always fucceeding without di- 
vifton, and being always obliged to marry a 
gentleman of the furname of A, or of any o- 
thcr furrrame, who, and the heirs to be pro- 
create betwixt them, fhall fucceflively and 
perpetually, in all time thereafter be obliged 
to take upon them, retain, ufe, and carry the 
arms and furname of A \ wherein if they fail, 
they fhall amit and tine all benefit of the 
lands, barony, and others above mentioned, 
both principal and warrandice, and the fame 
fhall accrefce and pertain to his next apparent 

heir 
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heir of tailzie, who fhall have right to the 
lands and others above fpecified, ficklike as if 
the party failing had never been infeft there- 
in, nor had right thereto, and (hall have 

: power to purfue actions of reduftion, decla- 
; rators, adjudications, and all other actions ne- 
: celfary for eftablifliing the rights of the lands 

and others above written in their perfons, up- 
on the forefaid contravention : and failing of 
heirs-female of the faid A his own body, then 
to any perfon or perfons that he hath already, 
or fhail, now, or at any time hereafter, nomi- ' 
nate, defign, or appoint his heir or heirs of 

; tailzie, by a writ under his hand, to fucceed 
to his lands, barony, and others above re- 

[ hearfed ; and under fuch provisions, reftric- 
Itions, and qualifications, as fhall be contained 

therein, which the perfons fo to be nominated 
fhall be holden to perform and fulfil: and 
failing of fuch a nominatiorf, or the famen be- 
ing made, and thereafter revoked or canceiled 
by him, (which fhall always be in his power 
during his lifetime) ; then to his neareft heirs 
or aftignees whatfoever, heritably and irre- 

I dcemably, in due and comperent form : pro- 
viding always, that the laid heirs, as well 
male as female, of his own body, as the heirs 
to be contained in the faid nomination, fhall 
be obliged and liable, likeas, by accepta- 
tion of the infeftment to follow hereupon, 
they oblige themfefves to perform and fulfil 
the haill obligements, qualifications, reflric- 

tions, and relervations, mentioned in a bond 

of 
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of provifion granted by him, of the date , 
and relative to the forefaid procuratory of re- 
fignation, and for fulfilling whereof the faid. 
procuratory is granted : referving always to 
fpoufe to the faid A, her liferent of the forefaid 
lands, and that in lieu and place, and in full con- 
tentation and fatisfaftion to her, of all where- 
unto flic is provided by her contract of mar- 
riage, as is exprefsly mentioned in the difpofi- 
tion of the faid lands and barony, made by  
to the faid A, and charter following thereupon; 
which contract of marriage the faid B, fpoufe 
to the laid A, by acceptation of the liferent- 
infeftment forefaid, hereby referved to her, 
doth fimpliciter and abfolutely difcharge: by 
virtue of, and conform to a procuratory of re- 
fignation made by the faid J, in favour of 
himfelf and his heirs and fuccelfors above 
written, of the date at  , the   day 
of , for refigning the lands, barony, and 
others above mentioned, in manner, and to 
the effeft above fpecified ; and that by deli- 
verance made by the faid P, procurator fore- 
faid, of ftaff and ballon, as ufe is, in the 
hands of the faid L, Lord Chief Baron of the 
forelaid court of exchequer, for himfelf, and 
in name and behalf of the remanent Lords 
thereof: which refignation being fo made, as 
alio accepted and received by the faid L, 
Lord Chief Baron, for himfelf and in name 
and behalf of the remanent Barons of exche- 
quer, they have granted and difponed to the 
faid A, and his above rehearfed, heritably and 

irredeemably. 
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irredeemably, the lands, barony, burgh of 
barony, and others above mentioned, con- 
form to the charter to be made to them there- 
upon by his Majefty, under his great feal of 
the forefaid kingdom, with confent of the 
Lords Commiflioners above exprefled, in due 
and competent form; and that by deliver- 
ance by the faid L, Lord Chief Baron, and 
that for himfelf, and in name and behalf 
above mentioned, of the forefaid flaff and 
balton, as ufe is, in the hands of the faid P, 
procurator above fpecified, perfonally prefent, 
and receiving the famen, as attorney for, and 
in name and behalf of the faid A. Upon 
which haill premifles the faid P, as attorney 
and in name and behalf forefaid, afked and 
required inftruments, ane or mae, of me No- 
tar-public fubferibing. Thir things were done 
within the forefaid exchequer-houfe in Edin- 
burgh, between   and  hours in the 
forenoon, day, month, year of God, and of 
the king’s reign refpedive above fpecified, in 
prefence of C, £>, E> and F, witneffes fpe- 
cially called and required to the premiffes. 

Injlruments of reft gnat ion in favorem in the hands 
of the Barons of Exchequer^ with feveral va- 
riations. 

IN the name of God, Amen. Be it known 
to all men, by this prefent public inftru- 

ment. That, upon the firfl day of January, 

M One 



134 TZtf Qffice tf a Notary-public. Part II. 

One thoufand feven hundred and feventy-feven 
years, and of the reign of our Sovereign Lord 
George the Third, by the grace of God King 
of Great Britain,France, and Ireland, defender I 
of the faith, the feventeenth year, in prefence 
(«) of the Right Honourable L, Efquire, 
Lord Chief Baron, and remanent Barons of 
his Majefly’s Court of Exchequer, in that part 
of Great Britain called Scotland, his Majefty’s 
commifltoners, having full power and com- 
miflion from his Highnefs to receive refigna- 
tions of lands and others within Scotland 
(holden of his Majefly) in his Highnefs’s 
name, and grant new infeftments thereupon, 
being fully convened in the exchequer-houfe 
within the burgh of Edinburgh, where the 
faid Lords are accuflomed to meet and fit in 
exchequer, and alfo in prefence of me Notar- 

public and witnefles after mentioned, com- 
peared perfonally P, one of the ordinary ma- 
cers before the faid court of exchequer, as 
procurator for B of , to the eftecb under 
written fpecially conflitute, by his letters of 

{a) But if a fut>je£t be fnperior of the lands, at the 
compearance fay, “ in prefence of A, an High and Mighty ; 
« prince, Duke of , or an Mofl; Noble and Potent 
« Marquis of , or a Noble and Potent Earl, or Noble 
“ Lord, etc. fuperior of the lands and others under writ- 
“ ten.” But if refignation be made in the hands ofacom- 
mifioner for a fuperior by a fpecial commiflion, in the com- 
pearance, fay, “ in prefence of , commiflioner lawfully 
“ iconftitute by , fiiperior of the lands and others un- 
“ der written, conform to his fpecial commillion granted 
“ for that effect, of the date  

procuratory 
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procuratory of refignation (ci) after fpecified; 
and there, with fuch due reference and hu- 
mility as became the faid P, procurator fore- 
faid, genibus flexis* by virtue of the faid pro- 
curatory (Z>), purely and fimply, by ftaff and 

{a) If the difponer himfelf is not infeft upon the pro- 
curatory in the clifpofition to him, in that cafe the procura- 
tory mud be particularly affigned whereby the purchafer 
may relign. Like wife, if the pnrehafer die before refigna- 
tion follow in his favour, in that cafe, conform to aCt 35. 
pari. 1693, a general fervice gives the heir right to the 
procuratory of refignation, as alfo to the precept of feifinv 
In the fird of thefe cafes you mud add, “ contained in the 
“ letters of alienation and difpofition of the lands and o- 
“ thers under written, made and granted by the faid-B, 
“ then heritable proprietor thereof^ to and in favour of 6’,. 
“ his heirs or affiances, heritably and irredeemably, dated 
,l the day of years, and now affigned and 
“ difponed by the faid C, to and in favour of £>, conform 
“ to his difpofition and affignation of the date the day 
“ of years.’1 And in the other cafe, fay,, 
u contained in the letters of alienation and difpofition, 
“ to and in favour of the deceafed , his heirs and af- 
“ fignees, heritably and irredeemably, of the date , 
“ to whom E now of , as heir ferved and retoured- 
“ in general, conform to his retoured fervice, dated , 
w has good and undoubted right to the lands and others 
il contained in the difpofition, and to the procuratory of 
“ refignation therein fpecified.” And if afubjeft be fupe- 
rior of the lands, in place of P one of the tnacers, &c. in- 
(ert the procurator’s name and defignation, always obfer- 
ving this where it occurs ; but if refignation be made pro. 
priis manibus, the vaffial or proprietor’s name is to be in- 
ferted in place of the procurator’s. 

(b) And in thefe two cafes, where the purchafer is not 
infeft, or dies before infeftnient. fay, “ difpofition [or ge- 
“ neual fervice] above fpecilied, conform to the aft of par-- 
“ liament.” 

M2 - bafton,. 
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barton, as ufe is, renounced, refigned, fur- 
rendered, funpliciter upgave and overgave, 
from the faid A, his heirs and aflignees, («) 

all and haill [Here i/ifert the lauds as in the dif- 
pofition and procuraiory, and then fay], lying 
within the parochin of — and fneriifdom of 
 , together with all right, title, intereft, 
claim of right, property, and pofleffion what- 
foever, which he and his predeceifors and au- 
thors, their heirs and aflignees, had, have, or 
any ways may have, claim or pretend thereto, 
or any part thereof, in time coming; (3) in 

the 

{a) If the difpofition or procuratory contain a tailzie, 
or provifions and irritant and refolutive claufes, fay, “ with 

and under the fpecial provifions, refervations, and rever- 
“ fions [if any reverjions be referred to the granter of the 
*< light to redeem from the perfon in whofe favour the 
“ fame is granted'] after mentioned, allenarly, and no o-. 
“ ther ways.” If it is an annualrent that is refigned, add, 
“ all and haill an yearly annualrent of Scots money,. 
“ or any other annualrent which by any other fupervenient 
“ law for the future lhall be agreeable and correfpond ttt 
“ the principal fum of Scots money, borrowed and 
<t received by the faid A from II, yearly to be uplifted 
“ and taken at two terms in the year, Whitfuuday and 
“ Martinmas, by etjual portions, forth of all and haill 
ci [Here infert the lands, and the parijh and jher if do m 
11 jn •which they lie j and add], or forth of any part or 
“ portion of the fame, firfi, bed, and readied of the mails, 
“ farms, kaius, cafualties, profits, and duties thereof: re- 
fi deem-.-ile always and under reverlion in manner af- 
“ ter mentioned.” 

{b) If relrgnation be made by virtue of two or more 
procuratories, here you mud add, “ and ficklike eompear- 
*1 ed perfoually the faid P, as procurator for £, to that. 

“ effect 



Tit. V. Of bi/lruments of Rcfignation. 137 

the hands of the faid Lords Barons of Ex- 
chequer, his Highnefs’s commiffioners, in his 
Majelty’s name, as in tile hands of our faid: 
Sovereign Lord, immediate lawful fuperior 
thereof; in favour, and for new infeftments 
of the famen, to be made, given, and granted 
back again to J (//), his heirs or allignees 
whatfoever, heritably and irredeemably (b)y 

in fuch due and competent form as eftcirs^. 
and that conform to the patent letters ot. pro- 

“ effect fpecially conffitiite by the fakl according to> 
“ the letters of procuratory contained in a difpolitiou, 
If a fubje£t be fuperior, fay, “ in the hands of the faid! 
“  , immediate lawful ftiperior of the lands and others- 
“ above written; or the faid  , commiffioner fpecially 
“ conlVitute by the above   , fuperior forefaid.”’ 

(a) And if it be lands wadfet, lay, “ 7? Ids heirs and 
“ aflignees, heritably, redeemable, &c.'' [Here take in the 
claufe of reverfion, as in the contract of wadfet; then, 
add~\, ■“ in fuch clue and competent form as effeirs.” Audi 
if it be upon an heritable bond, the claufe will be the fame, 
only with this difference, that the claufeof r ever lion, as in 
the heritable bond, muft be narrated. 

{b) And if there be. a tailzie or provifions in the dlfpo- 
fitions or procuratory, the perfon in whofe favour the fame 
are granted, and all the fubftitutes and heirs of tailzie, muft: 
be here inferted as in the difpolition and procuratory, ver- 
batim; and then add, “ heritably and irredeemably, in fuchi 
“ d«e and competent form as accords; but with and under/ 
“ the burden of the fpecial provifions, conditions, reftric- 
“ tions, limitations, reverfions, refervations, irritant: audi 
“ refolutive claufes, after mentioned, and no other ways,, 
“ rri.” [Here infert the reflrittions, &c. and if it be a 
rsfignation of lands wadfet, adiT], “ during the not re- 
“ demption.”] 

M 3; curatory. 
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curatory of refignation (a) contained in the 
letters of alienation and difpofition of the 
lands and others above written, made and 
granted by the laid B, heritable proprietor of 
the fame, to and in favour of the faid J and 
his forefaids, heritably and irredeemably,, of 
the date  : which refignation jfo made, 
the faid L, (£) Efquire, Lord Chief Baron 
forefaid, for himfelf, and in- name and behalf 
of the remanent Lords Barons of the faid court 
of exchequer, his Majefty’s commiilioners fore- 
faid, in his Highnefs’s- name admitted and ac- 
cepted, by receiving of the laid haft’and ballon, 
from the faid P, procurator forefaid, refigner 
thereof j and then, and immediately there- 
after, gave and delivered back again, all and 
haill [Here repeat the lands; and then fay\ lying, 
in manner forefaid, to the faid P, who alfo 
compeared as procurator and attorney for, and 
in name and behalf of the faid J, whofe 
power of procuratory was clearly known and 

(rt) And if it be on a contraft of wadfet, add, “ con- 
“ rained in a contract of wadfet and impignoration of the 
“ lands and others above written, pa fled and perfected be- 
“ twixt the faid B. heritable proprietor thereof, and the. 
“ faid 7, redeemable, and under reverfion, in manner fore- 
“ faid, of the date the day of    years.” 
And if it be on an heritable bond, add, “ to the faid y, his. 

heirs or aflignees whatfoever, redeemable always, 
and obferve the direction as above, in the cafe of a claufe 
of reverlion in a wadfst. 

{b) And if it be a fubject-fuperior, fay, fuperior fere- 
“ ftid, admitted and accepted by receiving, Ore.” [Here 

the procnrator's new#, & c.] 
underftood 
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underftood by me Notary-public fubfcribing, 
to be bruited, pofiefTed, and enjoyed by the 
laid J and his forefaids, {a) heritably and ir- 
redeemably, in all time coming, conform to 
the charter to be made and granted (fj) by his 
Majefly to the faid J, and his fbrelaids, there- 
upon, under his Highnefs’s feal appointed by 
the treaty of union to be kept and ufed in 
Scotland in place of the great feal formerly 
made ufe of there, in fuch due and compe- 
tent form as accords. Whereupon, and upon 
all and fundry the premiffes, the faid iJ, pro- 
curator and attorney for,, and in. name and 
behalf of the faid J, alked and took inftru- 
ments, ane or mae, in the hands of me No- 
tary-public fubfcribing. Thefe things were 
done within the faid exchequer-houfe, betwixt 
the hours of eleven and twelve forenoon, day, 
month, year of God and of the king’s reign 

(a) Or if it be on a wadiet, “ redeemable ahvay* the 
“ lands and others forefaid, in manner particularly above 
w mentioned.'’ 

{b) If it be a fubjeft-fuperior, add, “ by the faid , 
“ fuperior forefaid, to him, thereanent, in all points.” 
And fometimes the charter is inftantly ligned. In that cafe 
fay, “ conform to the charter inftantly prefented, figned 
“ and granted by the faid , fuperior, ejc.” It is to be 
obferved, that in refignations in favorem, as well as ad- 
reynawntiam, when a fubjtfl: is fuperior, you are to notice 
the difference as remarked in the aboveinftrument, and in- 
fert your procurator’s name in place of die macer’s, with 
the fuperior’s or his commiflioner’s in place of the barons 
of exchequer; and in place of the exchequer-houfe, infert 
the particular houfe, and room of the houfe, where the 
initrumeut was taken j and then proceed as above. 

refpe&ively 
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refpc£lively above mentioned, before and in- 
prefence of  and  , vitnefl'es to the 
premifl'es fpecially called and required. 

Jnjirutner.t cf rcfignation ad remanentiam in his 
M.ijcflfs hands, with fevered variations. 

IN the name of God, Amen, &c. In pre- 
fence, tec. compeared perfonally P, one 

of the ordinary macers before the faid 
court of exchequer, as procurator for A, to 
the effeft under written, fpecially and lawful- 
ly conflitute, by his letters of procuratory ad 
remanentiam, (a) made and granted by the 
faid A, heritable proprietor and vafl'al there- 
in,. to and in favour of our fovereign Lord 
the King’s Majefly, and his heirs and fuccef- 
fors, of the date the day. of — ; 
and there, with fuch due reverence and humility 
as became, the faid P, procurator forefaid 
(genibus Jlexis) purely and limply, by ft aft' and- 
bafton, as ufe is, refigned, renounced, fur- 

fa) If the lands be refigned to a fnbjeft-fiiperior, fay,. 
“ contained in the letters of alienation and difpoiition of 
“ the lands and others under written, made and granted 
“ by the faid A, heritable proprietor and vafial therein, to 
“ and in favour of B, fuperior thereof, and his heirs and 
“ fuccefibrs, of the date If it be of lands wad- 
fet, fay, “ contained in the letters of difeharge and renun- 
“ ciation, and grant of redemption of the lands and others 
“ under written.” And if it be of an yearly annualrent, 
add, “ of the yearly annualrent after mentioned, uplift.able 
“ forth of the lands and others after fpecilied.” 

v . rendered^ 
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rendered, fmpliciter upgaye and overgave, 
from the faid A, his heirs and fucceffors, and 
all others his reprefentatives and aflignees, all 
and haill («) [Here infert the lands, with the pa- 
rifh and Jberiffdam in which they Ue\ and then 
fay\ together with all right, title, interefl:, 
claim of right, property, and poifellion petitor 
or poffeflbr, whatfomever, which he, his pre- 
deceffors and authors, heirs, fuccdfors, and 
alhgnees, had, have, or any ways may claim 
or pretend thereto, or to any part thereof, or 
to the mails and duties of the fame, in all 
time coming; in the hands of the (£) faid 
Lords Barons of his Majefty’s faid court of 
exchequer, his Highnefs’s commiffioners, in 
his Iiighnefs*s name, as in the hands of our 

(a) If it be of an annualrent, add, w an yearly annualr 
“ rent of , or fuch an annualrent as for the time did 
“ correfpond to the principal fum of , borrowed and 
“ received by the faid A from the faid /?, conform to his 
“ heritable bond, granted by him thereanent, dated , 
“ and his feifin thereupon, duly regiftrate conform to a& 
“ of parliament, of the date ; and which yearly an- 
“ nualrent was by the f:iid heritable bond appointed yearly 
“ to be uplifted and taken at two terms in the year, Whit- 
“ funday and Martinmas, by equal portions, forth of all 
“ and haill \Jitre the lands mujl be enumerated as in the 
“ heritable bond, j” 

(A) If a fubjeft be fuperior, fay, “ faid 2?, immediate 
“ lawful fuperior thereof, in favour of him, his heirs and 
“ fucceflbrs, ad perpetuam remanentiam ; to the effect 
“ the right and property thereof, then {landing and re* 
“ maining in the perfon of the faid A and his forefaids, 
“ niay return to the faid B and his forefaids, and be con- 
“ joined, 

faid 



142 ’The Office of a Notary-public. Part II. 

laid Sovereign Lord the King’s Majefly, im- 
mediate lawful fuperior thereof, in favour of 
his Majefty and his royal fucceffors, ad perpe- 
tuam remanentiam; to the effeft the right of 
property thereof, then (landing and remain- 
ing in the perfon of the faid A and his fore- 
faids, may return to his Majefty and his fore- 
faids, and be conjoined, confolidate, annexed, 
and incorporated with the right of fuperiority 
of the fame, (landing and eftablhhed in his 
Highnefs’s perfon, in all time coming, and 
may be peaceably bruiked, enjoyed, and pof- 
fefled by his Majefty and his forefaids, and 
the rents, mails and duties thereof, paid to, 
uplifted, ufed, and difpofed of by them, in all 
time coming; and that («) conform to the 
faid procuratory of refignation (£), in all points. 
"Which refignation fo made, the faid L, Ef- 
quire. Lord Chief Baron, &c. admitted and 

accepted, 

(a) And if it be of an annualrent, add, “ all and haill 
“ the lands and others above fpecified, out of which the 
“ forefaid annualrent was appointed to be uplifted, may re- 
“ main and abide with the faid and his forefaids, to 
“ be peaceably bruiked, enjoyed, and pofiefl'cd, by him and 
“ them, as free of the burden of the faid yearly annual- 
“ rent, as if the faid heritable bond had never been made 
“ or granted, nor feifin taken nor regiflrate thereupon, 
“ conform to the faid letters of difckarge, renunciation, 
“ and grant of redemption, containing the forefaid procu- 
u ratory of refignation adpt rpetuam remauentiam, ihown, 
“ r„ead, and produced, in prefence, Cjc.” 

(l/ 'j If a refignation be made to a fubjeft-fuperior, you 
may add, “ and difpofition above written, fliown, read, and 

produced, in prefence of me N otar-public and witneffes 
“ fubfcribiug. 
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accepted, by receiving the forefaid ftaff and 
bafton in his hands, from the faid P, procu- 
rator forefaid, refigner thereof, to the end and 
eifeft particularly above mentioned. Where- 
upon, and upon all and fundry the premilfes, 
the faid Lord Chief Baron, for himfelf, and in 
name of the remanent Lords Barons of the 
faid court of exchequer, his Majefty’s com- 
milfioners above mentioned, in his Highnefs’s 
name, alked and took inllruments, &c. 

TITLE VI. 

Of the attaining pofftjfion by tradition or delivery, 
and cf the fever alfymbols requifite therein. 

BEfore I proceed, it is neceffary in this 
place to take notice in what manner pof- 

fefion is attained, and of the fymbols necefla- 
ry for that end; feeing it is a very eflential 
point for a Notary, to know and underftand 
all the different fymbols ufed by our law and 
cuftom. 

The property of any fubjeft is never tranf- 
ferred from the annailzier, until fuch time as 
the purchafer attain poiTeffion thereof by tra- 
dition; which is defined to be, the delivery of 
pffcUien by the true owner to the receiver^ with 
a defign to transfer the property to him. 

“ fubferibing, in all points.” Or if it be of a wadfet, add, 
“ and difeharge, renunciation, and grant of redemption 
“ above written, fl.own, read, <6v,” 

Traditio 
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Tradition is twofold, viz. real, and fym- 
bolical. Real tradition is, when the thing it- 
felf (fuch as corn, wine, oil, an ox, or a 
(heep) is delivered. 

Symbolical tradition is, when the thing to 
be poffelTed is not delivered, but only fome- 
what as a fign or fymbol thereof. 

The word fymbolum, or fymbol, had many 
different fignifications amongft the ancients. 
For it fignified a fign or badge to know one; 
a private note or watch-word; as alfo it fig- 
nified what every one paid at his club of a 
feafl or entertainment, as may be feen in Te- 
rence’s two firfl plays, and alfo in that intitled 
Phormio. 

But in this place it fignifies, the token or 
mark by law ordained to be ttfed when the thing 
itfelf cannot be truly delivered. 

At what time this fymbolical delivery was 
firfi: introduced amongft mankind, is uncertain: 
but from feveral texts of holy writ, it feems 
to have been very ancient; and particularly, 
from the fourth chapter of Ruth, we may ob- 
ferve, that one kinfman’s property amongfl 
the Jews was tranfmitted to another, by the 
feller’s plucking off his fhoe, and giving it to 
the buyer; for, in ver. 7. of the faid chapter, 
we are told, that this was a tcjlimony in IfraeL 

As alfo, from the early ages of the Chrif- 
tian church we learn, that fymbolical deli- 
very, in invefting the bifhops in their tempo- 
ralities, by king’s and princes, was pra&ifed 
by the fymbols of a crofier, denoting thereby 
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the ftaff of command ; and by the prince’s 
placing a ring on the finger of the bifhop, gi- 
ving him to underftand, that as the marriage 
of laymen, denoted by a ring, is indirfolvable, 
a bifhop in the fame manner ought to remain 
infeparably united to his church. The empe- 
rors of Germany, of old, had the foie power 
of invefting the popes, they being vafials to 
thefe emperors for many years ; but in pro- 
cefs of time thefe inveftitures created a great 
deal of trouble and confufion both in Italy 
and the empire, until that the Emperor Hen- 
ry V. and Pope Califtus II. made an agree- 
ment thereanent in the year 1122. 

Ifidorus relates, that when the ancients pro- 
mifed any thing, they held in their hand a 
reed : which having broke, they again joined 
it, indicating thereby an acknowledgment of 
the agreement. 

The Romans not only ufed a certain form of 

words in all their folemn contrafts, but likewife 
they had certain Hated fymbols, whereby their 
intention and meaning might be more eafily 
underftood. Thus, in adoptions or emancipa- 
tions, they ufed a fymbolical fale of their chil- 
dren; and in marriages they made ufe of fir-eand 
water, fignifying, in a philofophical fenfe, by 
that fymbol, the mutual love and union of 
the parties: and the faith and truft repofed in 
the wife’s ceconomy and management, was 
fignified by delivery to her of the keys, at 
her arrival in her hufband’s houfe ; as the ta- 
king away the keys was a fymbol of divorce. 

N And 
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And in the manumitting, or giving freedom 
to their Haves, they touched the perfon’s 
cheek or ear, as a fymbol of their freedom. 
And the reafon of touching the ear, rather 
than any other part of the body, was, as Pliny 
relates, Bccaufe, fays he, the memory lies there. 
In the interrupting of prefcriptions, they ufed 
to break a twig of a tree ; and in the inhitu- 
tion of an heir, the tellator gave a ring. 

And moreover, we may obferve the feve- 
ral fymbols ufed in the coronation of Kings 
and princes, and in the creating of nobility and 
knights ; not to mention that memorable 
fymbol ufed by Charlemagne, in joining the 
armorial of Scotland, vi-z. the lion, with the 
flower-de-luce, not only to preferve to poflerity 
the remembrance of the league by him enter- 
ed into with Achaius King of Scotland, but 
alfo to perpetuate the friendfhip he had for 
the Scottilh nation in particular. And from 
our hiftorians we learn, that about the begin- 
ning of the eighth century the Florentines^ in 
regard that a lion was the armorial bearing of 
Scotland, made a law, ordaining fo many li- 
ons to be maintained at the public charge, as 
a fymbol or teftimony of their gratitude and 
efteem for that nation; becaufe, by the fm- 
gular courage and conduit of William, bro- 
ther to the above-mentioned King Achaius, 
they had regained their former liberty. 

Symbolical tradition, by the giving of earth 
of the lands, feems to have been ufed in the 
eighth century, as may be learned from the 

following 
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following remarkable {lory. When the Nor- 
mans (whether Sigefredus or Hollo was their 
commander is uncertain) arrived at the coall 
of Neuftria, that they might have the pretence 
of fome injury done them, to wage war againit 
the inhabitants, they font a young {tripling a- 
fliore, adorned with a golden chain ; not que- 
ftioning but thofe who firit encountered him 
would feize upon it, which they earneftly wifh- 
ed. The {tripling being afked by the inha- 
bitants, If he would fell or barter the chain ? 

anfwered. He would. They having again 
afked him, What price he would have ? he 
told them, He would take what price they 
pleated. The inhabitants, fmiiing at his fim- 
plicity, took the chain from him, and, as the 
price thereof, gave him a handful of duft from 
the ground. But that joke colt them dear : 
for the {tripling returning to his countrymen, 

and having told them what had happened, 
they immediately landed their forces, and took 
pofl'effion of the country. The inhabitants 
afking by what law they did that, they an- 
fwered, By the belt and jufteft of all laws : a 
young {tripling of theirs had been publicly in- 
feft in thefe lands, by the delivery of earth, 
as the accuftomed fymbol; and that not with- 
out paying for them: therefore they took 
pofleilion of their own lands, acquired by law, 
and not by war. 

Thefe fymbols are various, according to the 
conititution and laws of every nation, or as the 
laws are altered in themfelves. It has beenalrea- 

N 2 dy 
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dy told, in the title of feifms, That in Scotland, 
the way of giving poffelfion before the reign of 
King James I. was very uncertain ; and in 
the borough-laws, cap. 56. we are informed, 
That when any man fells his tenements or 
lands, he who fells JhallJland within the houfe, 
and come forth of it; and the other who buys 
Jhall Jiand without it, and fhall enter in it; and 
the ane Jhall give to the provcft an penny for his 
puffing forth, and the other Jhall give an penny for 
his entry and feifin. And if they exchange lands 
(be permutation) betwixt them, ilk ane of them 

jhall give twa pennies. 
The fymbols at this time generally in prac- 

tice with us, may be reckoned, \mo. Such as 
bear fome refemblance to the fubjefl to be 
polfelfed, and, being part thereof, have fome 
affinity to natural poifeffion; or, zdo. Such as 
are merely fuppofititious, and introduced by 
cuftom, to reprefent the delivery or invefti- 
ture. 

To the firft of thefe belongs infeftments in 
lands, by the delivery of earth and ftone there- 
of upon the ground of the famen ; and it is 
abfolutely neceffiary, when a Notary gives in- 
feftment, that he and all the parties neceffia- 
rily prefent thereat, be actually upon the 
ground of the lands: for Craig relates, that 
a feifin was found null and falfe, although it 
bore, Thefe things were done upon the ground of 
the lands ; becaufe the parties were not upon 
the fixed ground thereof, but had put part of 

the 
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the ground of the lands within their flioes. 
Neverthelefs this, by law or cuftom, may be 
otherwife altered in cafes of neceffity ; as, in- 
feftments of lands lying in Nova Scotia, were 
appointed to be taken at the caflle-gate of 
Edinburgh. 

Infeftments of annual rent, if it is paid in- 
money, the fymbol thereof is earth and Hone 
of the ground, and a penny money; but if 
the annualrent is paid in victual, the fymbol 
ufed to fignify the delivery of pofleffion, is a- 
parcel of victual, and earth and. done.. 

Infeftments in corn-mills are given by de- 
livery of the clap and happer as the fymbols; 
and in wauk-mills, by the trams thereof- 
But if thefe mills Ihould want the clap and 
happer, or the trams, the notary muff caufe 
make fomewhat as a reprefentation thereof,, 
which he muff ufe in place of them. 

Infeftments of parfonage and vicarage feinds 
are; for the firff, a.handful of corn, ftubble, 
draw, and grafs ; and for the latter, a fleece 
of wool, or a little wool.. 

Infeftments in patronages of churches or 
chaplaincies are, by delivery of a bible or 
pfahn-book. 

Symbols ufed in infeftments of falmon, or 
white filhings,. are, the delivery, of the tow, 
net, and boat. 

The fymbol ufed in the infefting of an heir in 
a tenement within a royal burgh holding bur- 
•gage, is by hafp and daple of die door of the 

N 3, tenement. 
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tenement, and earth and done of the ground 
thereof. 

Under the lafl head, may be comprehend- 
ed the delivery of a fcroll or cap, as the fym- 
bol of a civil, and the delivery of a button for 
any military offices j the delivery of a book 
and key to the profeffor of a college in the 
common-hall thereof; and in the inflitution 
of minifters, the delivery of a bible within the 
parilh-church : but as to the manfe and glebe, 
the fymbol was the fame as in other infeft- 
ments of lands, viz. by earth and (tone; but 
this infeftment is now in difufe. 

And laltly are comprehended under this 
head, the fymbols ufed in refignations of both 
kinds, viz. by ftaff and ballon ; and thefe 
fymbols in refignations, by a fpecial a£l of 
federunt, dated nth February 1708, are in- 
joined with certification. That if refignation 
be made hereafter in the fuperior’s hands, by 
any other fymbol than Haft' and ballon, that 
the Lords will not fultain fuch refignations, 
or feifms following thereupon j but that the 
fame (hall be void and null. 

This a£l of federunt was made upon a com- 
petition betwixt Calderwood of Pitteadie and 
bir Thomas Young of Rofebank, whole in- 
feftment in a tenement in Edinburgh the 
Lords fullained, albeit it carried refignation 
to have been made in the magiftrates hands 
by tiie fymbols of earth and Hone, and the 
procuratory bore warrant to rtlign by Half 

and ballon. The rtufon of the decifion, as 
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given by Forbes, was. That, upon fearching 
the town-records, earth and done appeared to 
have been the ordinary practice. 

I come next to fet down fuch inflruments 
as are ufually requifite for the extinction of 
heritable redeemable rights; but before I en- 
ter upon that fubjeCt, I thought it not impro- 
per to premife fomewhat anent reverfions, and 
give the Notary a fmall view thereof, as con- 
tained in our feveral law-books, whereby he 
may the more eafily conceive the import and 
meaning of thefe inifruments. Of all which 
in the next title. 

TITLE. VII. 

Of rcverfiom, and of the inflruments neceffary for 
the extinction of heritable redeemable rights. 

THE word reverfton comes from the Latin 
wx>rd reverto, a reverting, or returning 

back again; and may be defcribed to be, A 
real evident, by cubich one perfon obligeth himfelf 
to another, that noHvit If landing he is heritably 
inf eft in certain lands, yet hovu foon the annail- 
zier, his heirs or affignecs,fhall make payment to 
him of a certain fum of money, or confign the fame 
in a refponfal perfon’s band, to be forthcoming to 
his ufe upon the premonition of a competent time, 
that hefhall hold the lands lawfully redeemedfrom 
him, and Jhall renounce and redifpone the fame in 

competent 
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competent form in favour of the annailzier, and 
redeliver to him the whole rights and fecurities 
made to him thereanent. 

Rcveriions are twofoldlegal, and conven- 
tional. 

Legal reverfions are fuch as defeend not 
from the agreement of parties, but from fpe- 
cial law or llatute; as, the redemption of 
lands adjudged within ten years after the 
date of the adjudication, by a£l 62. pari, i- 
Cha. II. 

Conventional reverfions are fuch as proceed 
from the fpecial agreement and confent of 
parties, and the nature of the contract itfelf. 
And it is to be remarked, that all reverfions 
are Jlridi juris; i. e. they mull be judged of 
literally, and fo, as that the perfon who has 
the right to redeem (who, by our law, is call- 
ed the reverfor) may not claim or get more 
than what is precifely expreffed in the contract; 
which is in law, and by the judge, to be in- 
terpreted flriftly; for the words thereof are 
not to be expounded by a benign interpreta- 
tion in favour of either party, but are to be 
taken in their natural and ordinary hgnifica- 
tion. Befides, the tenor of the reverfion is 
not to be extended to perfons or cafes not ex- 
preffed : and likewife all and every one of 
the provifions and conditions, ere. fet forth 
therein muff be literally obferved, otherwife 
the order of redemption will be void. 

Of old, reverfions were only perfonal obli- 
gations, binding the perfon to whom the lands 

were 
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were wadfet; and the claufe of reverfion was 
ufually ingrofled in the charter: for Skene, de 
verb. fignif. in explaining this word, fays, That 
in old times the claui'e of reverfion was infert- 
ed in the charter, as was manifeft by divers 
charters given by K. David II. in the regifters, 
which contain the tenor of reverfion after the 
claufe ‘Tenendas et habendas, (and gives the 
form of fuch a charter, dated in anno 1419) ; 
but that in his time the charter was given by 
the feller of the lands, and the reverfion by 
the buyer thereof, feverally, fealed and fub- 
fcribed; and the buyer kept the charter, and 
the annailzier kept the reverfion. Which 
form appears to have had its beginning in the 
days of K. Ja. III. for in att I?), pari. 5, of that 
prince, the buying and felling of lands by 
charter and feifm, and the taking again of re- 
verfions, is called a new invention : and by 
the faid act it is -ftatute, that reverlions fliall 
be of force, not only againft the firfl: wadfet- 
ter himfelf, but alfo againft all his fucceflbrs 
in the wadfet-lands; wherefore reverfions at 
this time are accounted as heritable and real 
rights, effectual againlt fmgular fuccelfors. 

Reverfions being either legal or conven- 
tional, as has been told above, the deftitution 
or redemption of them is either by a volun- 
tary renunciation of the wadfet right, and in- 
feftment following thereupon, or by law, when 
procels of declarator is raifed for that effeft. 
And if the reverfor fhall difcharge the rever- 
fion, the infeftment thereby becomes irre- 

deemable, 
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deemable, and ceafeth to be a wadfet. And 
this difcharge of the reverfion mud be regi- 
ftrate, as the aft 16. pari. 22. Ja. VI. directs, 
otherwife it will not be effe&ual againft An- 
gular fucceflbrs: or if the wadfetter lhall vo- 
luntarily renounce the wadfet-right, that re- 
nunciation, or grant of redemption, mud al- 
jfo be regidrate, in terms of the above-cited 
ad, otherwife it will have no efted againlt a 
Angular fuccedbr in the wadfet. 

Declarators of redemption mud be diverfe- 
ly gone about in legal reverfions, and in con- 
ventional. 

The order of redemption of adjudications 

by virtue of the legal reverdon, is valid by pre- 
monition and condgnation, and indruments 
taken thereupon; wherein there is not ap- 
pointed a determined time upon which the 
premonition mud be made, or a determined 
place where the condgnation mud be made, 
nor the perfon of the confignatory : but the 
premonition may be upon any number of 
days fufficient for the condgnation, even 
though it were the fame day of the premoni- 
tion, as Craig obferves. But, if the creditor 
be perfonally apprehended, the condgnation 
mud be in the way mod to his advantage, ei- 
ther near the place of premonition, or the 
lands adjudged, or the parifh-kirk where they 
lie, or his dwelling-houfe ; all which are ac- 
counted competent places, where condgna- 
tion may be made. But if the creditor be 

eut of the country, or have no certain a- 
bode, 
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bode, letters of premonition will be obtained 
from the Lords of Sdfion, periculo petentis, 
for premonition to be made, upon fixty 
days, at the market-crofs of Edinburgh, pier 
and fhore of Leith, and for confignation to 
be made in Edinburgh For by a decifion, 
22d February 1631, Murray rw/ra Lord Te- 
ller, obferved by Durie, the order was fu- 
ll ained for redemption of an apprillng near ex- 
piring, although the confignation was only at 
Edinburgh, and not at the parilh-kirk where 
the lands lay, or at the debtor’s dwelling- 
houfe, he being out of the country, and Edin- 
burgh being reputed the communis patria 01 all 
Scotfmen. And by another decifion, 23d Ju- 
ly 1622, Earl Defmont againlt Hay, alio ob- 
ferved by Durie, the Lords found, That 
where the party was in the country, the order 
by fummons of premonition, and citation per- 
fonally taken thereupon, is void and null; 
in regard that in orders of redemptions of 
this nature, the requilition ought to be made 
by a procurator, having power from the par- 
ty to require, and that inftruments Ihould be 
taken thereupon in the hands of a Notary, 
and before witnefles, as in all other redemp- 
tions. 

The order of redemption upon conventional 
reverfions, is by premonition and configna- 
tion, or requifition and attendance. 

Premonition is an act or deed, whereby the 
reverfor, or his procurator authorifed by a le- 
gal mandate or procuratory in writ, premo- 

nilheth 
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nifheth the wadfetter, his heirs and fucceffors, 
either univerfal or lingular, in pofTeffion, con- 
form to the tenor of the reverfion, to appear 
at the place of confignation, and receive fa- 
tisfaftion according to the reverfion. Requi- 
fition is, when the wadfetter, or other credi- 
tor, rather defire to have their money, than 
to retain the wadfet-right, or right of annual- 
rent : in that cafe they are to require their 
money forty days before any term, or fuch a 
number of days as are contained in the claufe 
of requifition contained in thefe rights, and 
this is called an iffirument of requifttim: and if 
the debtor fail to compear at the day and 
place contained in the inftrument of requifi- 
tion, or, compearing, does not pay the mo- 
ney; then the creditor takes another inftru- 
ment upon this order, called an injlrument of 
attendance, and protefts for the penalty and 
damages. And in either cafe, whether it be 
a premonition or requifition, it mull necefik- 
rily be done by way of inftrument, and no o- 
ther ways; as has been obferved above, in the 

cafe of Defmont againft Hay. 
Premonition may be upon any number of 

days, as parties agree, and as contained in the 
reverfion, whether it be in a paper apart, or 
in gremio juris; but generally, in conventional 
rights, it is ftipulate to be upon forty days ; 
and thefe days are fo to be reckoned, that they 
be all free, without counting the day on which 
the premonition was made. 

Premonition may be done either perfonally, 
or 
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or at the wadfetter’s dwelling-houfe ; and the 
particular dwelling-houfe mull be defigned in 
the inflrument, otherwife the premonition will 
be null; as was decided the 13th December 
1626, Earl of Buccleugh contra Young, ob- 
ferved by Durie. If the wadfetter be minor, 
premonition mull be ufed againft the tutors 
and curators, either generally, at the market- 
crofs, or perfonally, by letters of fupplement 
from the Lords of Sellion, and not by an in- 
llrument taken at the market-crofs; as was 
found the 15th June 1680, Gordon contra, 
Eail of Queenfberry, obferved by Stair. 

When one is to premonilh a wadfetter, ei- 
ther perfonally or at his dwelling-houfe, there 

1 mull neceffarily be prefent with the party ha- 
ving right to the reverfion, or his procurator 

1 authorifed by him, a Notary-public, and a 
fufficient number of unexceptionable witnef- 

;i fes; and there the party himfelf, or his pro- 
curator, exhibits the letter of reverfion apart, 
or the writ bearing the fame, which mull be 
read over before the witnelfes prefent; and 
then the procurator mull deliver to the No- 

il tary his procuratory from the reverfor, if the 
;t premonition be made by a procurator, which 
: mull alfo be read over : which done, the par- 

ty, or his procurator, does premoniih the 
j wadfetter to compear, the time and place men- 

5 tioned in the reverfion, and there to receive 
i payment and fatisfa&ion in the terms thereof; 

all which mull be carefully put in writing, 

f. and extended by the Notary in the form of a 

31 , O public 
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public inftrument; for if any of thefe be o- 
xnitted, the premonition will be null. 

Confignation mull alfo be done by way of 
inftrument, bearing the tenor of the premoni- 
tion, and the production and reading there- 
of, together with the reading of the reverfion 
and procuratory, the fame way as is before 
laid of the premonition, and the coming to 
the place upon the day prefixed in the rever- 
fion and inftrument of premonition, which 
may be any time of the day: and therefore 
the wadfetter muft attend that day from mid- 
day to funfet, and upon the wadfetter’s refu- 
fmg to renounce, or not appearing, the par- 
ticulars contained in the reverfion, immediate- 
ly after fun-fet, are to be configned, accor- 
ding thereto, upon public intimation, by call- 
ing the wadfetter at the moft patent door; 
which muft be done in forma [pecifica, and not 
per cequipolkns. See Stair's iff tit. lib. 2. tit. 1 o. 

§ 18. 
The order of redemption being thus law- 

fully ufed, the a&ion thereupon is a declara- 
tor of redemption ; becaufe it is the order 
that conftitutes the redemption, and the decla- 
rator but ftnds and declares it to be orderly 
proceeded, and difcerns the wadfetter to de- 
nude himfelf conform thereto : and therefore, 
though the reverfion be perfonal, excluding 
aftignees, if that perfon once ufe the order, he 

may aflign it and difpone the lands as redeem- 
ed ; and the afligny, even at any time, will 
have intereft to declare ; as was decided 29th 



Tit VII. Of Rcverfionsy kc. 159 

July 1623, Earl Marifchal contra Keith, and 
3d March 1630, Murray contra Mylesas 
alio lee the 6th February 1630, Muir centra 
Muir, all obferved by Durie. 

The effect of declarator of redemption isr 

That it makes the redeemed lands belong to 
the redeemer, and makes the fums configned 
moveable, and to belong to the wadfetter’s 
executors, if he hath accepted the config- 
nation, or if declarator doth follow in his life- 
time: but if declarator do follow after the • 7 

wadfetter’s death, the configned fums will not 
belong to his executor, but to his heir, who 
remains proprietor of the wadfet: but if de- 
clarator paffes in the wadfetter’s life, it takes 
away the real right of wadfet j fo the mo- 
ney comes to be in the property of the wad- 
fetter as moveable, and falls to his executors; 
which, until declarator, is not fo, feeing the 
order may be pafied from. Thus far concern- 
ing reverfions. Let us now proceed to the 
inffruments themfelves, the feveral procura- 
tories requifite and ufual being fully treated 
of in the next title. 

Injirument of premonition. 

AT, &c. (a). In prefence of me Notary- 
public, and witneffes fubferibing, com- 

peared perfonally A, as procurator fpecially 
conftitute for and in name and bthaii of if, 

{a) Some Notaries are accuftomed to begin tliefe inftm- 
ments with the invocation, in the fame manner as fell ins. 

O 2 conform 
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conform to the letters of procuratory granted 
to him. thereanent j of the date , and paf- 
ied. with me the laid Notary-public and wit- 
neffes after fpecified, to («) the perfonal pre- 
fence of C, heritor (Jo) of the lands and others 

after 

{a) But if the party cannot be found perfonally, then he 
aiult be cited at the place of his abode. Which place mult 
be particularly pointed out in this manner : “ M, the man- 
“ iion-hoiu’e of , lying in the theriftdom of , and 
“ pariih of , at which place the faid C and his family 
“ preferrtly refide.” 

{b) If the premonition be to an annualrenter to receive 
the ftun, upon payment of which the right is redeemable, 
then fay, “ ammalrenter and heritor of the yearly aninial- 
“ rent after mentioned, npliftable yearly forth of the lands 
“ and others under written, lying in manner after fpecified, 
“ having and holding in his hands [ordinarily in theft 
“ kinds of rights there is no feparate letter of reverfion, 
“ but the extrati of the feifin to follow upon the heritable 
“ bond, in which the reverfion is ingrojfed, by a fpecial 
“ claitfe in the bond it declared fufficient for ufing the or- 
“ der of redemption; and in this cafe the feifin mufi be 
“ extracted, and narrated as followsf an extrati: of a 
“ feifm, under the hand of , clerk to, and keeper of 
“ the particular regifler of feifins, kept at , for the 
“ fliire of——, (which, by the heritable bond under writ- 
“ ten, is declared fuflicient for ufing the order of redemp- 
“ tion of the annualrent after fpecified), following upon an 
“ heritable bond, grantetl by the faid B to the faid C, un- 
“ tier the fign anil fubfcription of- , N. P of the date 
a the — day of-  years, duly regiftrate in the faid 
“ particular regifler of feifins, ire upon the —— day of 
“ thereafter.. By the which heritable bond the faid 
“ B having bound and obliged him. ire. [Here narrate 
“ the bond, and then add'], as the faid heritable bond and 
“ feifm following thereupon, more fully proport.” But if 

it 
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after mentioned, having and holding in his 
hands an contract of wadfet (a), made and 
paifed betwixt the. faid B and C on the one 
and other parts, dated , whereby (for the 
caufes therein fpecified) the faid B fold, an- 
nailzied, impignorated, and difponed,. &c. 
[Here narrate the contract of wadfef and claufe 
of reverfion therein contained, in the fame manner 
as in the procuratory ; and then add], as the faid 
contract of wadfet more fully bears: and fick- 
like, having and holding in his hands, the 
forefaid letters of procuratory, made and 
granted by the faid B to the faid d, authori- 
fmg and impowering him to make the pre- 
monition after fpecified, and follow forth the 
haill order of redemption in manner under 
written. Which (Z>) contract of wadfet, con- 
taining the claufe of reverfion above mention- 
ed, together with the procuratory above ex- 

it be to premonifh an adjudger, fay, “ adjudger of ths 
“ lands and others after mentioned, having and holding in 
“ his hands an extract of a decreet of adjudication, obtain- 
“ ed at the inttance of the faid C, againft the faid be- 
“ fore the Lords of Council and Seflion, of the date ; 
“ whereby the faid Lords adjudged, decerned, and decla- 
“ red the ground-right and property of all and haill, 6r.” 
Here narrate the decreet of adjudication, with the charter, 
and iufeftment following thereupon. 

(n) If the letter of reverlion be on a paper apart, it muft 
be here deduced and narrated. 

(6) Or, “ extract of the feifin above mentioned, bearing 
“ the reverlion above fpecified, together with the procura- 
“ tory above exprefied, the faid 4, err.” Or, “ decreet 
“ of adjudication, together with the procuratory, 6-c.”’ 

O 3 prelfed^. 



162 The Office of a Notary-public. Part II, 

prefTed, the laid A, procurator forefaid, gave 
and delivered to me Notary-public, to be read 
and publilhed in prefence of the witnefles un- 
der written; and which accordingly I did. 
After the production, exhibition, and public 
reading of which contract of wadfet and pro- 
curatory above mentioned, the faid J, as pro- 
curator forefaid, in name and behalf of the 
laid B. made due and lawful intimation and 
premonition, to the faid C, to compear (a), up- 
on, Whitfunday eve next to come, betwixt 
fun-riling and down-palling thereof, within 
the new feffion-houfe of Edinburgh, at that 
place where the commiffaries ufe to fit in judg- 
ment j and then and there to receive from 

(b) Or if it be for redemption of lands adjudged, fay, 
“ within the faid C his dwelling-houte of , in the fliire 
“ of , [or, the par'rih- kirk of , within which, the 
“ lands and others adjudged do lie] upon the day 
“ of— years next to come, betwixt fun-riling and 
“ down-lapfing thereof; and then and there to accept and 
“ receive from tile faid 3, or his procurators in his name, 
“ the forefaid fum of money forefaid, with the ex>- 
“ penfes of the infeftments, and compolition to the fupe- 
“ riors; an account whereof the faid procurator fore- 
“ faid, did require from die faid C, to the end the famen, 
“ in cafe of abfejice. or refufal, may be configned in manner 
“ after mentioned; and that for the lawful redemption, 
“ looling, and outquitting from the laid, C, of all and haill 
“ tlte lands and others above adjudged, lying as faid is. 
‘ ‘ And' ftcklike the faid J. procurator forefoicl,- required 
“ the faid k to bring along with him, the time and place 
“ forefaid, the decreet of adjudication above mentioned, 

with the abbreviate thereof, grounds of the famen, and 
*» infeftments following thereupon, with a fufficient renun- 
“ elation, tire. 

die 
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the faid or his procurators in his name, the 
forefaid fum of —*— ; and that for the re- 
demption of the faid lands and. others con- 
tained in the faid contraft. And fxcklike the 
faid J, procurator forefaid, required the faid 
C to bring along with him, the time and 
place forefaid, the («) contracl of wadfet a- 
bove written, and infeftment following there- 
upon, with an fufficient renunciation and 
grant of redemption of the fame, in favour 
of the faid B, and his heirs and fucceffors ; all 
to be delivered up to the faid B, or his pro- 
curators in his name,, the time and place fore- 
faid : with certification to him, if he failzie to 

! compear, or, compearing, fliould refufe to 
grant the forefaid renunciation, and deliver 
up the fame, with the writs above fpecified; 
then, and in either of thefe cafes, the faid 
or his procurator in his name, would confign 
the fums of money above mentioned, in the 
terms (f), and after the form and tenor of 
the reverfion above written in all points. 
V hereupon, and all and fundry the premilfcs, 
&c. (r) 

Injlrumcnt 

(a) Or, “ heritable bond above written.”' 
(b) If of lands adjudged, add, “ conform to the tenor 

“ of the a£ts of parliament, made anent legal reverlions, in 
,i all points.” 

(c) When premonition is made to the wadfetter, an- 
nualrenter, or adjudger, at their dwelling-houfes, the in- 
ftrumeut muft bear this order immediately after the clofe 
thereof, and before the .Notary fubjoin his docket, and the 

witnefles 
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Ihjlrument of premonition for redemption of landt 
‘ivadfet, at the injlance of tutors, and contain- 
ing letters- of fuppkment againji tutors and cu- 
rators, &c. 

AT, &c. In prefence of me Notary-public 
fubferibing, and witneffes after mention- 

ed, compeared perfonally T, mefl'enger, pro- 
curator lawfully conftitute by A and B, tutors- 
tedamentary to K, for their intereft, to the 
effect under written, by their letters of pro- 
curatory of the date  ; and likewife as 
meffenger and fheriff in that part fpecially 
conftitute by his Highnefs’s letters of fupple- 
ment paffed under the fignet, to the effe£t 
under written, of the date : and the faid 
T, having in his hands the forefaid letters of 
procuratory, and letters of fupplement under 
the fignet, together with the contract of wad- 
fet, containing therein the reverfion after fpe- 

witnefFes fubferibe, as follows: “ And in regard the faid 
“ C could not be perfonally apprehended, therefore I the 
‘‘ faid Notary-public fubferibing, for his better certioration 
“ of the preinifl’es, affixed and left at and upon the molt 
4‘ patent door or gate of his dwelling-houfe of an full, 
“ authentic, and exact copy of this prefent inltrument, fub- 
“ feribed by me, bearing the wituefies above written their 
“ names and delignations therein inferred, and hereto fub- 
44 feribing n It js likewife to be obferved, that as all thefe 
kinds of inftruments, and generally all inltruments, necef- 
fary in the redemption of heritable redeemable rights, are 
writs of importance, therefore the Notary ought to fubjoin 
thereto his long docket. 

cified, 
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cified, paffed to the perfonal prefence of C, 
one of the two heirs-portioners ferved and re- 
toured to the deceafedD; and alfo to the per- 
fonal prefence of E, daughter and heir to the 
deceafed F her mother, the other filler and 
heir-portioner of the faid deceafed D, pro- 
create betwixt her and G her hulband ; and 
alfo to the perfonal prefence of the faid G for 
himfelf, and as tutor and adminiltrator of law 
to the faid E his daughter ; and in like man- 
ner to the perfonal prefence of H and J, tutors 
and curators to the faid C, for their interells : 
and after reading and publilhing the writs a- 
bove narrated, in prefence of the feveral per- 
fons above named, made to them feverally the 
intimation and premonition under written. 
Likeas, the day forelaid, the faid T, at com- 
mand of the forefaid letters under the fignet, 
and procuratory, palled to the market-crofs of 

 , head burgh of the IherilFdom of  
within which the faid C and Ey and the faid 
tutors and curators above fpecilied, prefently 
dwell; and there, after the crying of three 
feveral oyelfes, open proclamation, and pu- 
blic reading of the forefaid letters and procu- 

ratory, in his Kighnefs’s name and authority, 
and alfo for and in name and behalf of the faid 
K and her tutors for their interell, made due 
and lawful intimation and premonition to 
them, and to all others the tutors and cura- 
tors of the faid C and E, if they any have, 
for their interelt, to compear within St Giles’s 
kirk oi Edinburgh, at that place thereof where 



166 The Office of a Notary-public. Part IT. 

the tomb of the deceafed Earl of Moray is 
fituate, the fifteenth day of May next to come, 
being Whitfunday-even, in this inflant year 
 ; and then and there, the forefaid day, 
betwixt the fun-rifing and down-pafiing there- 
of, to receive from the faid K, and her tutors 
and curators forefaid, or their procurator in 
their names, the fum of ten thoufand pounds 
Scots money, and that for the lawful redemp- 
tion, loofing, and outquitting from the faid 
C and E, their heirs and afiignees, and frae 
the faid G, for himfelf, and for his own right 
and interefl of all and haill the lands, &c. and 
others mentioned in the forefaid letters and 
procuratory, lying  , wadfet by the de- 
ceafed M, to the alfo deceafed D, his heirs 
and affignees, in manner and under reverfion 
as is rehearfed in the forefaid contraft, letters 
of procuratory, and letters under the fignet; 
and to which lands and others forefaid the laid 
/{, and her tutors for their interefl:, have right 
in manner fpecified in the famen letters under 
the fignet, and procuratory forefaid ; and alfo 
to hear and fee the faid K, and her tutors for 
their interefl, or their procurator in their names, 
obferve, keep, and fulfil, to the faid C and £, 
and the faid G, for himfelf, and as tutor and 
adminiftrator of law to the faid E his daugh- 
ter, and likewife to the tutors and curators 
above named, and to all others the tutors and 
curators of the faid C and E, if they any have, 
for their intereft, the haill terms and condi- 
tions preftable by the faid deceafed ill to the 

faid 
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laid deceafed D, as contained in the faid con- 
trad of wadfet in all points, upon the grant- 
ing of an lawful renunciation and grant of re- 
demption to and in favour of the faid it, her 
heirs and aflignees, of the famen lands and o- 
thers above rehearfed; with certification, if 
they failzied, the faid K or her procurator 
would confign the fum of money above men- 
tioned in terms of the reverfion above fpeci- 
fied. This the faid meffenger and procurator 
did after the form and tenor of the faid con- 
trad, letters of procuratory, and letters palled 
under the fignet, in all points. Of the which 
letters palled under the fignet, the faid T, 
mefienger, affixed and left an jult and authen- 
tic copy at the forefaid market-crofs: and up- 
on all and fundry the premilfes alked and took 
inftruments, ane or mae, in the hands of me 
Notary-public fubferibing. Thefe things were 
done betwixt the hours of three aud feven in 
the afternoon, day, month, year of God and 
King’s reign refpedively above written, before 
thefe witnelfes, viz. to the premonition of the 
perfons above named, perfonaily apprehend- 
ed, as faid is, L, 0, P, and and to the 
forefaid premonition at the market-crofs of 
 , R, S, T, and W, fpecially called and 
required to the premifles. 

Jnfcrument of premonition againft one prefentbj 
foith of the kingdom. 

AT, &c. The which day, in prefence of me 

Notary-public, and vitnelfes fubferibing, 
compeared 
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compeared perfonally A, meflenger, and fhe- 
riff in that part, having and holding in his 
hands our Sovereign Lord’s letters of premo- 
nition, dated and fignet  -, raifed at the 
inftance of B, again!! C; and palled, at com- 
mand of the faid letters, with me and the 
faid witnefles, to the market-crofs of Edin- 
burgh, pier and fhore of Leith, refpeftively 
and fucceflively, and at each of thefe places, 
after the crying of three feveral oyeffes, open 
proclamation, and public reading of the laid 
letters, he, in his Majelty’s name and au- 
thority, lawfully warned, premoniihed, and 
required the faid C, becaufe he is prefently 

forth of the kingdom, upon fixty days warn- 
ing, to compear within  , upon the   
day of next to come, in this inltant year 
 ; and there, betwixt fun-riling and 
down-going thereof that day, to receive from 
the laid B, or his procurator in his name, faj 
all and haill the fum of fix thoufand pounds 
Scots money; and that for redemption of all 

and 

(a) Or, “ an ten-merk piece of gold; and that for the 
<< lawful redemption, looting, and outquitting from the faid 
“ C, of all and haill the houfes, tenements, &c. difponed 
“ by the faid S to the faid C his fon, his heirs and affig- 4 
it nees, heritably, but under reverfion conform to his dif- 
“ petition, dated ; and in which the faid C is infeft, 

under revertion, as is teftified by his feitin, dated — , 
a duly regiftrate ; and which houfes, tenements, err. lying 
<< as faid is, were declared redeemable by the faid £ from 
tt the faid C and his foref.iids, by payment making to him 
“ or them of the faid ten-merk piece of gold, at any time 

in his own lifetime ailenarly; and that upon granting'an 
“ fufficient 
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and hail) the lands, &c. difponed, by the faid B, 
in favour of the faid C, heritably; but under 
reverfion, conform to the contraft of wadfet 
puffed betwixt them, of date -—-, and in which 
the faid C was infeft by feifm following there- 
on, dated  , and regiflrate ; and to 
hear and fee the faid-reverfion obtemperate 
and fulfilled in all points, after the form and 
tenor thereof, upon the granting of a valid 
renunciation, and delivering the fame, and 
the faid contract of wadfet and feifm, to the 
faid B ; and made certification to the faid C as 
effeirs, and left and affixed an juft and authen- 
tic copy of the faid letters upon the faid mar- 
ket-crofs of Edinburgh, and another juft and 
authentic copy of the famen upon the faid 
pier and fhore of Leith. Upon the which, 
and all and fundry the premiffes, 

‘ fufficient and lawful renunciation and grant of redemp- 
‘ tion, containing thereintil an procuratory of refignation, 
‘ for religning the faid houfes and tenements, &c. in the 
‘ hands of the provoft, or any of the bailies of the faid 
‘ burgh of , to be made, fubfcribed, and delivered 
‘ by the faid C, in favour of the faid £ his father, his 
‘ heirs and affignees whatfomever; and to hear and fee the 
‘ faid houfe;, tenements, lawfully redeemed, loofed 
‘ and outquitted, and the faid reverlion lawfully and duly 
‘ fatisfied, obtemperate, and fulfilled by the faid £ to him, 
‘ conform thereto, in all points : with certification to hint, 
‘ if he failzie, the faid ten-merk piece of gold fhall be 
‘ configned in the hands of any refponfal man, living within 
‘ the faid burgh of , to be forthcoming to the life 
‘ of the faid C and his forefaids, for the redemption of 
£ the faid houfes, tenements Of the which letters the 
‘ faid 4 mefienger affixed and left, <6r.” as above. 

P Injlrument 



I “o T/jf Office of a Notary-public. Part II. 

Injlrument of amfignation. 

AT, &c. compeared perfonally A, as pro- 
curator for, and in name and behalf of B, 

fpecially conftitute, conform to the letters of 
procuratory granted to him thereanent, of the 
date  , and paffed with me Notary-pu- 
blic and witnefles after fpecified, to the new 
fellion-houfe of Edinburgh, to that part there- 
of where the commifl'aries ufe to fit in judg- 
ment; having and holding in his hands (a) 
an contraft of wadfet, made and palled be- | 
twixt B and C on the one and other parts, da- 
ted  ; whereby (for the caufes therein 
fpecified) the laid B fold, annailzied, impigno- 

(a) Or, “ an extraft of a feifin under the hand of  
*•’ Notary-public, of date , following upon an herk- 
“ able bond, dated ; by which the faid B became 
“ bound to infeft the faid 6’, his heirs, 6r. in an annual- 
“ rent of payable forth of the lands of , 
“ and others therein mentioned, and by which the faid 
“ annualrent is declared redeemable, in manner therein 
“ fpecitied, and that a copy of the bond, or extract of the 
“ feilin thereon, (hovjld be fufficient for ufmg the order of 
“ redemption under written, as the faid extract, figned by 
it t keeper of the records of feifins for the lliire of 
it   t in which the faid Ceifin was regiftrate, bears.” 
Or, “ an extract of a decreet of adjudication obtained at 
tt the inftance of the faid 6', againfc the faid B, before the 
“ Lords of Council and Seffion,of the date—  ; where- 
“ by the faid Lords adjudged, decerned, and declared the 
“ ground-right and property of all and haill, 6^.” [Here 
rtarrati the decreet of adjudication, with the charter and 
inf eft men t following thereupon.~\ 

rated. 
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rated, and difponed to the faid C, his heirs 
and fuccellbrs, d v, [ Here narrate the contract^ 
as the faid contract of wadfet more fully bears; 
and ficklike, having and holding in his hands 
the forefard letters of procuratory, made and 
granted by the faid B to the faid Ay authori- 
fmg and impowering him to make the premo- 
nition, and perform the reft of the order after 
fpecified, in manner under written; and ftek- 
like, having and holding in his hands the faid 
inftrument of premonition, under the fign and 

Ifubfcription of   Notary-public, of the 
date , bearing, That the faid A, as pro- 
curator for, and in name and behalf of the 
laid Bt duly and lawfully authorifed for that 
effect, had made due and lawful intimation 
and premonition to the faid C, to compear (a)t 

at the date hereof, within the new feflion- 
houfe 

(a) Or, u within the parifh-church of , in the fhe- 
“ riffdom of , within which the faid lands and others 
“ above adjudged do lie, upon this day, being the day 
“ of years, betwixt fun-rifing and fun-fetting; 
“ and then and there to receive and accept, from the faid 
“ B, or his procurator in his name, the forefaid accumu- 
“ late fnm of money, and annualrents thereof, with 
“ the expenfes of the infeftnient and compofition to the fu- 
u perior; an account whereof the faid A, procurator fore- 
“ faid, did require from the faid C, to the end the famen, 
w in cafe of his abfence or refufal, might be configned in 
“ manner after mentioned ; and that for the lawful redemp- 
“ tion, loofing, and outquitting from the faid C, of all 
“ and haill the lands and others above adjudged, lying as 
“ faid is: and alfo bearing, That the faid A, procurator 
“ forefaid, had required the faid C to bring along with him, 

P 2 “ the 
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houfe of Edinburgh, at that part thereof a- 
bove mentioned; then and there to receive 
from the faid _S, or his procurator in his 
name, the forefaid fum of  , and other 
f ums due by the claufe of reverfion above fpe- 
cified; and to hear and fee the haill other con- 
ditions preftable by the reverfor fully perform- 
ed; as the faid procuratory, and inftrument 
of premonition following thereupon, more ful- 
ly bear. And which contract (acontaining 
the claufe of reverfion above mentioned, pro- 
curatory for making the faid premonition, and 
performing the reft of the order under written, 
in manner after mentioned, and inftrument 
of premonition following thereupon, of the 
dates, tenors, and contents above expreffed, 
the faid rf, procurator forefaid, gave and de- 
livered to me the (aid Notary-public, to be 

“ the time and place forefaid, the decreet of adjudication 
“ above mentioned, with the abbreviate thereof and grounds 
“ of the fame, and infeftments following thereupon, with 
“ an fufficient renunciation and grant of redeinptioa.of the 
“ fame in favour of the faid E, bis heirs and fucceflbrs, 
“ all to be delivered up to the faid B, the time and place 
“ forefaid: with certification, if hefailzied to compear, or, 
“ compearing, Ihould refufe to grant the forefaid renunci- 
“ ation, and deliver up the fame, with the w rits above fpe- 
“ cified; then, and in either of thefe cafes, the faid Bx 

“ or his procurator in his name, would confign the fums of 
“ money above written, in the terms of, and conform to 
“ the tenor of the affs of parliament made anent legal 
“ reverfions, in afl points.” 

{a) Or, “ extract of the feifin above fpecified.” Or, 
“ extract of the decreet of adjudication.” 

read 
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read and publifhed in prefence of thewitneffes 
under written. All which accordingly I did. 
After producing, exhibiting, and public read- 
ing of the which writs, particularly above men- 
tioned, in prefence of the laid witnefles- and o~ 
thers prefent, the faid. A, as procurator for, and 
in name and behalf of the faid B did take 
out, number, and tell down, in current mo- 
ney, having paffage and courfe of payment, (£) 
the faid fums, upon payment or confignation 
whereof the lands apd others above fpecificd 
are redeemable, in manner particularly above 
mentioned;, and required him, or any per- 
fon in his name impowered by him, to accept 
thereof, and receive the famen, and to deliver 

(a) If he who hath the redeemable right in his perfon 
does not compear, then you mult add, “ in regard the faid 
“ C was ahfent, and failzied to compear this day and place, 
“ to the effect above mentioned, notwithftanding of the 
“ premonition above fpecified, did caufe make public inti- 
“ mation to the faid C, by calling him openly and publicly 
“ at the molt patent door of , after the crying of three 
“ feveral oyelfes, as ufe is, and thereafter, drc.” 

(£) Or, if it be configning of fums due by adjudication, 
fay, “ the forefaid accumulatefum of , andannualrents 
“ thereof from the date of the decreet of adjudication to 
“ this day and date, with the fum of [There ought 
to be configiiei a fum exceeding the expenfes of the. inf eft* 
merit and coxnpofition to fuperHorf; “ to the effect that 
“ °ut of the firft end thereof the faid C may have the fums 
“ truly expended for the expenfes of infeftment following 
“ upon the faid decreet of adjudication, and compofition to 
“ the fuperior, as the fame lhall be liquidated by the Lords 
“ of Council and Seflion, in the procefs of declarator of re-1- 
“ deniption to follow hereupon ; and required the faid C 
“ to accept thereof, and receive the fame, and to deliver 
“ up to him, tire.” 

r 3 up 
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up to him, as procurator for, and in name of 
the fuid B, the forefaid contract of wadfet (#), 
and charters and infeftments following there- 
upon, with an fufficient renunciation and 
grant of redemption of the fame, containing 
procuratory of refignation, and all claufes 
needful, to and in favour of the faid B, his 
heirs or affignees, to be cancelled, deftroyed, 
or kept, ufed, and difpofed upon, by the faid 
B and his forefaids, as their own proper writs 
and evidents, in all time coming. And the 
faid C (b) having compeared, the time and 
place forefaid, did offer to accept and receive 
the forefaid fum, and to deliver up the writs 
particularly above exprefl'ed : (r) but having 
offered no renunciation and grant of redemp- 
tion, at leaft no formal one, containing pro- 
curatory of refignation and other ufual and 
neceffary claufes j therefore the. faid A, as 

(rt) Or, “ heritable bond, or, decreet of adjudica- 
“ tion, esr.” 

(6) But, if neither the perfon nor any impowered by him 
appear, add, “ nor no perfon in his name, authorifed and 
“ impowered by him, having compeared to receive the faid- 
“ fum, and deliver up the particular writs above mention- 
“ ed, with an fufficient renunciation and grant of redemp- 
“ tion of the fame, containing procuratory of refignation, 
“ and ail other claufes neceflary ; therefore, 6x\” 

(c) Or, if it be consigning fums due by adjudication, 
fay, “ But the account of expenfes of the infeftment, and 
“ compofition to the fuperior, being very extravagant, and 
“ not iniiructed ; befides that he offered no renunciation 
“ and grant of redemption, at leaft no formal one contain- 
“ ing the ufual and neceflary claufes; therefore,” (ire. 

procurator 
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procurator for, and in name and behalf of the 
laid By having waited and attended till fun- 
fetting faid day, at the place of redemption 
above written, did confign the forefaid fum of 
 money (a) in the hands of  , then 

and there prefent; who accordingly received 
the fame, to be forthcoming for the ufe, and 
to the utility and behoof ol the faid C: and 
protelted. That the lands and others above 
written (Ji) were, and might be holden and re- 
pute, loofed and outquitted, from the faid C 
and his forefaids, by the faid B his conftituent, 
in the terms of, and conform to the tenor of 
the (r) reverfion above fpecified in all points; 
and that the faid B may have full regrefs, in- 
grefs, and accefs, in and to the lands and o- 
thers above written ; and the faid C excluded 
and debarred therefrom in all time coming: and 
further protelted, That the faid C might be 
liable to his conllituent in the expenfes of an 
procefs of declarator of redemption to follow 
hereupon, and of all other colt, Ikaith, dama- 

(a) And add-here, “ and annualrents thereof from the 
“ date of the decreet of adjudication to this day and date, 
“ together with the fum of money forefaid, to the 
“ end the faid C might be paid of his expenfes, as the fame 
“ fliould be modified by the Lords of Seflion in the decla- 
“ rator after mentioned.” 

(b) Or, if it is an infeftment of annualrent, fay, “ That 
“ the annualrent or yearly duty above written, and lands, 
“ ire. out of which the fame is upliftable.” 

(c) Or, if it be configning fums due by adjudication, 
add, “ laws and a£ts of paliament made anent legal rever- 
“ fions in all points.” 

ges> 
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ges, and expenfcs the faid B fhould fuftain, fuf- 
fer, and incur through and by the faid C his not 
receiving of the fums of money above writ- 
ten, configned through his default as faid isr 

and not delivering up the (a') wadfet-right and 
others above written, with an fufficient renun- 
ciation and grant of redemption of the fame, 
containing all claufes needful, in the terms, 
and after the form and tenor of the (b) rever- 
fion, procuratory, and inltrument of premo- 
nition above written, for making the config- 
nation above fpecified, in all points. Where- 
upon, and all and fundry, &c. 

Injlrument of requifition. 

T, &c. in prefence of me Notary-public 
and witnefles fubfcribing compeared per- 

fbnally A, as procurator for, and in name 
and behalf of 5, fpecially conflitute, autho- 
i^fed and impowered to the effedl after men- 
tioned, conform, to the letters of procuratory 
granted to him thereanent, of the date ; 
and. paffed with me Notary-public and wit- 
neffes after fpecified, to- the perfonal prefence 
of C (c)> reverfor of the lands [or yearly' an- 

(fj) Or, “ heritable bond,” or, “ decreet of adjudica* 
“ tion.” 

(b) Or, “ acts of parliament, anent legal reverfions in 
“ all points.” 

(c) Or, “ to , the manfion-houfe of C, lying in the 
“ flieriffdom of  and parilh of , at which place 
“ the faid C and his family prefently refide,” if the rever- 
for was p re min'.lied at his dwelling-houfe. 

nualrent] 
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nualrent] under written ; having and hold- 
ing in his hands an contraft of wadfet \_or he- 

tlj ritable bond], &c. \_Here narrate the difpofi- 

tive claufe in the wadfet, or ohligement to infeft 
in the heritable bond, and claufes of reverfwn and 
rcquifition; then add~], as the fame bears. 
Which contradt of wadfet, [or heritable bond], 
together with the procuratory above expref- 
fed, iinpowering the laid A to make the re- 
quifition after mentioned, and follotv forth the 
reft of the order in manner under written, he 
gave and delivered to me the faid Notary- 
public, to be read and publilhed in prefence 
of the witneffes under written. Which ac- 
cordingly 1 did. And after the producing 
and public reading of the writs above men- 
tioned, the faid A, as procurator forefaid, in 
prefence of me the faid Notary-public and 
witneffes after fpecified, did duly and law- 
fully premonifh and require the faid C (#) to 
compear within, &c. [Here name the place of 
redemption], upon the term of   next to 
come, betwixt fun-rifing and down-pafling 

{a) Requifition, as well as premonition muft be made to 
the tutors and curators of the reverfor, if he be minor, ei- 
ther by requiring them perfonally, or by letters of fupple- 
ment at the market-crofs of the head burgh of the fhire 
where the minor refides: or, if the reverfor hath no certain 
place of abode, or is forth of Scotland, he mud: be cited at 
the market-crofs of Edinburgh, pier and ihore of Leith, by 
letters of requifition under the fignet. In both which cafes 
the inftrument of requifition may be framed from thofe of 
premonition in the like cafes mentioned above, fo that it 
was thought needlefs here to repeat them. 

thereof; 
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thereof; and then and there to pay and deli- 
ver to the faid By or his procurator in his 
name, the forefaid fum of   (7f), under 
the penalty above mentioned ; and, upon pay- 
ment, to accept and receive from the faid 
B, or his procurator in his name, an valid and 
fuflicient renunciation and grant of redemp- 
tion of the premifles, together with the faid 
contract of wadfet, charters and infeftments 
following thereupon, in favour of the faid B 
and his forefaids, to be ufed and difpofed up- 
on by the faid C as his own proper writs and 
evidents in all time coming; and that for 
the lawful redemption, looling, and outquit- 
ting of the lands and others above mentioned, 
from him and his forefaids, in pcrpetuum. 
Whereupon, and all and fundry the premilfes, 
&c. 

Injlrument of attendance. 

AT, compeared perfonally A, as pro- 
curator for, and in name and behalf of B, 

fpecially conftituted, authorifed, and impower- 
ed by him, to the effedt after mentioned, con- 
form to the letters of procuratory granted to 
him thereanent, of the date  ; and paf- 
fed with me the faid Notary-public, and wit- 
neffes after fpecified, to the new fellion-houfe 
of Edinburgh, to that place thereof where the 
commiffarres ufually fit in judgment; having 

(«) Or, if it be infeftment of annualrent, add, “ and 
“ bygone annualrents thereof refting preceding the f'aicl 
“ term.” 

and 
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and holding in his hands an contract of wad- 
fet \or heritable bond]]. &c. \_Here narrate the 
difpofitive claufc of the wadfet, with the claufes 

I of reverfion and requifition ; and then add\ and 
licklike, having and holding in his hands the 
ford'aid letters of procuratory, made and 
granted by the faid B to the faid autho- 
rifmg and empowering him to make the re- 
quifition after mentioned, and perform the 
reft of the order in manner under written ; 
and further, having and holding in his hands 
an inftrument of requifition, under the fign 
and fubfcription of   Notary-public, of 
the date  , bearing, That the faid A, as 

! procurator for, and in name and behalf of the 
faid j5, fpecially authorifed for that effeft by 
the procuratory above mentioned, did duly 
and lawfully premonilh and require the faid C 
to compear, at the place of redemption above 
fpecified, upon this day, being Whitfunday’s 
even, this inftant vear of God One thoufand 
feven hundred and feventy-feven, betwixt the 
fun-rifing and down-paffing thereof; and then 
and there to pay ancl deliver to the faid or 
his procurator in his name, duly and lawfully 
authorifed and empowered for that effeft, the 
forefaid fum of , under the penalty above 
written; and, upon payment, to accept and 
receive up from the faid 5, or his procura- 
tor in his name, an valid and fufficient re- 
nunciation, difcharge, and grant of redemp- 
tion of the premiftes, together with the faid 
contrad of wadfet, charters and infeftments 

following 



i Bo The Office of a Notary-public. Part II. 

following thereupon, in favour of the faid B 
and his forefaids, to be ufed and difpofed up- 
on by the faid C, as his own proper writs and 
evidents in all time coming; and that for 
the lawful redemption, loofing, and outquit- 
ting of the fame from the faid B and his fore- 
faids, in perpetuum. And in cafe of his abfence 
or refufal, protefted, That he might be liable 
for the fum of , of liquidate expenfes, 
by and attour the principal fum above men- 
tioned, and further for all coll, fkaith, da- 
mage, and expenfes he might happen to fuf- 
tain or incur through the not payment of the 
faid fum, in the terms of the claufe of requi- 
fition above mentioned, in all points ; as the 
faid inllrument more fully bears. Which con- 
tra£l of wadfet, [or heritable bond], with the 
forefaid procuratory for making the faid re- 
quifition, &c. and inllrument of requilition 
following thereupon, above fpecilied, of the 
dates, tenors, and contents above exprelfed, 
the faid J, procurator forefaid, gave and de- 
livered to me the faid Notary-public, to be 
read and publilhed in prefence of the witnelfes 
under written. All which accordingly I did. 
After producing, exhibiting, and public read- 
ing of which writs, particularly above men- 
tioned, in prefence of the laid witnefles and 
others prefent, the faid J, as procurator for, 
and in name and behalf of the faid B, after 
having waited and attended at the place fore- 
faid, this day, from fun-rifing until after fun- 
fetting, declared he was ready and willing to 

receive 
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receive the fums of money above written, and 
give up and deliver the faid contract of wad- 
fet, [V heritable bond], with a fufficient re- 
nunciation, difcharge, and grant of redemp- 
tion of the fame. All which he did exhibit, 
ihow, and produce, in prefence of me the faid 
Notary-public and witneffes: and in regard 
the faid C, nor no other perfon in his name, 
compeared, to the effect above mentioned, 
notwithftanding he the faid C was openly and 
publicly called at the moft patent door of , 

: (the place of requifition), after the crying of 
|| three feveral oyeffes, as ufe is; therefore the 
Ifaid A, procurator forefaid, protefted, That 

the faid C might be liable to the faid B> his con- 
ftituent, in the faid fum of  money fore- 

: faid of liquidate expenfes, incurred through 
failzie in his not payment of the principal fum 
above mentioned, requifition being duly made 
to him for that elfed in manner above ex- 
preffed; and further, that he may be liable 
to the faid B for all cofl, fkaith, damage, and 
expenfes he lhall happen to fuftain or incur 

j through the not payment of the principal fum 
above expreffed ; and that it may be leifome 
and lawful for his faid conflituent to ufe all 
manner of execution and diligence, both per- 
fonal and real, againft the faid C, for the fum* 
above mentioned, the one but-prejudice of 
the other. Whereupon, &c. Thefe things 

| were done within  , betwixt the hours of 
  and   in the evening, after fun-fet, 

in before and in prefence of, &c. 
TITLE 
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TITLE VIII. 

Of Procuratories. 

MY bufinefs in this title is not to inquire 
nicely into the feveral powers given to 

procurators, or what they are liable in if they] 
do not perform in the exprcfs words of their 
procuratory or mandate; but only to fet down 
fome of the ordinary and molt ufual procura-1 

tories in particular cafes, whereby a Notary-, 
public may be enabled, from thefe examples, 
to form and draw up any other kind of pro-1 
curatory whatever, according as the different 
bufinefs requires, and as his own good judg- 
ment (hall direct. 

Whoever reads Stair or Mackenzie their 
Iri/iitutions, will find a procurator or manda- 
tar defined to be, One who is employed to do or 
manage any bufinefs gratuitoufly ; and that mod 
mandates are free, and may be refufed, though 
precepts may not, when the party upon whom 
they are drawn hath power from the drawer; 
and that mandatars are liable for exact dili- 
gence, et culpa levi/Jima, becaufe, although 
the mandate be only gratia mandantis, yet the 
very nature of it implies diligence ; but by 
the nature of the con trad, mandatars, feeing 
their undertakings are gratuitous, ought on- 
ly to be liable lorfuch diligence as they ufe in 
their own affairs, and the mandatar ought to 
impute it to himfelf that he made not choice 

of 
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of a more diligent perfon ; which our cufioni 
followeth : but ftill there muft be bona fidcs. 

By our pradlice, formally extended procu- 
ratories are requifite to authoriie the Notary’s 
deed in making refignation, premonition, and 
confignation, and requifition and attendance ; 
as has been feen in the preceding titles treat- 
ing of thefe inftruments. 

Procuratories of refignation in favorem, are 
ordinarily adjected to difpofitions, and run 
thus: “ And for effectuating the forefaid in- 
“ feftment by refignation, I, by thefe pre- 
<£ fents, make and conftitute A and i?, and 
“ each of them, conjuncdy and feveially, my 
tc very lawful and irrevocable procurators, 
“ for me, and in my name, to refign, fur- 
<e render, cvergive, and deliver ; likeas I, by 
“ thefe prefents, refign, furrender, overgive, 
“ and deliver, all and hall] [Here the lands 
“ are repeated; then fay], lying as faid is, to- 
“ gether with all right,, title, intereft, claim 
“ of right, property, and pofTeffion, petitor 
“ and pofleflbr, that I, my heirs and fuccef- 

“ fors, had, have, or any wife may claim or 
“ pretend thereto, or to any part thereof, in 
“ time coming, in the hands of my imme- 
‘5 diate fuperior or fuperiors of the fame, pre- 

“ fently being, or that fliall happen to be for 
“ the time, or of his or their commiffioners 
“ having power to receive ref.gnations in his 
cc or their names; in favour, and for new 

“ infeftment of the fame to be made and 
“ granted to the find C, his heirs or affig- 

Q 2, w nees 
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“ nees wbatfoever, heritably and irredeem- 
“ ably, as faid is ; and thereupon adds, in- 
“ ftruments, and documents needful, to afk, 
“ lift and raife, and generally all and fundry 
“ other things concerning the premifles, to 

“ do, ufe, and cxerce, which to the office of 
“ procuratory in fuch cafes, by the law and 
“ cuftom of Scotland, is known to appertain, 
“ and which I might do myfelf if I were per- 
“ fonally prefent; promifmg to hold firm 
“ and liable all and whatfoever things my faid 
“ procurators, or any of them, in the pre- 
tc miffes lawfully does, or caufes to be done, J 
“ without revocation.” 

When an apparent heir who is not infeft, 
difpones his lands, there is adjected to the 
diipofition a procuratory for ferving the dif- 
poner heir to his predeceffor, and for refign- 
ing, thus: “ And becaufe I am not yet in- 
“ left and feifed as heir to the faid deceafed 
“ A my father, in the lands, barony, and o- 
“ thers above difponed ; therefore I, by thefe 
“ prefents, make and conflitute B and i), and 
“ each of them, conjundly and feverally, my 
“ procurators, for me and in my name, to 
“ purchafe and procure brieves forth of our 
“ Sovereign Lord’s chancery, for procuring 
“ me to be duly and lawfully ferved and re- 
“ toured nearelt and lawful heir male to the 
“ faid deceafed A my father, in the lands,, 
“ baronies, &c. above difponed, or to any 
“ other of my predeceffors who died laft vtll- 
“ ed and feifed therein ; and to raife, and to 

“ caufe 
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“ caufe proclaim the brieves for that purpofe, 
“ and to expede the fervice, and to compear 
“ for me thereat, and to return the fame to 
“ the chancellary, and to take inftruments, 
“ and to do all other things requifite concern- 
“ ing the ferving me heir in fpecial and heir 
“ in general to the faid deceafed A my father, 
“ or others my predeceffors, which I could 
“ do myfelf if 1 were perfonally prefent; and 
“ afterward to procure me infeft therein, by 
“ raifmg precepts upon the faid fervice; and 
“ to caufe regiifra.te my feifin.: and I being 

fo infeft and feifed, with power to my faid 
“ procurators, conjun&ly and feverally, as 
“ faid is, now as then, and then as now, to 
“ refign, &c. likeas I, if I were already in- 
“ feft in all of them, and then as now refign, 
“ 6Jf.” 

When the difpofition of the lands is to the 
fuperior, the procuratory of refignation con- 
tained therein is ad remanentiam, thus : “ To 
“ refign, &c. in the hands, and in favour of 

the faid A and his forefaids, ad perpetuajn 
“ remanentiavi \ to the effecf that my right of 
“ property being confolidated in his perfon 
“ with his own right of fuperiority of the 
“ fame, all and haill the lands, &c. and others 
tc above exprdfed, fo holden, may remain; 
“ and abide with him and his forefaids her.i- 
“ tably and irredeemably perpetually in all 
“ time coming : and thereupon ads, &e.” 

But it fometimes Happens that thefe procu- 
ratories are omitted in the difpofition ; in 

which. 
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wliich cafe procuratories per fe (as they are 
called) are granted of the following tenor. 

Procuratory of refignation of lands by one in the 
King’s hands, infavour of himfelf and his heirs, 
•with a refervation of his lady’s liferent; veith 
fame variations. 

BE it known to all men by thir prefent let- 
ters, me A of , heritable proprie- 

tor of the lands and others under written, for 
the care and regard that the famen lands and 
others after fpecified may remain with my 
own pofterity, and that the heritors thereof 
may continue in the fur name of A, and for 
other good caufes and confiderations moving 
me, to have made and conftitute; likeas T, 
by thir prefents, make, conftitute, and or- 
dain  - -—, and ilk ane of them, 
conjunftly and feverally, my very lawful and 
irrevocable procurators, for me, and in my 
name and upon my behalf, to compear at 
whatfomever place, day or time lawful, and 
there, be deliverance of llaft' and ballon, as 
ufe is, with all condign reverence and due hu- 
mility as becometh, to refign, furrender, over- 
give, and deliver; likeas 1, for me, my heirs 
and fuccelfors, refign, 6 c. (a) all and haili 
[Here infert the landstogether with all right, 

{a) If there be any provifions or reftri£Hons, you may 
sckl, “ with and under the exprefs provilions and condi- 
“ tioins after fgecifitd.” 

title, 
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title, intereft, claim of right, property, and 
pofleflion, petitor and polleflor, which I, my 
heirs or allignees, had, have, or any wife 
may claim or pretend thereto, or to any part 
thereof, in the hands of our Sovereign Lord 
the King’s Majelty, or his fucceflbrs, my im- 
mediate lawful fuperiors thereof, or his or 
their commillioners, having power to receive 
refignations in his or their names; in fa- 
vour, and for new mfeftment thereof (a) to 

be 

(a) If the procuratory be granted for new infeftment to 
be given the fon, referving the father’s liferent, it will run 
thus : “ to be made and granted to myfelf in liferent, and 
“ after my deceafe to G, my elded lawful fon procreate 
“ betwixt me and the deceafed D my fpoufe, and the heirs 
“ lawfully to be procreate of his body, in fee; which faiU 
“ ing, to return to me, my heirs-male lawfully to be pra- 
“ create of my body in any fubfequent marriage; which 
“ all failing, to my heirs or affignees whatfbmever; w ith 
u and under the exprefs conditions and provifions after fpe- 
“ cified, to be contained in the faid infeftment in manner 
“ underwritten: providing always, likeas it is hereby ex- 
“ prefsly provided and declared, That the forefaid infeft- 
“ ment to be granted to> the faid G my fon, is and fhall be 
“ in full contentation and fatisfaction to him of all former 
“ provifions, bonds, obligations and others whatfomever, 
“ that he or his heirs and executors may any wife alk, 
“ claim, or crave of me, be virtue of the contract of mar- 
“ riage made and pafled betwixt me and the faid deceafed 
“ D my fpoufe on the one and other parts, or any other 
“ manner of way whatfoever, (except my own good will 
“ allenarly): and further, it is provided and declared, that, 
“ in cafe it lhall happen the faid G to depart this life with- 
“ out heirs of his owm body, and that thereby the forefaid 
“ lands return to my other heirs-male to be procreate by 
‘l me with any other lawful fpoufe; in that cafe the faid 

“ heirs 
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be made and granted to me, and the heirs- 
male lawfully procreate or to be lawfully pro- 
create of my body, and the heirs whatfomever 
lawfully to be procreate of their body ; whom 
failing, to the heirs-female lawfully procreate 
or to be procreate of my body, and the heirs 
of their bodies; the eldeft heir-female being 
always obliged to marry a gentleman of the 
furname of A, or of any other furname, who, 
and the heirs to be procreate betwixt them, 
fhall fucceflively and perpetually, in all time 
thereafter, be obliged to take upon them, ufe, 
and carry the furname and arms of A\ where- 
in if they fail, they lhall omit and tyne all 
benefit of the lands, barony and others above 
mentioned, both principal and warrandice, 
and the famen fhall accrefce and pertain to my 
next apparent heir or heirs of tailzie, who 
fnall have right to the lands and others above 
fpecified, ficklike as if the party failing had 

‘£ heirs male or female fhall be holden and obliged to con- 
“ tent and pay to   my daughters of the faid firft 
“ marriage, their heirs, executors, or affignees, the fum of 
“  , equally to be divided amongft them; and in cafe 
“ any of my faid daughters fhall deceafe before marriage 
41 or majority, then the part of the daughter fo deceafmg 
“ fhall accrefce and belong to the daughter or daughters 
“ furviving, equally and proportionally among them ; which 
“ fum of is and fhall be in full contentation and 
“ fatisfa£Hon to them of all they can afk, claim, or crave 
“ be the deceafe of the faid G: with the which provifions 
“ and conditions above written thir prefents are granted by 
“ me, and accepted of by my faid fon and his forefaids, 
“ and no other ways. Acts, inftrumeuts, 6v.” 

never 
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never been infeft therein, nor had had right 
thereto; and fhall have power to purfue ac- 

itions of reduftion, declarators of adjudications, 
and all other actions neceffary for eftablifhing 
their rights of the lands and others above 
written in their perfon upon the faid contra- 
vention; and failing of heirs-female lawfully to 
be procreate of my own body, then to any 
other perfon or perfons that I have already, or 
(hall now or at any time hereafter nominate, 
defign, and appoint my heir or heirs of tailzie, 
by a writ under my hand, to fucceed to the 
lands and barony and others above rehearfed, 
and under fuch provisions, reftri&ions, and 
qualifications as fhall be contained therein, 

I which the perfons fo to be nominate lhall be 
hoiden to perform and fulfil; and failing of 
fuch a nomination, or the famen being made 
and thereafter revoked or cancelled by me, 
(which fhall always be in my power during 
my lifetime), then to my neareft heirs or aflig- 
nees whatfomever, heritably and irredeemably, 
in due and competent form: providing al- 
ways that the faid heirs, as well male as fe- 
male, of my own body, as the heirs to be con- 
tained in the fame nomination, fhall be obliged 
and liable; likeas, by the acceptation of thir 
prefents, and infeftment to follow hereupon, 
they oblige themfelves to perform and fulfil the 
haill provilions, qualifications, reftriftions, and 
refervations mentioned in a bond of provifion 
granted by me, of the date ——, and rela- 
tive hereunto; and for fulfilling whereof this 

prefent 
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prefent procuratory is granted : referring al- 
ways to B my fpoufe her liferent-right of the 
forefaid lands, and that in lieu and place, and 
in full contentation and fatisfaftion to her, of 
all whereunto Ihe is provided by her contract 
of marriage, as is exprefsly provided in the 
difpofition of the faid lands and barony made 
by   to me, and charter following there- 
on; which contract of marriage, the faid B 
my fpoufe, by acceptation of the liferent and 
infeftment forefaid, hereby referved to her, 
doth fimpliciter and abfolutely difcharge : And 
upon the faid refignation, afts, inltuments, 
and documents, one or more needful, to take, 
afk, lift, and raife, and generally all other 
things necelfary thereanent to do, which I 
might do myfelf if I were perfonaily prefent; 
promifmg to hold firm and ftable all and 
whatfomever things that my faid procurators, 
or any of them, in the premitTes, lawfully 
does, but revocation. Regiftration, &c. 

T recur at ory for ferving ore heir to his father on a 
paper apart. 

BE it known to all men by thefe prefents, 
me A, now of i», elded lawful fon and ap- 

parent heir to the deceafed C ot i?, to have 
conditute and ordained ; likeas I, by the te- 
nor hereof, make, conditute, aud ordain D 
and E, and ilk ane of them, conjunctly and 
feverally, my very lawful and irrevocable pro- 
curators and fpecial errand-bearers, to the ef- 

fect 
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fed under written ; giving, granting, and 
committing to them, and ilk ane of them, 
conjunclly and feverally, as faid is, my very 
full, free, and irrevocable power, exprefs bid- 
ding, mandate, and charge, for me, and in 
my name. to raife brieves forth of our Sove- 
reign Lord’s chancery, directed to the four or- 
dinary macers before the Lords of Council and 
Selhon, and to the iheriffs and bailies respective 
of the fheriffdom of L and regality of M, fpe- 
cially ccnftitute by our Sovereign Lord’s com- 
miflion, to the dfect after fpecified, for ob- 
taining me ferved and retoured neareft and 
lawful heir general and fpecial to the faid de- 
ceafed C my father, in all lands, heritages, 
heritable offices, annualrents, and others 
wherein he died lalt veil and feifed as of fee ; 
and to caufe proclaim the faid brieves, and 
me to be ferved and retoured heir forefaid ; 
and to retour my fervice to the chancery, and 
to obtain precepts upon my faid fervice, for 
purchaling and obtaining me infeft in the 
lands and others forefaid, and to caufe put 
the laid precepts to due execution, in all points ; 
and generally all and fundry other things, to 
do, ufe, and exerce thereanent, frcklike, and 
as freely as 1 might do myfelf if I were per- 
fonally prelent, or that to the office of procu- 
ratory in luch cafes is known to appertain j 
promifing to hold firm and liable all and what- 
ioever things that my faid procurators, or any 
of them, lawfully do or caufe be done, but 

revocation. Regiflration lor prefervation, &c. 

Procuratory 
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Frocuratory of premonition and confignation. 

BE it known to ail men by thefe prefents, 
me (a) heritable proprietor of the lands 

and others under written, and having undoubt- 
ed right to the reverfion thereof in manner after 
mentioned: Forafmuchas, (JS) by contract of 
wadfet, made, pad'ed, and perfected betwixt 
me and L, on the one and other parts, of the 
date the day of years, I (for the caufes 

therein 
(a) If the reverfor be minor, the procuratory muft be 

made with confent of his curators; in which cafe fay, “ with 
“ the fpecial advice and confent of my curators, for 
“ their intereft.” But if the reverfor be under pupillarity, 
the tutor acts alone; and if he be nominated by the father, 
fay, “ C, tutor nominate to A by the deceafed D his fa- 
“ thef, conform to his letters of nomination dated ” 
But if he be a tutor of law, fay, C, tutor of law ferved 
“ and retoured to A, conform to my retoured fervice, da- 
“ ted ” And if he be a tutor-dative, fay, “ C, tu- 
“ tor-dative to A, conform to my letter of tutory under 
“ the quarter-feal, dated  ;” and repeat the tutor's 
name in its proper places. 

(6) If the procuratory be to premonilh an annualrenter 
to receive his money due by heritable bond, fay, “ I, by my 
“ heritable bond dated , (for the caufes therein fpe- 
“ cified), band and obliged me, with all convenient dili- 
“ gence, and upon my own proper charges and expenfes, 
“ to duly, validly, and lawfully infeft, veft, and feife D, his 

heirs and affignees whatfoever, heritably, and under re- 
“ verfion always in manner after fpecified, in all and haill 
“ an yearly annualrent of one hundred pounds Scots mo- 
<£ ney, or in fuch an annualrent as fliould be due for, or 
a agr eeable and correfpondent to the principal fum of two 

thoufand pounds Scots money, by the laws and a£ts of 
“ parliament of this kingdom for the time, yearly, to be 
“ uplifted and taken at two terms in the year, Candlemas 
“ and Lammas, be equal portions, forth of all and haill 

“ my 
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therein fpecified) fold, annailzied, wadfet, im- 
pignorated, and difponed, from me, my heirs, 
and all others my affignees, to and in favour 

I of the faid L, his heirs and affignees what- 

\ 

ft- 

oi 

; 

“ my lands of [Here lake in the lands~\, “ lying 
within the parochin of , and fheriffdom of , 

“ or forth of any other lands and heritages pertaining to 
“ me, where-ever the famen lie within this kingdom, or 

forth of any part or portion thereof, fird, belt, and rea- 
“ diefl mails, farms, profits, and duties of the famen ; re- 
u deemable always the forefaid annualrent,  [Here 
take in the reverfion verbatim, as in the heritable bond~\, 
But if the procuratory be to premonifh an adjudger to re- 
ceive his money due by adjudication, fay, “ upon the  
“ day of years, O obtained decreet and fentence of 
“ adjudication at his inftance againft me before the Lords 
“ of Council and Seffion, adjudging, decerning, and decla- 
w ring the ground-right and property of all and haill” 
[Here take in the lands adjudged^ “ to pertain and belong 
“ to him heritably, (under reverfion, conform to act of 
“ parliament), for payment and fatisfaction to him of the 
“ fums of money, principal, annualrents and liquidate ex- 
“ penfes therein contained, extending in haill, at the date 
“ of the faid decreet of adjudication, to the fum of three 
“ fhoufand pounds Scots money, falvo jufto calcnlo, and 
“ of the annualrent of the faid accumulate fum from the 
“ date of the faid decreet of adjudication during die not 
“ redemption; and alfo in payment and fatisfaction to him 
“ of the expenfes of the infeftment to follow thereupon, 
“ and compofition to the fuperior of the faid lands for his 
“ entry thereto; as the faid decreet of adjudication, of the 
“ date forefaid, with the abbreviate thereof, duly record- 
“ ed conform to aft of parliament, more fully bears : con- 
“ form to which decreet, and charter following thereupon 
“ from the faid fuperior, the faid 0 was, upon the    
“ day of years, duly infeft and feifed in the lands 
“ and others above written, as the faid decreet of adjudi- 
“ cation, charter and feifin, more fully proport.'” 

K foever, 
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foever, heritably, with and under the provi- 
fion and condition of reverfion after men- 
tioned, all and haill, &c. [liere take in the lands 
as in the difpofitive claufe of the wadfet-right], 
(a) redeemable always the lands and others 
above expreffed by me, my heirs, fuccef- 
fors, or affignees, from the faid L, his heirs 
and fuccelfors in the wadfet-lands, and others 
above rehearfed, by payment making to them, 

[_Here take in the tenor of the re-verfion ver- 
batim, as in the contract; and then addf as 
the faid contract of wadfet at more length 
bears. By virtue of which contract of wad- 
fet, and precept of feifm therein contained, 
the faid L, was duly infeft and feifed in the 
lands and others above written ; as his feilin, 
dated the  day of years, duly re- 
giftrate conform to the atl of parliament, 
more fully bears, (bj And now feeing that 

{a) But if the reverfion be in a paper apart, yori rauft 
here narrate it, and thereafter fay, “ as the faid contra# of 
n wadfet [or heritable boiid~\ and letter of reverfion in 
“ themfelves more fully proport.” 

{b) If the procuratory be to premonilh an annualrenter 
to receive money due by heritable bond, fay, “ And feeing 
“ that I am ready, willing, and defirous the forefaid yearly 
“ annualrent be redeemed from the faid Z), and to make 
“ payment, isc. mat at is mutandis." 

Others frame thefe procuraturies of premonition in a 
Ihorter form, thus: 

BE it known to all men, me heritable proprie- 
tor of the lands and others under written, and having 

right to the reverfion after mentioned, ^leaving oi t the a- 
bive narrative'], to have made and conftitute   and 
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I am ready, willing, and defirous to redeem 
the faid lands and others above written, from 
the faid L, and to make payment to him of 
the funis of money above written, in terms of 

  , and each of them, conjunft'y and feverally, my 
procurators, for me, and in my name, to pafs, and, in pre- 
fence of a Notary and witnefles, to premoniih per- 
fonally, or at his dwelling-place, to attend on Whitfunday 
next, betwixt noon and fun-fet, at , (the place of re- 
demption), there to receive from me, or my procurators in 
my name, upon granting a valid renunciation and granl of 
redemption of the fubje&s after mentioned, the films of 
 Scots money ; and that for the lawfni redemption, 
looling, and outquitting from the faid , of all and haill 
my lands of , [Here infert the lands'] ; which lands 
and others above written, with the pertinents, were difpo- 
ned by me to the faid , by contra£V of wadfet betwixt 
us, of the date  ; in which contraft it is provided. 
That the faid lands and others above mentioned ihall be re- 
deemable by me upon payment of the fums of money, in the 
manner, and upon the premonition therein exprefled : ard 
to hear and fee I am ready to perform the haill other ar- 
ticles incumbent upon me by the faid contrail of wadfet. 
And further, I hereby grant full power to my faid procu- 
rators, or any of them, to appear, at the time and place a- 
bove written; and there to deliver, or offer to deliver, to 
the faid , the forefaid fums of , on his granting 
the renunciation above mentioned ; and, in cafe of his ab- 
fence, or refufal to receive the fums of money, and grant 
the renunciation above written, and deliver up the forefaid 
contrail, to confign the faid fums in the hands of , 
and proteft, that the haill lands and others above mentioned 
may be held as lawfully redeemed from him, his heirs and 
fucceffors, in terms of the reverfion above mentioned ; and 
thereupon to take inftruments, and to do every thing elfe 
that to the office of a procurator in fuch cafes is known to 
appertain, or that I might do myfelf if I were perfonally 
prefent. And I confent to the regiftration hereof, <&c. 

R 2 the 
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the reverfion above exprefled; therefore wit 
ye me the faid A, (a) to have made and con- 
ititute, likeas I, by thefe prefents, make, con- 
ilitute, and ordain ^ and R, and ilk ane of 
them, conjunclly and feverally, as faid is, 
my very lawful and irrevocable procurators; 
giving, granting, and committing to them 
my full, free, plain power, exprefs bidding, 
mandate, and charge, forme, and in my name, 
and upon my account and behalf, to pals to 
the perfonal prefence or dwelling-houfe of 
the faid L ; and there, in prefence of a Nota- 
ry and witnefles as effeirs, to make due and 
lawful intimation and premonition to the faid 
Ly to compear within (7>), &c. [Here infert 
the particular place of redemption], upon Whit- 

funday’s even next to come, in this inftant 

{a) And if the reverfor be minor, add, “ with advice 
“ and conilnt of my curators above named, for their inter- 
“ eft.” 

(&) If it be a procuratory to premoniih an adjudger to 
receive money due by adjudication, add “ the parifli- 
“ church of , within w hich the faid lands and others 
“ adjudged lie, upon the day of next to tome, 
“ betwixt fun-rifing and fun-fetting the fame day; and then 
“ and there to accept and receive from me the faid .4, or 
“ my procurators in my name, the forefaid fum of three 
“ thoufand pounds Scots money ferefaid, and other fums 
“ due by the aforefaid decreet of adjudication ; an account 
“ whereof you are hereby required and fpecialiy injoined 
“ to require from tho laid 0, to the end the fimen, in cafe 
“ of his abfence or refufal, may be coniigned in manner af- 
“ ter mentioned ; and that for the lawful redemption, 
“ looiing, and outquitting from the faid O, all and haill the 
“ lands and others above written.” 

year 
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year of God, one thoufand feven hundred and 
feventy-feven, betwixt fun-rifing and down- 
palling thereof the fame day, to receive and; 
accept from me the faid d, or my procurators in. 

Imy name, upon delivery of a valid renunciation 
and grant of redemption,, the forefaid fum of: 
-  Scots money ; and that for the lawful 
redemption, loofing, and outquittlug from 
the faid L, all and haill the lands and others 
above written, lying as faid is; and alfo to 
hear and fee me the faid A, or my procura- 

8 tors in my name, obferve, fulfil, and imple- 
ment to the faid L, and his forefaids* the re- 
verfion above mentioned, in the haill points 

I and articles thereof; and in like manner to 
compear within, &c. (a) [Here infert the place 
of redemption], upon the laid Whitfunday’s even 
next to- come and there, the famen day, be- 
twixt the fun-rifing and down-lapfing there* 
of, to really offer and deliver to the faid Ly 

I or his procurator in his name, having his 
power for that elfccf, the forefaid fum of , 
upon his giving, granting, and delivering a 

I fufficient letter of renunciation and grant of 
I redemption, containing a procuratory of re- 

fignation for refigning the fame in my hands*, 
and that for the real redemption, loofing, and 
outquitting of the faid lands and others above 

I rehearfed: and in cafe of the faid L his ab- 

(a) But if the procuratory be to premonifh an adjudger, 
fay, “ within the faid parilh church of , upon the faid 
“  day of next to come.” 

H 3 fence, 
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fence, or refufal to receive the faid fiun, and 
grant the renunciation and grant of redemp- 
tion aforefaid, containing the procuratory a- 
bove fpecified, and deliver up the faid (a) con- 
tratt of wadfet, and charter and infcftment 
following thereupon, then and there to con- 
fign the fame in the hands of , and to 
proteft. That the lands and others forefaid 
lhall from thenceforth, and in all time there- 
after, be habite, repute, holden, and efteem- 
ed lawfully redeemed, loofed, and outquit 
from the faid L and his forefaids, conform (£) 
to the reverfion above written ; and that he 
fhall be holden and obliged to. fulfil the famen 
to me the faid A, after the form and tenor 
thereof in all points ; a£ts, inftruments, and 
documents needful anent the haill premifles to 
alk, raife, lift and take, and generally all other 
things needful thereanent to do, ufe, and 
exerce, that to the office of procuratory, in 
fuch cafes, by the laws and cuftoms of this 
realm, is known to appertain and belong, 
ficklike and as freely in all refpects as I might 
do myfelf if I were perfonally prefeiit: all 
which I ihall hold firm and liable, but revo- 
cation. And for the more fecurity, regiitra- 
tion for prefervation, &c. 

(a) And if to premonifh an. adjudger, add, “ decreet 
il of adjudication, and abbreviate thereof above written, 
“ with the grounds and warrants thereof ” 

(if)) And if it be an adjudication, add here, “ conform 
“ to the acta of parliament anent legal reverlions in all 
“ points.” 

Procuratory 
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Procuratory of Requifition. 

BE it known to all men, by thefe prefents, 
me A, iorafmuchas, (a) by contract of 

wadfet, made, palled, and perfefted betwixt B 
and me on the one and other parts, of the 
date  , the faid B (for the caufes therein 
fpecified) fold, annailzied, wadfet, impigno- 
rate, and difponed, from him, his heirs, and 
all others his affignees, to and in favour of 
me the faid my heirs and affignees, what- 
fomever, heritably, with and under the pro- 

(a) But if the procuratory be requiring a fum due by 
heritage bond, in that cafe the bond is narrated thus: “ For- 
“ afmuchas B, by his heritable bond fubferibed by him, of 
“ the date , (for the caufes therein fpecified), band 
“ and obliged him, his heirs and fucceflbrs, duly and law- 
“ fully to have infeft, veil:, and feifed me, my heirs and 
“ affignees whatfoever, by charter apd feifin, in due and 
“ competent form, heritably, under reverlion in manner 
“ after fpecified, in all and haill an annualrent of two hun- 
41 dred merks Scots money, or fuch an annualrent as (hall 
“ eft’eir and correfpond to the principal fum of four thou- 
“ fand merks by any fupervenient law for the time, yearly, 
“ to be uplifted and taken at two terms in the year, Can- 
“ dlemas and Lammas, by equal portions, forth of all and 
“ haill,” tire. [Here infert the lands as in the heritable 
bond'], “ lying within the parilh of , and Iheriffdom 
“ of , or forth of any part or portion thereof, fii ft, 
4< belt, and readielt mails, farms, profits, and duties of the 
“ fame ; and that by two feveral infeftments and manner 
“ of holdings : redeemable always and under reverfion 
“ the faid yearly annualrent by the faid B, 6r.” [as in 
the bond:] “ as the faid heritable bond, of the date fore- 
“ faid, in itfelf more fully contains.,, 

vifioa 



200 ‘The Office cf a Notary-public. Part II. 

vifion and condition of reverfion after men- 
tioned, all and hail], &c. [Here take in the 
lands as in the difpofitive claiffic of the contract of 
ivadfei] :■ redeemable always the lands and o- 
thers above expreffed, by the faid B and his 
forefaids, from me the laid A, my heirs and 
fucceflbrs in the wadfet-lands and others above 
exprefled, by payment-making to me of the 
fum of —— [Take in here the tenor of the rever- 

fion verbatim as in the contradl; then add~\r 

Likeas the faid B, by particular obligation’ 
contained in the faid contra# of wadfet (a 
in cafe I or my fbrelaids Ihould happen rather 
to defire to have the forefaid fum of re- 
paid, than to retain the wadfet right (f) above 
written, then and in that cafe the faid B 
bound and obliged him, his heirs and fuc- 
ceffors whatfomever, thankfully to content, 
pay, and again deliver to me the faid A, my 
heirs or ailignees whatfomever, all and haill 
the forefaid fum of , within, &c. [Here 
infert the place of payment as fpecified in the con* 
tradlf at the term of Whitfunday’s even, One 
thoufand feven hundred and feyenty feven years 
to the which term all requilition for the faid 
principal fum was thereby fufpended, or at 
any other term of Whi Sunday’s even there- 
after I or my forefaids ihould pleafe to have 
the fame, upon requifttion of forty days of 

(<2) If it be requiring a fum due by heritable bond, in- 
fert the words heritable bond here, and where it occurs. 

(b) And infert iiere right of annual rent. 
before 



201 Tit. vm. of? rocuratorics-. 

before to be made by me and my forefaids, 
:j or our lawful procurators in our name, to the 
i faid B and his forefaids for that effect, per- 

! fonally, or at their dwelling-places at the 
time, in prefence of an Notary and witnefl'es, 
as efleirs ; and in cafe of lailzie after requifi- 
tion, the faid B thereby bound and obliged 

i: him and his forefaids to make payment to me 
and my forefaids of the fum of money of 
liquidate expenfes, by and attour the princi- 
pal fum, but prejudice to me and my forefaids 
of our real right of the lands and others fore- 
faid, ay and while we be completely fatisfied 

: and paid of the fums of money above written; 
II always and my forefaids, upon the receipt of 

the fame, and full and complete payment 
thereof, granting the («) lands and others 
forefaid to be lawfully redeemed, loofed, and 
outquit, from me and my forefaids, by the 
faid B; and renouncing and difcharging the 
laid contract, and infeftments following there- 
upon, in favour of the faid B and his fore- 
faids ; and granting to them fufficient and va- 
lid renunciations, difcharge, and grant of re- 
demption for that effeft ; and delivering the 
faid (£) contract, infeftments, and haill rights 
and evidents of the faid wadfet, to the faid 
B and his forefaids, to be cutted, cancelled, 

5(a) If it be requiring money due by heritable bond, fay, 
<4 forefaid right of annualrent.” 

(b) And here fay, “ heritable bond, charters and in- 
“ feftments following thereupon.’^ 

and 
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and deftroyed, or otherwife ufed and difpofed 
upon at their pleafure, in time coming ; as 
the laid contract of wadfet, containing oblige- 
ment to infeft, procuratory of refignation, 
claufe of abfolute warrandice, aflignation to 
writs and evidents, mails, and duties, with the 
forefaid claufe and obligement of requihtion, 
precept of feifm, and feveral other ufual clau- 
fes, at more length proports: and feeing that 
I am defirous rather to have the forefaid fum 
of  money repaid to me, than to retain 

the wadfet-right above written ; therefore wit 
ye me the faid A to have made and conflitute, 
likeas I, by thefe prefents, make, conftitute, 
and ordain E and F, and ilk ane of them, 
conjunftly and feverally, my very lawful, un- 
doubted, and irrevocable procurators and fpe- 
cial errand-bearers, to the effedt under writ- 
ten ; giving, granting, and committing to 
them, and ilk ane of them, conjunflly and 
fcverally, as faid is, my very full, free, plain 
power, exprefs bidding, mandate, and charge, 
for me, and in my name, and upon my ac- 
count and behalf, to pafs to the perfonal pre- 
fence or dwelling-houfe of the faid B, and 
there, in prefence of an Notary and witnefi’es 
as effeirs, duly and lawfully premonifh and 
require the faid B, to compear within, &c. 
[ Here infert the particular place of redemption, 
as in the claufe of requij'itionf upon the term oi 
Whitfunday’s even next to come, betwixt fun- 
rifing and down-palling thereof; and then and 
there to pay and deliver to me, or my procu- 

rators 
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rators in my name authorifed for that effedt, 
the forefaid fum of  money (V', under 
the penalty above mentioned, and upon pay- 

i ment to accept from me, or my procurators 
in my name, an valid and fufficient renunci- 
ation, difcharge, and grant of redemption of 
the ptemiffes, together with the faid (Z>) con- 
traft of wadfet, infeftments, and haill writs 
and evidents of the wadfet-lands and others 
above mentioned, in favour of the faid B and 
his forefaids, to be tiled and dilpofed upon by 
them as their own writs and evidents in all 
time coming ; and that for the lawful redemp- 
tion, loofmg, and outquitting of the fame, 
ifrbm me and my forefaids, in perpetuum : and 
nin like manner, to compear within, upon 
Ithe faid Whitfunday’s even next to come, be- 
twixt fun-riling and down-lapfing thereof, the 
~ame day; and then and there, for me, and 
n my name, and upon my account and be- 
tiaif, to accept and receive from the faid Z>, 
r any perfon impowered by him, the fore- 

Ifaid fum of  , and upon fatisfacfion and 
ayment to deliver up to the faid B, or his 

procurator above named, an valid and fulE- 
:ient renunciation, difcharge, and grant of re- 

(a) If it be an improper wadfet, or an heritable bond, 
ay. “ and bygone annualrents thereof reftirg preceding 
4 the faid term.” 

(b) Or, “ heritable bond, charter and feilin following 
thereupon.” 

demption 
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demption of the forefaid (pi) wadfet-right, to- 
gether with tie forefaid contract of wadfet, 
infeftments, aed haill writs and evidents of 
the faid wadfet-lands, to be ufed and difpofed 
upon by him and his forefaids, as their own 
writs and evidents, in all time coming ; and 
in cafe of the faid B his abfence or refufal, to 
proteft, that he may be liable in payment to 
me of the faid fum of  of liquidate ex- 
penfes, by and attour the principal fum above 
mentioned, and for all colt, fkaith, damages, 
and expenfes I fhall happen to fuftain or incur 
through the not-payment of the faid fum, in 
the terms of the claufe of requifition above fpe- 
cified : ads, inftr-uments, and documents, circ. 

Procuratory by a creditor to require a fum due by 
a moveable bond bearing a previous requifition. 

iE it known, &c. me A, forafmuchas B, by 
his bond, [Here narrate the bond, as alfo the 

haill claufcs therein fpecified relative to the claufe 
of requifition), as the faid bond, of the date 
ford aid, more fully bears ; and now feeing I 
am defirous to have the forefaid fum repaid 
to me : therefore wit ye me the faid A to have 
made and conflitute, likeas, &c. \_After in- 

ferting the procurators names, the place and time 
of compearance, as in the foregoing procuratory. 

(a) Or, c' right of annualrent, together with the fore- 
“ faid heritable bond, charter and infeftment following 
“ thereupon.” 
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add~\, and upon payment, to accept and re- 
ceive up from me, or my procurators in my 
name, authorifed and impowered for that ef- 
fect, the fortfaid bond, with an valid and fuf- 
ficient difcharge thereof, in favour of the faid 
B and his forefaids, to be cancelled, or other- 
wife ufed and difpofed upon by him and his 
forefaids in all time coining; and in like man- 
ner to compear within, &c. and then and 
there, for me, and in my name, and upon 
my account and behalf, to accept and receive 
from the faid B, or any perfon impowered by 
him, the forefaid fum of   Scots money 
of principal, and haill bygone annualrents 
thereof reding preceding the faid term; aYid, 
upon payment and fatisfa&ion, to deliver up 
to the faid B the forefaid bond, with an valid 
and lufficient difcharge thereof, to be cancel- 
led, or otherwife ufed and difpofed upon as 
his own wuits and evidents in all time coming: 
and in cafe of the faid B his abfertce or refu- 
fal, to proted, that he may be liable in payment 
to me of the forefaid fum of money of 
liquidate expenfes, by and attour the princi- 
pal fum above mentioned, and of all cod, 
fkaith, damages, and expenfes I fhall happen 
to fudain or incur through the not-payment 
of the forefaid funis, in the terms of the bond 
above mentioned : .ads, indruments, &c. 

It fometimes happens that difpofitions or 
contracts of wadfet bear a claufe, That in cafe 
the rental of the lands fall fo as they cannot 

S be 
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be fet at the rent they paid formerly, the 
purchafer is obliged to make intimation there- 
of. And a procuratory or mandate for ma- 
king fuch intimation will run thus: 

I A do hereby give full power, warrant, and 
commiffion to B, to go to the perfonal 

prefence of C, and intimate to him, That the 
lands of D, formerly belonging to him, and 
by him difponed to A, from whom I have 
right, after my utmoft endeavour, cannot be 
fet in tack to a tenant for the enfuing year 
for more than two hundred pounds Scots mo- 
ney ; and, in terms of a quality and claufe in 
the difpofition by the faid C to the faid E, to 
proteft, that I ihall not be accountable for 
any more than l receive; and thereupon to 
take inliruments in the hand of a Notary- 
public before witneifes, as elfeirs. In witnefs 
whereof, &c. 

TITLE IX. 

Of the leffer, or moveable Injiruments. 

"S N the foregoing titles, I have endeavoured 
J[ to inftrudt the Notary in fuch inftruments, 

as it is neceflary for him to be {killed m, touch- 
ing the completing or extinguhhing of heri- 
table rights : it remains now to treat o{ thole 
that are requinte or ulual on other occafions. 
And as they cannot be well reduced to any 

regular 
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regular method, I fhall treat of them, either as 
they are of a mixed nature, though moveable 
in themfelves, yet relative to, or affecting he- 
ritage ; or fuch as are ufed in the completion 
or tranfmiffion of moveable rights; thirdly^ of 
inftruments ad fadlum praftandum, and pro- 
telfations of all kinds; and lajlly^ of thofe in- 
ftruments that are now moftly in defuetude. 

SECT. I. 

Of mixed Inftruments. 

TH E inftruments I have thought proper 
to diftinguifh by the above title are 

thefe : 

Inftrument kenning a woman to her 
terce. 

— of interruption. 
— the vaflal againft the fuperior, anent ir- 

ritant claufes in the vaffal’s charter, or on 
refufal of precepts of Clare conftat. 

— againft teind-mafters. 
— of ejection and violent profits. 
— a tenant againft the mafter. 

— againft the Barons of Exchequer. 
— of ratification. 

I. As to the firft of thefe, when there is no 
provifion flowing from the hufband in favour 
of his wife as a competent fee or liferent, then 

S 2 fhe 
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JEhe mull have recourfe to the provifions of the 
law; that is, to a terce ; which is the third of 
the tenements in which the hulband died in- 
feft as of fee, provided in liferent to the wife 
furviving, by law or cuftom, though there be 
no provilion or paftion for that purpofe. The 
original whereof is from that obligation upon 
the hulband to provide for his wife ; which 
therefore pofitive law hath determined to a 
third of his moveables, if there be children 
in the family; and if there be none, to a half: 
but in either cafe fhe hath a third of his tene- 
ments. But the relift of a perfon whofe eflate 
Bands already affeftod w ith a terce to his pre- 
deceflor’s wddow, can claim only for her terce, 
while the former tercer lives, a third of two 
thirds of the eftate, called upon that account 
the lefer terce. Terce extends not to lands 
w ithin burgh, or holden burgage, nor to feu- 
duties, or other cafualues of fuperiority, nor 
to reverfions, or tacks, or patronage. 

A terce is effablilhed by a widow’s taking 
brieves out of the chancery, direfted to fhe- 
riffs or bailies, <&c. to call an jnqueft of fif- ! 
teen fworn men, and thereby to ferve the 
brieves. Which have two heads: the one, J 
That the bearer was lawful wife to the difuucl; | 
the other, that he died in fee of fuch tenements. 
This is a pleadable brieve, and hath no re- 
tour, but fervice alone is fufficienrenough to s 

give the wife intereff as other liferenters have, j . 
By a£l 77. pari. 6. Ja. IV. it was fiatute, “ That t 
“ where the marriage was not queftioned in 

“ the j 
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“ the hufband’s life, and the widow was hokl- 
“ en and repute his lawful 'wile in his time, 
“ no exception in the contrary lhall be fuflain- 
il cd in the fervice of the brieve; but Ihelhall 
“ be ferved and enjoy the terce, till it be ee- 
u dared in a petitory judgment, that fhe was 
“ not a lawful wile.” 

To the ferving this brieve, it is not requi- 
fite to call the heir either perfonally or at his 
dwelling-houfe. After the brieve is thus fer- 
ved, the Iherifi or bailie, drr. mull alfo, if it 
be demanded, ken the relict to her terce; 
which is ordinarily done by caufing the heir, 
if prefent, or one for him, if abfent, call lots 
or cavels for determining where the divifion 
lhail begin, whether at the fun or the lliade ) 
that is, whether the divifion lhall begin at the 
ealt or w;elt: and fo the divifion of the tene- 
ments proceeds by axres, two befalling to the 
heir, and one to the relict; wherein there 
ought to be marches fet, and an inllrument 
taken thereupon in the hands of a Notary- 
public, which is equivalent to a feifin. 

Injlrument taken on a precept from the macers of 
ftjfion, kenning a woman to her terce.. 

AT , the day of , in pre- 
fence of me Notary-public and witnelfes 

after fubferibing, compeared pcrfonally A, as 
attorney for, and in name and behalf of B, re- 
libt of the deceafed C, and with us palled to 

S ^ , the 
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the ground of the lands and others after men- 
tioned ; having and holding in his hands an 
precept of kenning, diredt by D and E, two 
of the ordinary macers before the court of fef- 
fion, fheriffs in that part, lawfully conflitute 
to the effedl under written; which precept the 
faid J, procurator forefaid, exhibited and 
prefen ted to F, bailie in that part, fpecially 
conftitute by the faid precept to the eifedt af- 
ter mentioned, requiring him to put the fame 
to due execution ; which requeft the faid bai- 
lie finding reafonable, he accepted the faid 
precept, and prefented and delivered the fame 
to me Notary-public, to be read to the wit- 
neffes prefent; which accordingly I did, and 
whereof this is the tenor : We D and E, two 
of the ordinary macers before the Lords of 
Council and Selhon, Iherilfs in that part, law- 
fully conllitute to the effect under written, to 
F, &c. our lovits, or any one of you, con- 
jundtly and feverally, bailies and officers in 
that part, fpecially conflitute, greeting. For- 
afmuchas, by an inqueft of fifteen fworn men, 
in a court holden at Edinburgh upon the 
 d&y of  , in obedience to brieves 

forth of the chancery, direct to us to the ef- 
fect after mentioned, k is found, that the faid 
C, hufband to the faid i>, died iaft veil and 
foiled as of fee, at the faith and peace of our 
Sovereign Lord the King, in ail and haill the 
lands of , [Here narrate the lands and other 
heritage which belonged to the defunct], lying 
within the parifh of , and ihcriffdom of 
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 ; and that the faid B was lawful fpoufe to 
the faid umquhile C, the time of his deceafe, 
which happened in the month of , in the 
year  ; and that therefore, by the law 
and practice of this realm, (he ought to have 
a reafonable terce, or third part of all and 
haill the faid lands of  , and other lands 
and heritable fubjetts above mentioned, (ex- 
cepting that part of the faid lands of   
which are provided to G, reli£t of the de- 
cealed H, and mother to the faid C, in life- 
rent, conform to her contract of marriage, 

1 and feifin thereon, in her favour), kenned and 
| fet afide to her the faid B, to be bruiked and 
I pofl'efl'ed by her in liferent, during all the 
>( days of her lifetime : the perfons who paffed 
1 upon the faid inqueft have therefore ferved 
J the faid B to the lhadowy third of all and 

;'J haill the faid lands and others above mention- 
'll ed, (excepting as faid is); which lhadowy 

third or terce fell to her by lot, calf in our 
prefence ; as in the faid B her fervice, and our 
a£t kenning her to her terce following there- 
upon, at more length is contained : we charge 
you therefore Itridly, and command, that in- 
continent this our precept feen, ye pafs to 
the ground of the faid lands of  , and 
there acknowledge, cognofce, and ken, and 
enter the laid B, or her attorney in her name, 
bearer hereof, in and to the faid fhadowy 
terce, or third part of all and haill the faid 
lands of  , lying as faid is, (excepting al- 
ways that part of the faid lands of  , life- 

rented 
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rented by the faid G) ; and that by delivery to 
the laid i?, or her certain attorney or procu- 
rator in her name, bearer hereof, of earth and 
ftone of the ground of the faid lands, and 
other lymbcls ufual and necelfary in the like 
cafes (a). The which to do we commit to 
you, conjuncily and feverally, our full power 
by this our precept, which is fubfcribed and 
fcaled by us, at Edinburgh, this  day of 
 years, before witneiles, &c. After read- 

ing of the forefaid precept, the faid E, bailie 
forefaid, puffed to all and fundry the faid lands, 
particularly above mentioned, refpcftive et fuc- 

cejffive after others; and there by virtue of 
the faid precept, and office thereby committed 
to him, (E) he acknowledged, cognofced, ken- 
ned, and entered the laid A, for her liferent- 
ule allenarly, during all the days of her life- 
time, in and to her lhadowy third part or terce t. 

■ » 
i 

(a) Sometimes the terce in the land is mea&ired off, 
and divided from the other two parts by march-ftones af- 
fixed 5 and the precept bears, " and alfo, that ye caufe 
“ i’urvey and meafnre the faid lands, and fet and divide off 
“ to the faid B her fhadowy third part thereof, and that ye { 
“ affix and fet meiths and march-ftones in all places need- , 
“ fill, for diftinguifhing and boundin;?; the laid fliadowy 
“ third falling to ti e faid B, from.the other two thirds of 
“ the faid laitds, conform to the law and praftice in the 
“ like cafes.” 

\b) “ He meafured off, divided, and bounded the fald B 
“ her fliadowy third part of the faid lands, from the other I 
“ two third parts thereof; and for that end affixed and fet L ! 
“ march-ltones and meiths in all places needful, conform Ip 
“ to the law and practice thereanent ^ and thereafter, ere.” j 

of J 
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of all and haill the faid unliferented lands of 
 , lying as forefaid, wherein her faid um- 
quhile fpoufe died laft veil and feifed as of fee; 
and that by delivery to the faid A, as procurator 

ifor, and in name and behalf of the faid i?, of 
earth and (lone of the ground of ilk ane of 
the faid lands refpcclive. Whereupon, and up- 
ion all and fundry the premises, the (arid 
procurator forefaid, alked and took inftruments 

(in the hands of me Notary-public fubfcribing. 
Thefe things were done, <6y. 

II. Interruption is either natural or civil. 
Civil interruption is made by citation, or ma- 

rking a demand in a court of juftice, or by a 
charge of horning. 

Natural interruption is, when a proprietor 
'i owns or challenges his right by fome fa£t, and 

i| takes inftruments in the hands of a Notary 
nupon it; which inftrument, by aft iq. pari. 

1696, mull be recorded in a particular regi- 
I Iter at Edinburgh, within fixty days after the 
date, otherwife it does not militate againfl 

i fmgular fucceffors, but only againlt the per- 
fon inftrumented. And of fuch inllrument 
the tenor follows. 

Injlrument of Interruption. 

A T and upon the bounds of the lands of 

 ? the day of  years, and 
of his Majefty’s reign the   year, com- 

peared 
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pearcd perfonally A, heritable proprietor of 
the forefaid lands, and palled with us to thefe 
parts and portions of new win out lands, 
within the marches after mentioned, common- 
ly called , refpedive et fuccejfvve ; having, 
&c. an charter made and granted by an Noble 
and Potent Earl, B Earl of , of the date 
the   day of   years; whereby the 
laid Noble Earl fold, annailzied, and difponed 
to C and Z), conjunftly and equally betwixt 
them, their heirs and ailignees, heritably, the 
ground-right and property of all and haill 
that part or portion of the lands and barony 
of —— called  , comprehending the 
town and lands of   and  , with the 
teinds both perfonage and vicarage of the 
fame, with houfes, biggings, yards, tofts,, 
crofts, molfes, muirs, meadows4 grafings, 
(healings, outfets, inlets, parts, pendicles, 
and univerfal pertinents thereof, as the fa- 
men is bounded, meithed, and marched, as; 
follows, 'viz. [Here infert the bounding as in the- 
charter^, with full and free liberty of com- r 
monty and common palturage, calling, win-1 

ning, and leading fuel, leal, and divot, in all 
the molfes, muirs, and other bounds of com-' 
monty of the faid barony of  , according 
to ufe and wont, for the ufe of the faid C and 
Z), conjundtly and equally, as faid is, and thein 
forefaids, and their tenants, fervants, and pofr 
felfors dwelling upon the faid lands of   
all lying within the parilh of and fherid 
dom of : and, after reading of the faicj 

charter ■ 



1 

I Tit. IX. Of mixed Injlruments. 215 

charter, the faid A, as fucceeding to the faid 
C and Z), his authors and predecelTors in the 
forefaid lands, by progrefs, reprefented, that 
£, his men, tenants, and fervants, had moft 
wrongoufly and unjudly incroached upon the 
faid bounds, meiths, and marches, of the faid 
A his faid lands of  , as they are expreff- 
ed and fet down in his author’s bounding 
charter above exprefled ; and that by build- 
ing houfes and yards thereon, inclofing and 
tilling the ground, labouring and fowing the 
fame within the bounds of the faid A his pro- 
perty, at the faid places commonly called 

-1 , to the extent and value of   bolls 
of yearly rent, which tends to the faid A his 
great lofs and damage ; and therefore the faid 
A, at the laid refpeftive places called   
and  , made civil interruption againft the 
brefaid intrufion arid incroachments made by 
he faid E, and his men, tenants, and fervants, 
n his property; and that by throwing down 

Jfome hones from the dykes, and pu’ling off 
“bme divots from the houfes builded on the 

aid bounds, and puiling up two or three 
landfuis of corn which was growing upon the 
aid bounds; and protehed that the faid E 

ight be liable to him for all coft, fkaith, da- 
ages, and expenfes of law which may arife 

fom his laid intruhon and incroachments made 
japon his lands, and within his marches ; and 
hereupon took inrtrumeuts, at the faid feve- 
al places, in the hands of me Notary-public 
ubicribing. d hefe things were fo dong upon 

the 
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the ground of the forefaid bounds, betwixt 
the hours of   and  , or thereby, in 
the afternoon, upon the day, month, and year 
above fet down, in prefence of F and G, wit- 
nelfes to the premifl'es fpecrally called. and re- 
quired, &c. 

III. Inffruments are fometimes necefiary a- 
gainft fuperiors, when there are irritant clau- 
fes contained in the vaflal’s charter, whereby, 
in cafe of fale of the landvS, he is obliged to 
make the firlt offer of them to the fuperior, 
upon his giving as great a price as any other 
perfon. Such is the following. 

Injlrumcnt by a vajffid ayainjl his fuperior, upon 
making him the jirjl offer of his lands. 

AT , <&c. compeared perfonally A, he- 
ritor of the lands of  , lying within 

the • parifh of  , and fheriffdom of ; 
and with us paffed to the perfonal prefence off 
B, fuperior of the laid lands; and there thejf 
laid A did make true and lawful offer to thdr. 
laid B of the faid lands of , for the fum ol ■ 
 , which is the price truly offered by C 

for the fame, in the terms of a prohibitory 
claufe in the original rights and infeftments 
of the faid lands, whereby it is provided and it 
declared. That it fhall not be lawful to the 
proprietors thereof to fell the fame, without 
making the firlt offer of the fame to the fu-1 

perior ' 



Tit. IX. Of mixed hyirum'ciffs. 217 

perior, they always giving as much for the 
laid lands as any other perfon: and in refpecl 
the faid B refilled to accept of the faid offer, 
to make payment to the faid A of the faid 

1 fum of offered therefore by the faid 

C, as faid is, therefore the faid A protefted, 
! That the prohibitory claufe and condition of 

the faid original rights was purified and im- 
: plemented by the offer above written, and 

that it may be lawful to him, or any of his 
i fucceffors in time coming, to fell and difpofe 

of the lands and others forefaid at pleafure and 
j freely, without any flop or hinderance what- 
1 foever, to any perfon or perfons they fhall 
i. think fit and expedient. Whereupon, &c. 

j; Inflruments are likewife fometimes ncceffa- 
ry againft fubjeft-fuperiors, refufing to grant 

. a precept of Clare conjlat for infefting the heir 
Iof his deceafed valfal. In that event the ap- 

parent heir muft ferve heir in fpecial to his 
predeceffor, and retour his fervice to the chan- 
cery: whereupon he gets a precept out of the 
chancery, to charge the fuperior to enter and 
receive the heir fo retoured. With this pre- 
cept, in company of a Notary and witndfes, 
he paffes to the prefence of the fuperior; and, 

- after offering the cafualties due to him, he 
. prefents a precept of Clare conjlat, requiring, 

t under form of inflrument. That he the fupe- 
"ior, in obedience to his Majefty’s precept, 
.vould fign the fame. And upon his refufal 
jr delay, he brings back the precept with 

T the 
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the inftrument to the chancery; whereupon 
he gets out a fecond precept; which the vai- 
fal in like manner offers under form of in- 
Arument to the fuperior. And if the fupe- 
rior Hill perfifts in his refufal to comply, up- 
on production of this fecond precept at the 
chancery, with the inftrument thereon, the 
vaffal gets a third precept, commanding the 
fuperior to infeft his vaflal, with certification, 
if he do not comply, there will be a precept 
direCted to the fheriff of the fhire, or the fu- 
perior of the perfon refufing, (if he has one), 
commanding him to infeft the vaffal. The 
firft of thefe precepts, for diftinCtion’s fake, is 
called Pracipimus ; the fecond, Me minimus; 
and the third, Quod rdf fcceritis. And the u- 
fing of this order is generally called the run- 
ning of the precepts. If the fuperior fhall refufe 
accefs to the vaffal, then the inftrument muft 
be formally taken at the gate of his dwelling- , 
houfe, and a copy affixed thereon: or if the 
fuperior is out oi the kingdom, letters of fup- , 
plement, at the inftance of the heir ferved and , 
retoured in fpecial, will be granted by the ' 
Lords of Seffion, requiring the fuperior to , 
give obedience to the precept direCted forth 
of the chancery upon fixty days warning. Of 
which in the following examples. 
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;1 Injlrumeni by an heir fervcd, a gain ft his fnperior 
refufmg to inf eft him in his predeceffor’s lands. 

AT , &c. cornpcarcd A, elded law- 
ful fon and heir ferved and retoured in 

|j fpecial to the deceafed B, his father; and with 
fi us palled to the perfonal prefence pt C, fupe- 

1 rior of the lands and others under written ; 
i having, drr. an precept directed forth of our 

•j Sovereign Lord’s chancery, in the fir ft form 
i thereof, to the faid C, commanding him to 
i infeft the faid A in the lands and others after 

| fpecified ; of which precept the tenor follows : 
. Gcsrgius, Dei gratia, &c. [Here take in thepre- 
| cept verbatiniy ’with the fubfeription and direffion 
| on the foot or back thereof; and then fay]. And 
li then and there the faid A did exhibit, pre- 
li! fent, and give to me the faid Notary-public, 
i the precept above written, to be openly read, 
m in prefence of the faid C, fuperior forefaid, 
ill and of the witnelfes under written; and which 

|| accordingly I did. After open and public 
| reading of which precept, the faid A (to 
11 the end he might the more eafily be infeft in 
Ithe faid lands) did likewife exhibit, produce, 

prefent, and oiler, to the faid C, fuperior fore- 
iaid, an precept of Clare conflat, which he had 
ready formed, drawn, and extended, with pen 
and ink in his hand; and required him, in 

obedience to the forefaid precept, directed 
forth of his Majefty’s chancery, to fubferibe 
the fame; and upon his figning thereof, in- 

T 2 ft anti y 
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Iiantly offered to pay the nonentry-duties. 
And in regard the laid C, fuperior lorefaid* 
would give no fatisfaftory anfwer to the faid 
requeff, and refufed to fubcribe the laid pre- 
cept of Clare conjlat, and infeft the faid A in 
the lands and others forefaid, therefore he pro- 
tefted, That the faid C might amit and lofe 
the cafualties of fuperiority of the lands and 
others forefaid during his lifetime, conform to 
the laws and daily praftic of Scotland in the 
like cafes; and further, that he might be 
liable to him in all colt, Ikaith, damage, and 
expenfes he might any wife fuftain or incur 
through the faid C his not giving obedience 
to the precept above written. Whereupon, 
&c. 

Injlrument on the fccond precept. 

AT , &c. compeared perfonally A, 
procurator fpecially conftitute by B, heir 

ferved and retoured to C, by virtue of his 
letters of procuratory of the date the   
day of years ; and paffed to the man- 
lion-houfe of , where D fuperior of 
the lands under written his family lias their 
a&ual refidence, and where the laid D was 
psrfonally within, as the faid procurator and I 
the faid Notary-public were certainly inform- 
ed by E and F his fervants. And there the 
laid A, as procurator for, and in name of the 
faid 7i, declared he had attended at the gate 
of the faid manfion-houfc fince —  hours 

before 
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before noon, but could get no accefs to the 
laid D ; and therefore lie exhibited and pro- 
duced, at the laid gate, the precept of the 
chancery in the fecond form, thereof; wherer 
of the tenor follows : Georgius, Dei gratia, he. 
[Here inferi the precept as above directed. ] And, 
conform to the faid precept, the faid A, as pro- 
curator forefaid, and in name and behalf of 
the faid B, after he had. caufed’me to read 
publicly the faid letters of procuratory, and 
precept forth of the chancery, defired and for- 
mally required the faid D, to give (late and 
feilin of all and haill , lpno' > 
to the faid B, as neared and lawful heir of 
conqueft to the deceafed C, his brother, ot- 
to his attorney or procurator, bearer of the 
faid ' precept, without delay: and the faid A, 
as procurator, and in name-and behalf fore- 
faid, prefented at the faid gate an precept of 
Glare conjiat, to .be authenticly fubferibed by 
the faid D, be to re famous witnetfes fubteri- 
bing.with him, with pen and ink, whereby 
the faid B, as heit of conqued, to his faid de- 
ceafed brother, might be infeft and feifed in 
the laid lands and others forefaid, conform to 
the faid precept.forth of the chancery.; which 

precept of C/are con/tat the faid A, as procu-- 
rator forefaid, caufed me publicly read. And 
in refpect of the faid D his refufal to fubferibe 
the faid precept.of Clare., cmjiat, to the ellect 
forefaid, the faid A, as procurator, and in 
name and behalf ot the faid B, proteded a- 
gaind the faid D, for further orders, colt, 

T. 3 Ikaiclx, 
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fcaith, and damage, and that he fhould amit 
and loie his casualties of Superiority of the 
lands and others forefaid, conform to the laws 
and confuetude of this realm. Of the which 
pro ted at ions the faid A, as procurator fore- 
i'aid, affixed and left a copy upon the faid gate, 
alter he had given fix feveral knocks there- 
upon : and thereupon, and upon all and fun- 
dry the premiffies, alked and took inftruments 
in the hands of me Notary-public fubfcribing. 
Thefe things were done, &c. 

Injlrument on the third precept by an heir ferved 
and retoured againjl bis fuperior out of the 
kingdoniy at the crofs of Edinburgh, and pier 
and ffiore of Leith. 

AT  , compeared perfonally A, 
mefi'enger and procurator Specially con- 

Iritute, by virtue of our Sovereign Lord’s let- 
ters under his Highnefs’s fignet; having, &c. 
a precept dire&ed forth of his Highnefs’s chan- 
cery, in the third form thereof, to D, fupe- 
rior of the lands after Specified, and to his 
bailies, for infefting and feiiing of the faid B 
in all and haill, &c. to be holden of him as 
fuperior thereof; as the faid precept, dated 
 , at more length bears: and paffed to- 

the market-crofs of Edinburgh, pier and fhore 
of Leith, refpedlive cJ fucccffiroe, the one after 
the other ; and there, after the crying of three 
feveral oyeffes, open proclamation, and public 
reading of the faid letters, at both the faid 

places,. 
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: places, refpcdlive etfuccejf ve, as faid is, the faid 
nj A, meffenger and procurator for the faid B, 
p lawfully commanded and charged the faid Dy 

a fuperior, to infeft and feife the faid B in the 
I lands and others above written, to be holden 
; of him ficklike, and as freely in all refpeds, 
t as his faid deceafcd father held the fame of 

I before of him, conform to the faid precept 
directed upon his retour j and for that effect 
the faid A, procurator forefaid, offered him a 

t precept of feifin, which he had ready formed, 
v with pen and ink in his hand, to fubferibe 
J the fame, conform to the daily practic ufed 
6 in ficklike cafes, within fixty days next after 
'i the faid charge, becaufe he was then forth of 
Sthe realm ; with certification to him, if he 

failed, there would be a precept dire&ed forth 
of the chancery to the fheriff of the fhire for 

I infefting the faid B in the lands and others 
forefaid: and the faid A, as procurator fore- 
faid, affixed and left a juft copy of the faid 

, letters at the faid market-crofs of Ediagburgh, 
and another at the pier and fliore of Leith, 
refpeclive et fuccejjive. Whereupon, <6y. 

IV. It is likewife neceffary fometimes to 
take inftruments againft teind-mafters who de- 
lay the teinding of the corns ; and it appears 
by the narrative of the aft 7$. pari. 6. Ja VI. 
Ihat the labourers of the ground fufta'med 
great fkaith and inconveniency through the 
default of the teinding of their corns in due 
time, by the malice of inch as have titles or 

tacks 
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tacks to fuch teinds, oftentimes caufing the 
labourers of the ground to lofe their corns, or 
fall in danger of fpuilzie. Wherefore it is 
llatute, That if the perfon having right to the- 
teinds, fails to levy his teind timeoufly, the 
labourer, upon making premonition on three 
fabbath-days after the corns are cut down; 
which is by the act 48. pari. 11. Ja. VI. re-- 
Itricted to two fabbaths, may caufe two honed: 
neighbours teind upon oath the laid corns* 
And thereafter, by the act 5. pari. 21. Ja. VI. 
it is appointed, that the teinding be at three 
feverai times, viz. the infield at one time, the 
bear at another time, and. the outfield corn 
at another time ; and that eight days inter- 
vene after each complete {hearing. And by 
the aft 9. pari. 22. Ja. VL.it is-itatute. That 
it lhall be lawful to all heritors and labourers 
of the ground, eight days being expired after 
the complete {hearing of every one fort of 
corn above written, or at lead when the fame 
are fhorn till about a tenth part, to require 
the teind-mader to come and teind the lame 
within four days; and the teindunader, if 
he dwell not within the parilh, is ordained to I 
have a fervant for teinding, and to intimate 
his name and place of abode publicly the lad 
Sunday of July, or fir It Sunday of Augud, J 
yearly, in prefence of the. minider of the pa- * 
rifli and parilhioners, that no ignorance may 
be pretended thereof; which fa&or, fo de- 
figned, lhall be warned, either perfonally, if 1 
he can be apprehended, or by intimation to 

be 1 
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be made to the mini (ter of the parifh, and at 
the forefaid place to be defigned for the fac- 
tor’s remaining : which requifition fo made, 
and neither the teind-mafter himfelf, nor any 
perfon appointed by him, coming to make 
thankful teinding, it (hall be lawful to the 
faid heritors and labourers of the ground to 
feparate the (lock from the teind, and to lead 
and carry their (lock away, and either to (tack 
the fame within their barn-yards, or to place 
the fame in their barns, leaving the teind up- 
on the ground ; which they (hall be holden 

. to keep and preferve undedroyed or eaten by 
1 beads for the fpace of eight days after the ex- 
piring of the time of the faid requidtion: 
which corns being fo ltd and dacked, or pla- 

i ced in barns, and the teind being left on the 
ground, and preferved as faid is, it (hall be 
fufficient to liberate them of all danger of 
fpuilzie, or wrongous intromidion, which may 
be moved againd them therefore in any time* 
to come. Take the following example. 

Injlrument of requifition to a teind-mnfier to teind 
corns in terms of the act of parliament. 

A T, &c. compeared perfonally A, heritor 
of the lands of , lying within the pa- 

ri(h of , and (heriffdom of  ; and 
with us palled to the perfonal prefence of J?, 
factor and fervant conditute and defigned b^ 

owner \or tackfman] of the teind (heaves 
of the faid pariih of  5 and reprcfented 

to 



2 25. The Ojfice of a Notary-public. Part II. 

to the faid B, That eight days were fully e- 
ktpfed and expired fince the complete (hearing 
of his haill corns (a) growing upon the faid 
lands, occupied and podeffed by him, this in- 
(lant crop and year of God ; and there- 
fore the faid A, owner of the faid corns, de- 
fired and required the (aid B, faftor forefaid, 
to come and make juft and thankful teinding 
of the faid corns, (landing (horn upon the 
ground of the faid lands of  , within four 
days next after this prefent requifition ; and 
in cafe he failed fo to do, protdled, That it 
might be lawful for him to feparate the (lock 
from the teind upon the ground, and to lead, 
tranfport, and carry away the faid (lock to 
his barn-yards, leaving the teind upon the 
ground, and fo may be free from any action 
of fpuilzie, or wrongous intromiflion with the 
faid teinds; and declared he fhould preferve 
the teind fo left upon the ground, uneaten by 
beads, for the (pace of eight days after the 
expiring of this requifition, conform to the 
a£t of parliament made thereanent. Where- 
upon, &c. 

V. VI. Indruments are alfo requifite in 
eje&ion of tenants, and obtaining pod'effion 
of the ground, and for violent profits again it 
the tenants by the heritors, and againft the 
heritors by the tenants renouncing their tacks. 

Of old, the order of removing tenants was 

(a) Or you may conddleiul upon fuch a fpccies of corns. 
this: 
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this : The mailer of the ground did verbally 
intimate to the tenant to remove at the next 

i Whitfunday; and the only folemnity requi- 
[ fite was, That before the faid term he appear- 

ed before the door of the tenant, and broke 
j a launce there, as a fymbol of breaking the 

tacit relocation betwixt them; whereupon, 
| the fecond day after Whitfunday, he came 
| brevi manu, and expelled the tenant, or at leait 
; laid out fome of his goods, to complete the 
. folemnity of his removing. Hence arofe ma- 
t ny quarrels, violences, and breaches of the 
[J public peace, as when the tenant had any rea- 
ii fon or pretence why he could not remove, or 
I otherwife was unwilling, and not compelled 
I by law or public authority, but by private 
I force. 
j For remeid whereof, that excellent ftatute 
I concerning warning and removing of tenants 
w was made, pari. 6. Mary, aci 39. preferi- 
;:| bing the .order of removing thus: “ That 
;;l “ the mailer of the ground give a precept of 

I “ warning in writ, commanding his officer, 
f1 “ (which may be any perfon he pleafes), for 
" “ whole name a blank is left in the precept, 
^ “ to go, forty days preceding Whitfunday, 

“ and intimate to the tenant, That he remove 
“ himfelf, his family, fubtenants, goods and 

“ gear, at the faid term, and leave the tene- 
“ ment void and rid,that the Warner may enter 

' “ into poifeffion.” This may be done either 
perfonally, or at his dwelling-houfe, and the 
officer rnuil leave a copy of the faid precept 

affixed 
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affixed upon the ground of the faid land; and 

hy the fame fpace it mud be done at the kirk- 
door, at the time of diffolving the congrega- 
tion from the firft fermon, leaving a copy 
thereof affixed upon the faid door: all which 
muff be done before two witnelfes required 
for that effect, and executions made conform 
by the officer ; which, without any other in- 
ftrument or folemnity, doth fufficiently prove, 
unlefs it be improven. Upon this order the 
purfuer hath a privileged aftion, upon fix days 
warning only, without continuation ; and af- 
ter having obtained decreet of removing, 
and railed horning thereon, and caufed exe- 
cute the fame againft the tenant, if he dill 
wilfully refufe to remove, the mader will get 
letters of ejection, direct, by deliverance of 
the Lords, to the ffieriff of the dure, for eject- 
ing him. And as at this ejection there is or- 
dinarily a Notary prefent, the mader takes in- 
flruments in his hands, upon the tenant’s be- 
ing ejeCted, and his getting poffeflion. But 
if the mader rather chufe to indd for violent 
profits againd the tenant, than to ejeCt him; 
after having obtained decreet of removing, 
and executed horning thereupon, he takes in- 
druments in the hands of a Notary, and pro- 
teds for violent profits, and then raifes a pro- 
cels for the fame before the judge-ordinary 
againd the tenant* 

On the contrary, if a tenant, after expiring 
of the terms of his tack, defigns not to con- 
tinue the poffedion, he mud fubferibe and de- 

liver 
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liver to his mafter, forty days before the term 
'oi Whitfundav, a renunciation of his tack and 
pofleffion ; confenting that he enter brew ina- 
nu, without hazard of ejection ; whereupon 
the tenant muft take an inftrmnent in the 
land of a Notary, as a foleitinity requifite j 

’which is fufficient to inftruci: the overgiving1, 
is being the habile wayapproven in law. Al- 

ibek in other cafes, not approven in law, in- 
truments of Notaries prove not the deed of 
he party, in this caufe it avoideth the tack, 
nd is probable by inftrument if the tack be 

expired ; but during the tack the inftrument 
' .vill not prove the acceptance of the renun- 

iation. See the three following examples. 

Injlrument of ejection and pojfejfioli. 

T , &c. compeared perfonal'y A, he- 
ritable proprietor of the lands and others 

nder written, with i?, Iherift-dcpute of the 
lerilfdom of  , as lawfully charged, by 
irtue of our Sovereign Lord’s letters of ejec- 
bn, dated and fignet , to the elfecl un- 
er written, by C mdfenger, as the faid let- 

• ;rs of ejeftion and execution of the charge, 
f the date  , at length bear ;-and paffcci 
nth us to the mains and manor-place of —, 
refently poffelfed by £); and there-the faid 

conform to the faid letters of ejection, and 
large given to him for that effect, not only 
wfully ejected, flitted, and removed the faid id, 
nd E his fpoufe, their bairns, fervants, and fa- 



2 3° 'The Office of a Notary-public. Part II. 

mily, goods and gear, forth and from their pre- 
tended polfeifion of the faid mains and manor- 
place of , biggings, yards, orchards, parts, 
pendicles, and pertinents thereof, by ejeiding 
and openly calling forth of the faid manor- 
place, the inlight plenifhing of the faid D his 
houfe, and outputting themfelves and fervants 
forth thereof, and the drowning out of the 
laid D his fire, as ufe is in the like cafes; but 
alfo put the faid A in the polfellion of the 
fame, to the effect lie and his tenants may en- 
ter to the bruikang, enjoying, and poflefling 
thereof, as his own proper heritage, in ail 
time coming, by kindling and inputting fire, 
in the faid A his name, within the fire-houfe 
of the faid manor-place, and by delivering the 
keys of the faid houfe, barns, llables, and o- 
ther office-houfes, in and about the faid place, 
conform to the faid letters of ejeftion, laws, 
and praitic of this kingdom, in all points. 
Whereupon, and all and fundry the premifles, 

&c. 

Injlrument the majlcr againjl the tenant for vio- 
lent prof is. 

AT , compeared perfonaily A, he- 
ritor of the town and lands of (tf); 

arid with us palled to the perfonal prefence (f) 

(a) Or, “ C, as procurator for /} of   , whofe 
<« power of procuratory was clearly know n to, and under- 
“ Hood by me Notary-public fubftnbi.ig.” 

Or, “ dwelling-houfe.” 
of 
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of B, tenant and pofTeflor of the faid town 
and lands; and there reprefented. That where- 
as the faid A had caufed duly warn the faid B, 
by virtue of a precept of warning, and there- 
upon had purfued a procefs of removing be- 
fore the fheriff of  , in which he had got 
a decreet of removing againft the faid B, and 
had thereupon raifed letters of horning, and by 
virtue thereof caufed charge him to remove j 
•and yet, notwithftanding of all which, the faid 
B did continue violently to pofl'ds the faid 
town and lands of  , contrary to all law 
and juftice, and in high contempt of his Ma- 

I jelly’s laws and letters above written, ilfued 
'out againll him in his Majelly’s name, upon 
which he is charged to remove, as faid is l 
and therefore the laid A (a) protelled, That 
the faid ibmight be liable, not only in violent 
profits, but alfo for all coll, Ikaith, and da- 
mage to be fullained through the faid B his 
violent poffellion in manner forefaid; Where- 
upon, &c. 

Inftrument taken by a tenant upon giving in a re- 
nunciation to the heritor* 

A T, &c. compeared perfonally A, tenant 

I 1\ and polfeflbr of the town and lands of 
 , heritably pertaining and belonging to 
B ; and with us palled to the perfonal pre- 

la) Or, “ C, procurator forefaid.” 
U 2 fence 
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fence (<:/) of the faid B (b) ; having and hold- 
ing in his hand an valid and formal renunci- 
ation of the faid town and lands of  , du- 
ly fubfcribed by him, of the date the   
day of    years : whereby the faid A, te- 
nant forefaid, (for the caufes therein fpecified), 
renounced, difcharged, 'An& fimplicker upgave, 
from him, his heirs, and others therein men- 
tioned, all right, title, and interelf, tacks, 
kindnefs, good-will, property, and pofl’elfion, 
which he had, has, or any wife may pretend 
to have to his occupation of the faid town and 
lands of  , lying within the parifh of 
 , and fherifldom of ; and that to 
and.in favour of the faid B, heritable propri- 
etor thereof, and his heirs';and allignees; with 
power to them, and their men, tenants, fer- 
vants, fubtenants, and others in their names, 
peaceably to enter thereto, at the feaft and 
term of   next to come, occupy, labour, 
fet, ufe, and difpofe thereupon, in all time 
coming thereafter, but any precept of warn- 
ing, or decreet of removing; and thereby 
band and obliged him, his heirs, executors, 
and fucceffors, to flit and remove himfelf, his 
wife, bairns, fervants, family, fubtenants, cot- 
tars, goods and gear, forth and from the oc- 
cupation of the lands, houfes, biggings, yards, 

{a) Or, “ chvelling-houfe.” 
{b) Or, “ Z>, chamberlain or factor to the faid 5, as 

“ he who is impowered by letters of factory from him to 
“ output and input tenants, and to receive renunciations 
“ of pofleflious from them,” 

and 
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and pertinents thereof above written, at the 
laid term, of  next to come ; as the faid 
renunciation more fully bears. After produc- 
tion, exhibiting, and public reading of the faid 
renunciation, the faid tenant forefaid, did 
give up and deliver the fame to the faid B (#), 
and declared he would flit and remove-himfelf, 
and his forefaids, from the polfeflion and oc- 
cupation of the faid lands, at the faid term of 
 next to come, and leave the fame void 
and rid for the faid B and his forefaids, to be 
polfeffed by them in all time thereafter; and 
protefted, That he might be free thereof, and 
from payment of any rent therefore, in all 
time coming, in refpedf of the renunciation 
above written ; and that it may be leifome and 
lawful to him to leave the fame at the faid 
term, and to go live and relide where he Ihould 

think.fit thereafter.. Whereupon, 

VII. To thefe may be added the following , 

ihflrument. 

Injirument taken againjl the Barons of Exchequer 
at pajfing a Jignaturc of lands. ■ 

A T , &.c. in prefence of the Right 
~ x Honourable L, Lord Chief Baron of his 

(«) Or, “ D, chamberlain forefaid, for the ufe of the 
“ faid B or, “ did leave the fame at the faid B his 
“ dwelling-Jioufe, [or at the dwelling-houfe of the faid Z), 
“ chamberlain forefaid, for the ufe of the faid Z], becaufe. 
“ he could not be perfonally apprehended.” 

U 3 Majtfty’c; 
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Majefly’s exchequer in that part of the king- 
dom of Great Britain called Scotland, and re- 
manent Barons of his Majefty’s faid exchequer, 
fitting in judgment, and alfo in prefence of 
me Notary-public, and witneffes after named, 
compeared perfonally A; and there declared, 
lhat he having purchafed the lands of 
falmon-fifhing upon the water of C, and heri- 
table office of iufticiary within the faid bounds, 
from Z); and, upon his refignation, procured 
a fignature pad; his Majefty’s royal hand, con- 
taining a Novodamus, and an erection of the 
lands, fifhing, and heritable offices, and others 
therein contained, in a free barony ; and their 
iLordfhips having been pleafed, upon the ap- 
plication of If, F, G, and other parties pre- 
tending to have intereft in the faid matter, to 
cancel and roll out the claufc containing the 
faid office of judiciary out of the faid A his 
fignature, therefore he did preteft, That the / 
doing thereof might no wife prejudge his t 
right nor poffeflion of the faid office of jufti- 
ciary in time coming, and that his protefta- 
tion might be recorded in the bocks of ex- 
chequer : which proteftation was admitted t 
and received by the faid Lord Chief Baron, t 
and remanent Barons of Exchequer, and or- t 
dained to be recorded in the exchequer-books; i 
and their Lordfhips referved to the faid A, to 
profecute and purfue a declarator of his right 
before the judge-ordinary, as accords, not- fc 
withftanding of the cancelling or rolling out of t 

his ngnature tlie fordiud office of judiciary. ; 
Whereupon, , 
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Whereupon, &c. Thefe things were done in 
; the high exchequer-houfe of the new feffion- 
: houfe of Edinburgh, betwixt the hours of 
■   and   before noon, place, day., 
w month, year of God, and King’s reign re- 
' fpcclire above written, before and in prefence 
•J of , , , and , witnefles to 

1 the prcmiffes, &c. 

VIII. We may aho to thefe join this other 
ij inllruinent. 

S Jvjirwnent cf ratification on the back of the deed 
ratified. 

AT -, The which day, in prefence 
of J, one of his Majefty’s juftices of the 

1 peace in the fliire of , and me Notary- 
q public, compeared judicially the within de- 
| figned 5, and there, outwith the prefence of 

.| the alfo within named and defigned C, her 
| hufband, judicially ratified, homologated, and 
| approved the within written difeharge and re- 

13 nunciation, \_or difpofition and afiignation, or 
other deedfo ratfied],\x\ the baill heads, articles, 
and claufes thereof ; and gave her folemn oath, 
as ihe fliould anfwer to God, that file was no- 
wife duetd, coafted, nor compelled to the ma- 

' king> granting, and fubferibing of the fore- 
fiiid difeharge and renunciation, nor of this 
prefent ratification thereof; but that fhe did 
the fame of her own accord, free will and mo- 
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tive; and that fire (hall never come in the 
contrary thereof, nor quarrel, impugn, nor 
offer to reduce the fame, upon the head of 
fraud, force, circumvention, privilege of re- 
vocation, or upon any other ground, ac- 
count, or reafon whatfornever, direftly, or in- 
direflly, in judgment or outwith the fame, in 
time coming. To the which, oath the laid A 
interponed his authority. Whereupon, and 
all and fundry the premiffes, D, as procurator 
for the within deligned F, alked and took in- 
llruments in the hands of me Notary-public 
fubferibing. And in teftimony and verity of 
the haiil premiffes, the laid 7?, and the laid A, 
juftice of the peace forefaid, and 1 the faid 
Notary-public, have fubferibed • thefe prefentii, 
place, day, month, err. 

Of inffruments of poffcffion .and intimation. 

S infeftments of heritage are completed 
by an inftrument of feifm; fo difpolitions 

to moveables are completed by .delivery of the 1 

moveables, and an initrument taken thereon: 

and as, in the right ol lands,, the. lalt difpo-» 
fition with the firlt infeftment. will be found 
preferable ; fo, in moveables,, the laff difpo- 

* fition with the firft inllrument of poffellion by 

virtue thereof {ceteris paribus) will have the i 
preference. But a difpofuion to moveablcsJ 

SECT. IE 

ajtd 
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| and an inftrument of tradition thereon, can- 
not be faid to be a real tranfmiffion of the 
property, if the poffeffion be retained, and 

: the difponer’s liferent referved ; as was found 
1 17th December 1675, creditors of Mafterton 
contra creditors of Thin, obferved by Stair. 
And, even where fymbolical polfeffion is ta- 

, ken, if the difponer fhall again difpone to a 
! third party, and that party be put in the natural 

; poffefiion ; if no fraud be qualified, this laft 
< will be preferred: fo that in difpofitions of 
: this nature, not only tradition, but likewife 
poffeflion is requifite to the full accomplifh- 

iment of the difpofition. 

Injlrument of Toffcffion. 

''i A T, &c. compeared perfonally A, to whom, 

~ ^ and in whofe favour the difpofition after 
mmentioned, of the date , and containing 
Itherein a claufe of pofTeflion, is made and 
[granted by B (~a)-, and with us paffed to the 
jperfonal prefence of the faid B, in his dwell- 
Ing-houfe of ; having, &c. the faid dif- 
pofition, whereby, for the caufes therein fpe- 

(a) But if the dirpofition contains precept of pofTeffion, 
■ ind the poiTefiion be given by a commiffioner, fay, “ con- 

taining the precept of pofleffion after inferted, is made 
(and granted by B, who with C, coinmiffioner fpecially 

conflitnte by the faid precept of pofieflion, palled with 
me Notary-public, and witnefles aforefaid, to the dwel- 

‘ ling-houfe of B, having, 

cified* 
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cilied, the faid B fold, afligned, and difponed, 
from him, his heirs, executors, and all others 
his affignees, to and in favour of the faid A, 
his heirs, executors, and aflignees, all and haill 
his infight houfehold plenifhing, fuch as beds, 
chairs, hangings, tables, table-cloths, napkins, 
cabinets, trunks, chefts, preifes, feather-beds, 
blankets, iheets, cods, codwares, looking- 
glafles, chefts of drawers, chimneys, candie- 
fticks, plates, trenchers, fpoons, knives, and 
forks, and generally, but prejudice of the 
Tpecialty foreiaid, all gold, River, brafs, cop- 
•per, pewter, iron and timber work, and haill 
other goods and gear, of whatfoever kind, 
nature, oi' denomination the fame be, pertain- 
ing and belonging to the faid 5, and in his 
cuifody and poffelhon, within his faid dwell- 
ing-houfe preiently poll’efled by him; and al- 
fo all .hnrfoj nok, Iheep. and all other cattle, 

plough-gear, inftrumcnts of hufbandry, and 
every other fort of outfight plenifhing, of - 
whatfoever kind or denomination the lame 
may be, upon his poffelfion of  , belong- 
ing to him; all fpecified and contained in a 
particular inventory fubfcribed by him, of the 
date of the faid difpofition, and therewith 
delivered up by him to the faid A, and which 
is thereby declared to be a part of the faid | 
right and difpofition, and therein holden as I 
repeated breviiatis caufa; as the faid difpoli- 
tion, containing (<?) claufe of poiTeliion, claufe * 

(a) “ Precept of poflellionf ’ if there is one ingrofled. 
of 
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bf warrandice, and feveral other claufes, in 
tfelf more fully bears : and ficklike, having 
nd holding in his hands the particular in- 

rentory above mentioned, of the date of the 
aid difpofition, containing the whole parti- 
:ular goods, gear, plenilhing, and others 
herein mentioned ; as the famen alfo more 
ully bears : which difpofition («) and inven- 
ory above mentioned, the laid A exhibited 
nd prefented to the faid By humbly requiring 

i;im, in terms of the above claufe of poffeflion, 
x proprils fids maniius, to give and deliver 
jo him real, adlual, and corporal poiTeflion of 
^|he houfehold plenilliing, and other goods 
imd gear above expreffed, contained in the 
did difpofition and inventory above written. 
/Vhich requeft and defire being juft and rea- 
anable, the faid B accepted, and received the 
lid difpofition and inventory into his hands, 
nd gave the fame to me Notary-public, to be 
ead and publifhed, in prefence of the witnef- 
*s after named. All which accordingly I 
id (f). After reading and publilhing of the 

which 

(a) If poflefiion be given by a commiflioner, fay, “ a- 
buve written, containing therein the faid precept of pof- 
feflion and inventory above mentioned, the faid A ex- 

p hibited to the faid C, requiring him to put the office 
1 committed to him by the faid precept, to due execution, 
i Which requeli being found reafonable by the faid 6’, he 
1 accepted of the faid difpofition and inventory in his 

hands, and delivered the fame to me Notary-public, (ire.” 
[b) If pofleffion is given by a commiffioner in virtue of 

precept of polfelliou, fay, “ and of which precept of 
“ poffeffion 
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which difpofition (<7) and inventory, in man- 
ner forefaid, the faid B, for implementing, 
completing, and fulfilling of the forefaid right 

“ pofTefllon the tenor follows : And to the effe£t the Paid 
“ A may be put in the a£hial and corporal poflcillon of the 
“ faid houfehold plenifhing, and others above difponed, I 
“ the faid -5, by tlrefe prefents, make, confhtute, and or- 
“ dain you  , and ilk ane of you, conjunctly and fe- 
“ verally, my very lawful, undoubted, and irrevocable pro- 
“ curators, actors, factors, and fpecial commiffioners, to 
“ the effect under written; hereby charging and requiring 
“ you, and ilk ane of you, conjunftly and feverally, as faid 
“ is, that incontinent, upon fight hereof, you pafs to my 
“ dwelling-houfe, where the houfehold and outfight ple- 
“ nifliing, and others above difponed are. and there give 
“ to the faid A real, aftual, and corporal poffeffion, of all 
“ and haill the houfehold and outfight plenifhing, and o- 
“ thers above difponed, contained in the inventory above 
“ fpecified, and here holden as repeated brevitatis caufa ; 
“ and that by giving and delivering to the faid A. or his 
“ certain procurator or procurators in his name, bearers 
“ hereof, of fome parcels or pieces of the faid houfehold 

and outfight plenifliing, and of fome of the feveral fpedes 
of the faid cattle, as fymbols for and in name of the 

“ whole, as ufe is; and this in no wife ye leave undone. || 
“ The which to do, I commit to you, and ilk ane of you, li 
“ conjunftly and feverally, my commiffioners in that part! 
“ forefaid, my free and irrevocable power, by thefe pre-1 
fents. In witnefs whereof, 6,c.” 

(a) If pofleffion be given by a commiffioner, add, “ and! 
“ precept of pofTeflion therein contained, the faid C, com-' l 
“ miflioaer forefaid, gave and delivered to the faid A, real,, j i 
“ actual, and corporal polleffion of the goods, gear, andl . 
«< others above written, contained in the difpofition and in-1 
i. ventory above expreifed ; and that by delivery, &c. af— 
u ter the form and tenor of the faid difpofition, and pre- 
“ cept of pofleilion therein contained, and inventory above 
4f mentioned, in all points, none oppofing, 6-c.” 

and, 

0 
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md difpofition, gave and delivered to die faid 
d, ex prct>rUs fids maritbus, real, actual, and 
:orporal polleilion of the houfehold furniture, 
ind infight and outfight plenilhing above fpe- 
:ified, and particularly enumerate and ex- 
preffed in the forefaid difpofition and invento- 
ry above mentioned;, and that by giving and 
lelivering to the faid A, a particular fpecies 
)f all or rnoft of the feveral forts of plenilh- 
ng, goods, cattle, and others above difponed, 
is ufe is, all to be bruiked, enjoyed, and pof- 
efled by the faid A, and his forefaids, in time 
:oming, conform to the tenor of the difpofi- 
ion and inventory above mentioned, in all 
loints, none oppofing or contradicting the 
nne. Whereupon, eder. Thir things were 

■lone at and within the faid B his dwelling- 
loufe, where the goods, gear, outfight and 
jloufehold plenifhing, and others above writ- 
Ipn then were, betwixt the hours of, &c. 

ti Inftrument of vendition of {hips being of 
iht fame nature, take an example. 

Injlrument of vendition. 

iA T , &c. compeared perfonally A, and 

1l V pafled with us to the pier and harbour of 
|p—, where the {hip called the  of 
Has lying, and likewife to the perfonal pre- 
|nce of B, fhipmafier there, and foie owner 
I the faid (hip; having, &c. principaHetters 

7 vendition, of the date ——, made and 

X granted 
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granted by the faid B to the faid A ; whereby, 
for the caufes therein fpecified, the faid B fold, 
affigned, and difponed, in favour of tire faid 
A, his heirs, executors, and alfignees, all and 
haill an juft and equal   part of the faid 
fhip, with an juft and equal part of her 
haill mafts, fails, anchors, cables, tows, float- 
boat, rigging, and furniture thereto belong- 
ing, with an juft and equal lhare of the 
haill freights and profits of the faid fliip, from 
and after the date of the faid vendition ; as the 
famen more fully bears. Which vendition a- 
bove written, the faid A did exhibit and de- 
liver to me the faid Notary-public, to be read, 
in prefence of the faid witnelfes ; which I did. 
After public reading of the which vendition,, 
the faid A required and defired the faid A, 
propriis manibus to put him in the pofleflion of 
the faid juft and equal   part of the faidl 
fliip, float-boat, mafts, fails, anchors, cables; 
tows, and others above written. Which re- ■ 
quell and defire being juft and reafonable, the 1 

faid B acquiefced in, and propriis manibus gave 
and delivered to the faid A, real, actual, and 
corporal pofleflion of an juft and equal   
part of the faid Ihip, float-boatj mafts, foils, 
cables, anchors, tows, and others above wrrit- • 
ten, by giving and delivering to him the 
helm-pin, bell anchor, ring, oar of the floats ■ 
boat, and a piece of the cable in his hands 1 

and the main-mail and one of the fails in hit \ 
arms, as ufe is. Whereupon, and all and fun 
dry the premifles, the faid A alked and tool ~-1 

inftruraents 
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inftruments, Thefe things were done on 
board the faid fhip, lying in the faid harbour 
of - , betwixt the hours of   before 
[or afterj noon, place, day, month, &c. 

All moveables, or rights, whether heritable 
or moveable, not completed by infeftment, 
or which are perfect without infeftment; the 
current profits of heritable fights completed 
by infeftment, actions, bonds, i&c. may be 
conveyed and tranfmitted by aflignation ; and 
he who grants the ailignation is called the ce- 
dent, and he who receives it, affignee. Under 

fiaffignations are likewife comprehended tranfla- 
ions, when the affignee transfers or pafTes 
ver his right to a third party; and retrocef- 

pons or repofitions, reftoring the cedent to his 
'ormer right. But neither of thefe are com- 
pete valid rights, until they be intimate to 
he debtor by the party having right, or his 
rocurator, in prefence of a Notary and two 

iwitneffes, and inftruments taken thereupon 
y the party or procurator in the hands of the 
Notary. 

Intimation is a legal and folemn deed, made 
y, and given under the hand of a Notary- 
ublic, in prefence of two or more witnefles 
pecially required thereto, to a party, either 
(erfonally or at his dvvelling-houfe, to put 
dm in mala fide to do or tranfact any thing 

gain ft, or prejudicial to what is contained m 
ire faid inftrument of intimation. 

By a legal and folemn deed is not to be under- 

X 2 flood. 
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flood, that intimation is fuch a legal diligence 
as can be prevented and excluded by another 

diligence j but only as fulfilling and complet- 
ing of. one’s right. For though it may be 

thought, that the intimation of an affignation, 
&c. was formerly only ufed to put the debtor 
in mala Jick to pay to the cedent or any other 
affignee ; neverthelefs now it is become a re- 
quifite folemnity ; for in the cafe where there 
are fcveral aflignations to the fame debt, the 
lafl aflignation, being firfl intimate, will have - 
the preference : but flill this does not proceed 
from the intimation being an exclufive legal 
diligence, but only as a full accomplfllnhent of 
the aflignation. 

A party cannot without a legal intimation 
be in mala fide. For his knowledge or fuch 
and fuch an aflignation, tranlhltion, or the like, 
which ought formally to be intimate to him, 
even although he confeffed he knew it, can- 
not prejudge him; feeing it was not made 
known to him by the law: for as the party’s 
knowledge is not equivalent to a formal inti- : 

mation, one cannot be bound or obliged to > 
know what was not neceflary for him to ; 
know. 

Although intimation be by our proper cu- 5 
flora a neceflary folemnity, yet there are five- » 
ral ways of intimating aflignations, which have 111. 
the fame force and eflecl as il done by an in- k 
flrument under the band of a Notary pu- | 
blic. For any legal diligence, fuch as an ar- * 
reftment, a charge of horning, or a. procels-1 

upon. I 
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1 upon the affignation, will be a fufficient inti* 
i mation. 

Ae aifo, intimation is not necefiary to legal 
t ajid judicial allignations, i'uch as apprifings and 
adjudications ; becaule they are. palled and 

:: expede publicly. 
Marriage is Ukewife a fegal affignation re- 

iquiring no intimation: for tliereby all the 
|moveable debts of the wife are dated in the 
ihufband jure inariiiy without other intimation 

i than the marriage. And by a decifion, 2d De- 
: cember 1674, Craig contra the Laird of YV ed- 
wderly, obferved by Stair and Dirleton, decif- 
I19.5. intimation was not found needfary to a 
Hrepofition by the affignee to the cedent, fee- 
ling the aflignation was by a wife in her con- 
tract of marriage, which requires.,no intima- 
ijtion but the marriage ; and therefore the huf- 
iband’s repofition to her needed no intima- 
tion. 

Such rights as require poffedion to com— 
Ijplete them, and are perfected by ufe of pay- 
tnent or polfeflion, need no other intimation; 
Ijas was found by a decifion the 18th January 
hCaS, L. Haikerton contra Falconer, obfer- 
!ed by Durie where, in the cafe, of an heri- 

ible bond, the getting payment of feme 
ears annualrent, preferred the allignee to a 
armer arreder, though, there was no indru- 
aent of intimation. 

| Neverthelefs it is to be obferved, that an. 

inhibition is not equivalent loan intimation, 
X. 3 inhibitions 
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inhibitions being defigned not fo much for 
publication as for execution, and having only 
force againft immoveables; as was found in 
the cafe, L. Wefteraw contra Williamfon and 
Carmichael, 14th March 1626, obferved by 
Durie. 

Where there are many correi debendi, it is 
fafefl to intimate to them all: for although 
intimation made to one will be fufficient, yet 
it cannot exclude payment made bona fide by 
another of the debtors, to whom no intima- 
tion w’as made. 

Bills of exchange, and orders by merchants, 
to make payment, need not be intimated; 
becaufe in commerce we are governed by the 
law of nations. 

Aflignations to reverfions, or bonds for ^ 
granting reverlions, renunciations ol wadfets, ^ 
cr grants of redemption, which by ait 16. | 

■pari. 1617, ought to be regiftrated in the re- 
side r of reverfions, need no intimation, that 1 

rcgiller being dengned not fo much for con- 1 

for vat ion of thefe rights, where the principals 1 

are not detained, as for publication thereof 1 

to all parties having intereft, w'hich is a fuf- 1 

ficient intimation. 
The inftrument of intimation muft bear the [ 

production of the aflignation, otherwife it will 

be null; a* alfo, it muft bear the hour of the (1 
day in which the intimation was made: , 
for if it fhould not exprefs the hour, it will 

only prove to have been done on that day \ 
and 
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and if thei-e be a competition, and another in- 
ftrument have the hour, that one will be pre- 
ferred : and in cafe of both inftruments ha- 
ving the hour, he who is firft will be prefer- 
ed ; for in that event, -prior tempore potior ju- 

j re: and by a decifion, 30th January 1629, 
L Davidfon contra Balcanqual, obferved by Du- 

I rie, in a competition betwixt an affignee and 
1 arrefter, where the hour was inferted both in 
ji the arrelfment and in the inlfrument of inti- 
f| mation, the Lords preferred the arrdter, in 
1 regard the arreftment preceded the intima- 
ition by the Ipace of two hours; and Durie 

further adds, “ The reafon fpecially was, be^ 
“ caufe of the priority of the hour: which 
“ the Lords found in this cafe to be material; 

'I' “ for, after that moment of arreftment, neL 
1“ ther could the common debtor do any thing 

<c in prejudice thereof, neither could the inti- 
“ mation made any fpace thereafter afteft the 

| “• debt to the aflignee, it being affedled of be- 
^ “ fore to the arrefter : and the intimation and 
'!j “ arreftment bearing their hours, it was found 

“ there need no other probation to prove their 
1 “ priority.” 

My Lord Stair in his Injtitutions, p. 378. 
fpeaking of this cafe, fays, That this diftance 
was too narrow, for the executor and witnef- 
fes may mukake the prefent hours ; and adds, 
That three hours were a fitter diftance to pre- 

I fer. By a decifion, 5th January 1681, Chiefly 
! antra Chiefly, obferved by Stair, inftruments 

of 
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of intimation of affignations were found not 
accuftomed to be inferc in protocol-books. 

Injlruviam of Intimation, 

\ T, &c. compeared A, as procurator for 
the w ithin deligned tvhcfe power, 

and with us paired, rejpediva et fucuffiive, (yi) 
fo the perfonal ppsfence of the within deiign- 
ed C and Z>, principal and cautioner within 
named ; having and holding in his hands (£) 
the principahbond within narrated, made and 
granted by them to the within defigned E, 
w'ith the principal aflignation thereto granted 
by the faid E w'ith’wri w'ritten, of the date, te- 
nor, and contents within mentioned ('cj 1 

wihich 

(a) Or. if tlie debtors are not apprehended perfonally, 
fay, “ to the dwelling-houfes of, 6v.” 

(b') If the inftrument be on a paper apart, fay, “ an 
“ bond and obligement granted be the faid C and D, of 
“ the date , whereby, for the caufes therein fpetified, , 
“ they band and obliged them, &c.” [Here narrate the , 
tenor of the bond, and then achf], “ as the faid bond, of 
“ the date forefaid, more fully bears; as alfo, having, dre, 
“ an aflignation mad« and granted by the faid B to him, 
« dated  , <irr.” as in the aflignation. 

(c ) If it be an inftrument of intimation of a retrocef- 
fion, add, “ And ficklike having, ire. an retrocefiion made 
« and granted by the faid J, to the faid K, of the date 
*r   ; whereby, for the caufes therein fpecified, he re- 
“ trocelfed, reftored, reponed, redifponed, and again afligu- . 
“ ed, to and in favour of the faid K, his heirs, executors, 
“ or afiignees, the forefaid principal fum of , with the 
“ fum of   money forefaid of liquidate expenfes, incur- 

red 
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I which bond and aflignation above narrated, 
the faid A delivered to me Notary-public, to 
be publicly read over and intimate’: and 
which being accordingly done, to the laid C 
and D («), perfonally prel'ent, the faid A, as 
procurator forefaid, protefted, that the laid 

j affignation was duly and legally intimated, and 

t£ red through failzie ; together alfo with the haill bygone 
• “ annualrents of the faid principal fum reding owing, and 

‘ “ in time coining during the not-payment thereof; with the 
1 “ faid bond itfelf, haill beads and claufes thereof, letters 
“ of horning and caption, and haill other diligence follow- 
“ ing, or that might follow thereupon; and furrogated and- 
“ fubftituted him and his forefaids in his full right, vice, 
“ and place thereof, for ever ; as the faid introceffion, of 

" “ the date forefaid, more fully bears.” 
If it be intimating atranflation, fay, “ Likeas having, ire. 

J ‘‘ an tranflation made and granted by the faid £ to 31, of 
11 K the date ; whereby (for the caufes therein fpecified) 
11 “ the faid B affigned and transferred, from him, his heirs, 
| “ and all others his affignees, to and in favour of the faief 
!“ M, his heirs, executors, or affignees, the forefaid fiini of 

“   of principal, Ctt. [a< abnve~], affignation made o£ 
“ the fame, and all aflion, purfuit, and execution whatfbm- 
“ ever competent, or that might be competent to him hithe 
“ premifles; and turned and transferred the haill right, 

from him and his forefaids, to and in favour of the faid 
“ 31 and his forefaids, whom he tliereby furrogates and 
“ fubllitutes in his full right, vice, and place, ire.” 

(a) If the parties are not perfonally apprehended, the 
intimation mull be made at their dwelling-places, and the 

i inllrument mud bear, that the Notary left a fchedule for 
; them at their refptftive dwelling-houfes, becaufe he could 

not apprehend them perfonally; for it is a general rule in 
all inftruments, That where parties connot be got perfon- 
ally, fchedules ought to be left at their dwelling-houfes. 

that 
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that they both might be liable in payment of 
the fums of money above afligned, and that 
they might not pretend ignorance of the faid 
aflignation, or intimation thereof, above writ- 
ten. And thereupon, and upon all and fun- 
dry the premiffes, &c. Thefe things were 
done within the dwelling-houfes of the faid C 
and D, refpettive et fucceffivc^ betwixt the hours 
of, &c. 

Befides intimations made on the tranfmifliort 
of moveable fubjects, there are feveral other 
cafes wherein intimations are made ufe of. 
For inftruments under the hand of a Notary 
are fometimes neceffary in bills of fufpenfion,- 
efpecially when thefe bills are to pafs upon 
juratory caution: for by aft of federunt, 8th 
November 1682, the Lords ordain, “ That 
“ with bills of fufpenfion on juratory caution 
“ an inftrument be given in, bearing the day 
“ whereon he was to prefent the bill; and 
“ that he intimate the fame to the charger, 
“ perfonally, or at his dwelling-houfe, if 
“ within the kingdom. And the faid bill is 
“ to be given in within fix days after the faid 
#c da}r, or another intimation to be made : 
** and that the ordinary, before reporting the 
“ bill, in time of feilion, or three Lords in 
“ time of vacance, eaufe publicly call the , 
“ charger before the palling of the bill, &c.” 

But no perfon incarcerate can be liberate „ 
by fufpenfion, but upon fullicient caution.: , 
for the faid aft of federunt injoins, “ 1’hat 

44 no 
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“ no charge to fet at liberty be granted on 
1“ juratory caution.” 

Inflrument of intimation that a bill of fufpenfion is 
to be offered on juratory caution. 

AT, compeared A, as procurator for 
B ; who, with us, palled to the perfonal 

prefence of C; and as the Lords of Council 
1 and Seffion have by an aft of federunt ordain- 
■: ed, made to him due and lawful intimation, 
I That the faid B was, upon the   day of 
 inftant, to prefent to the faid Lords a 
bill for a fufpenfion, upon juratory caution, of 

I a charge given to him for payment-making to 

the faid C,-of the fum ol , \as in the copy 
of the charge] ; and protefted. That he might 
not pretend ignorance thereof. Whereupon 
the faid J, as procurator forefaid, took inliru- 

ments in the hands, of me Notary-public. 
Thefe things were done, <6v. 

Sills upon bills of fufpenfion, or palfed bills 
1 of fufpenfion, are .intimate to the charger or 

his doer; and unlefs that the fufpender re- 
quire a formal inllrument, the Notary gene- 
rally marks upon the bill thus : “ Edinburgh, 

“ loth November 1739, intimate this bill, 
“ and deliverance thereon, to the within C, 
“ charger, peribnally, [or, to D his doer, per- 
“ fonally] ; A being procurator, K and H 
“ witueffes j’ and the Notary figns his name. 

But 
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But a formal inftrument will be to this effect. 

T, &c. The which day, A, as procurator 
for, and in name and behalf of B, palled 

wbh me Notary-public, and witneffes fub- 
feribing, to the perfonal prefence of C, char- 
ger, [or, D his agent and doer] ; having, 

(a) a principal bill of fufpenfion, given 
in and prefented to the Lords of Council and 
Seflion, at the inftance of the faid befeech- 
ing their Lordfhips, for the reafons therein 
fet forth, to fufpend a charge given to him 
by the faid C, for making payment of the fum 
of — of principal —, of penalty, and of the 

bygone annualrents of the faid principal fum, 
contained in a bond granted by the faid B to 
the faid C, dated —, regiftrate —; and upon 
which bill of fufpenfion the following deliver- 
ance is wrote : Apnd Edinburgwn, vigefvno die 
<c Julii, millefimo feptingcntcfijm trigefimo nono. 
“ To fee and anfwer againlt Thurfday next, 
“ and fids execution until Tuefday thereafter 
lc indufive. Sic fubferibitur H. D.” Which 

bill of fufpenfion, and fill above narrated, the 
laid A delivered to me Notary-public, to be 

publicly read over and intimate : and which 
being accordingly done to the faid C, perfon- 

ally prefent, the faid J, procurator forefaid, 
protefted, the faid C might not pretend igno- 

(a) “ The within bill of fiifpenfien, and (5ft thereupon 
“ within written, which he delivered to me Notary-public, 
“ ej-f.” when tli£ inltrument is on the back of the bill. 

rance 
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[Jrance of the fa id bill of fufpenfion, and fill: 
ithereon ; and thereupon took inftruments in 
idle hands of me Notary-public. Thefe things 
) tv ere done, &c. (a). 

When any prifoner applies to the magi- 
• drates of a burgh for the benefit of the act 
I af parliament 1696, made in favour of infol- 
: vent debtors, 1//20, The creditor at whole in- 
dance he was incarcerate, and thofe that lhall 

■j irrelt him in prifon, are fir 11 cited perfonally 
vy an officer of court, or by letters of fup- 

ii dement, if living without the bailies jurifdic- 
ijiion; or, if intimation be made to the credi- 
ritors by a Notary and witnefles under form of 
I mdrument, that the prifoner is to apply for 

^ in aliment, and the benefit of the forefaid acr, 
:: he fame is fuftained as a citation, ido. The 
prifoner then prefents to the bailies the faid 
execution of warning, or inflrument of inti- 
mation, with a petition craving the benefit of 

fihe forefaid act; to which is fubjoined a dc- 
itlaration, fubferibed by the clerk of the tol- 
upooth, teftifying at whofe inftance th.e debt- 
jr is incarcerate or arrelted, and for what 
iums: and at calling thereof in court, if any 

1 ompearance be made for the creditors, they 
t.re allowed to fee and object; and if no objec- 
Iion be proponed, then the prifoner is lent for 
arth of prifon; and upon his deponing, that 

{a) A paffed bill of fufpenfion may be intimate the fame 
•ay, mutatis mutandis, 

Y he 
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lie has no means of his own wherewith to ali- 
ment himfelf in prifon, the bailies modii'y an 
aliment to him, not under three Ihillings Scots 
per diem: which modification muff be intimate 
to the creditor, requiring him, either to ali- 
ment the prifoner at the forefaid modification, 
or to confent to his liberation forth of pri- 
ibn, within ten days after the date of the faid 
intimation made by a Notary and witneffes as 
effeirs. Then, after the ten days are freely 
elapfed, the prifoner produces another decla- | 
ration, under the hand of the clerk of the tol- 
booth, teftifying that he is neither alimented 
by his creditor, nor arrefted at any other per- 
fon’s inflance ; and thereupon grants a difpo- 
fition omnium bonorum in favour of his credi- 
tors: and then, and no otherwife, the bailies 
grant the prifoner the benefit of the forefaid 
act of parliament. 

Injlrument of intimation by a prifoncr to his cre- 
ditors, that he is to apply for the benefit of the 
ad of parliament 1696. 

AT , cl/r. compeared A, as procurator 
for and in name and behalf of J5, prefent / 

prilbner in the toolbocth of  , and paffed 
with me, and the witnefics fubferibing, to the 
perfonal prefence of C, D, and E, &c. And 
then the faid A reprefented. That the faid B 
lay incarcerate in the tolbootli of  , in 
iLiue of an act of warding following upon a 

reg ill rate 
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.regiftratc proteft at the inftance of the faid 0,; 
land that he was neither able to pay the fum 
for which he lay incarcerate, nor aliment him- 
felf in prifon ; and that he was to apply for 
the benefit of the aft of parliament in favour 
of infolvent debtors: therefore the laid A, 
procurator forefaid, made due and lawful inti- 
mation to the faid C, creditor incarcerator, and 
the haill other perfons above named, alfo cre- 
ditors to the faid to compear before the 
bailies of  , in their ordinary court-place, 
upon the   day of  , at  of the 
clock in the forenoon, to hear and fee the 

Taid B depone, in terms of the faid aft of 
parliament. Thir things were fo done, in 

1 the perfonal prefence of the faid haill fore- 
named perfons creditors, places, dates, and 
year of God re/pcclive before mentioned, in 

refence of   and witneffes fpecially 
icalled and required to the premises. 

\l?i flrument of intimation of the modification of an 
aliment of a poor prifoner to his incarcerator. 

T, &c. compeared A, as procurator for 
By prefent prifoner in the tolbooth of 

; and palled to the perfonal prefence of 
at whofe inftance the laid B is incarcerate : 

ijuid the faid A, as procurator foreiaid, made 
idue and lawful intimation to the laid C, 
fJ hat upon prefenting of a petition to the 

jmagiftrates of the burgh of by 

Y 2 B} 
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B, fetting forth, That he was incarcerate, in 
their tolbooth at the inftance of the faid C> 
and that he was not able to aliment or main- 
tain himfelf in prifon ; and therefore craving 
they would take his oath anent his infufficien- 
cy to aliment himfelf in prifon, and modify 
him an aliment in the terms of the 32d ad of 
6th feffi of K. William’s 1 ft pari, the faid ma- 

giftrates had, upon the  day of   in- 
11 ant, taken the faid B his oath, that he was 
not able to aliment himfelf in prifon •, and 
that they having alfo confidered the faid pe- 
tition, depofition of the faid B, with the af- 
fignation made by him in favour of the faid C, 
they allowed and modified to him the fum 
of   of aliment per diem: and therefore 
the faid A, as procurator forefaid, did inti- 
mate the forefaid petition, depofition, and de- 
livenmce on tire laid petition, modifying the 
forefaid aliment to the laid B, and protefted, 
That he Ihould provide, or give fecurity for 
the faid furn, to be paid to the faid B per di- 
em, during his impriibnment, within ten days 
next after the faid intimation ; with certifica- 
tion, if he fail fo do, that the faid magiltrates 
will liberate the laid B out of their prifon, in 
terms of the forefaid aft of parliament. Which 
petition, dopoiition, and deliverance forefaid, 
the faid A, as procurator fortfaid, produced 
and file wed to the laid C, and took inftru- 
ments on the premifles in the hands ol me 
Notary-public. Thele things were done, 

i 
i 

\ 

- 
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SECT. IIL 

jo/ injirumenis of protejlation arid ethers relating' 
to matters of commerce and bufinejs. 

fT^Hc-fe inftruments are of various kinds,. 
and differ as the circumftances of the 

eafe vary : and as they cannot be eircumfcri- 
bed,. 1 have here fet down fuch as moft com- 

i monly occur ; and from them tire Notary may 
: be enabled to frame fuch other inftruments as 
may happen to come in his way, whatever the 

:eafe may be. The inftruments here given, 
are, 

Inftrument of proteftation of bills, 
— a fhipmafter againlt the freighter. 
— againft wind and weather. 

j — the buyer of viftual againft the feller,. 
I — a mafter againft his apprentice. 

— upon a bond of pref'entafton. 
— upon forcing payment of a controverted 

debt. 
requiring an afl to depone. 

— upon deforcement of a meffenger,. 

L As to the firjl. My Lord Stair, in his 
fojiitides, p. 104. informs us, That the ordi- 
nary way of mutuum amongft merchants, is by 
nils of exchange, or letters of credit; which, 
i-ave fevcral fpecialties that arife from the 

Y 3 nature 
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nature of thefe acts, and from cuftom, efpe- 
cially thofe common cuftoms of merchants 
obferved in cities of greateft trade in the neigh- 
bouring nations. The nature and tenor of 
thefe bills of exchange is, That the drawer of 
the bill orders fuch a merchant, his corre- 
fpondent, to pay the fum contained in the bill,, 
upon fight, or at fuch a certain time, or at 
fuch ufance, and that for value received; 
wherein there is implied a mandate to the cor- 
refpondent, and an obligement upon the draw- 
er of the bill to make that mandate effe&ual; 
wherein mutuum is implied. If the value re- 
ceived by him be numerate money, or for a- 1 
ny other caufe, fuch as delivery of ware; and 1 
there is in it fictio brevis manus, as if the . 
W'are was fold to the drawer of the bill, and 
the fum in the bill was the price received, and 
delivered again in loan. There uicth, in cafe 
of mifearriage, two or three bills to be drawn ; 
for the fame fum, which do bear to be the 1 

ffiji-t fecond, zvaathird bill; and the payment of . 
any one fatisfies all. The fixed form by ( 
eultom of making ufe of thefe bills, is by pre- 1 

fentirg them to him upon whom they are t 
drawn; and if he accept the bill, he writes 
thereupon Accepts, and figns it: which if it be i 
f.mple, he becomes liable in the terms, and! 1 
at the time mentioned in the bill. Eutfome- 
times the acceptor doth quality his accept-;; 
ance ; which the creditor by the bill may re-1 
fufe, and require either fimple acceptance, on 
may protell for ucntacceptance. But if he. 

fuffei 
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Ifuffer the acceptance to be qualified, it im- 
:| ports his confent, and he cannot proteft for 

1 non-acceptance ; as if the acceptance be to a 
i) longer day than that which is contained, in the 
3 bill ’r or if it bear acceptance if provifims come 
j betwixt and the dayY or, if ware or bills in hand 
j do raife the fum. At, or after the day, the 
i bill is again prefented; and if payment be 
I not then made, the creditor in the bill pro- 
I lefts for not-payment j and both thefe pro- 
1 teftations muft be by inftrument of a Notary, 
j either for non-acceptance or not-payment; 
1 which inftruments, with the bill, make fufli- 

U cient probation, both againft the drawer of 
t the bill, and againft him upon whom it was 
,» drawn y and neither witneffes nor the oath of 
J the party will be fufficient to fupply the pro- 
i teftt fo that the inftrument or proteft is not 
:\ only a proof, but a folemnity requifite. Thefe 
:j protefts may be taken againft him upon whom 
it they were drawn, either perfonally or at his 
) dwelling-houfe; which was fuftained, though,. 

I before prefenting of the bill, the party upon 
I whom it was drawn was dead, 8th July i 664, 
{ Kennedy contra Hutchifon. 

(i Protefting in general is a profitable remedy,, 
jj whereby we commonly preierve our right en- 
Jtire ; and in bills of exchange it is an effential 

piece of diligence, that cannot be difpenfed 

i with, or fupplied by witnefles or oath of par- 
I ty, or by any other aft. Bills are either pro- 
f tefted for not-acceptance, or for not-payment, 

or the like. The defign whereof is only to 

fignify 
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fignify to the drawer, that the poflfeffor of the 
bill did his duty in duly requiring acceptance 
or payment; but that the perfon drawn up- 
on was either unwilling, or not to be found, 
or infolvent; and thereby to make the draw- 
er liable: for there is always action compe- 
tent to the creditor in the bill againft the ac- 
cepter, whether it be protefted ©r not, though 
without that formality he cannot have lum- 
inary diligence. 

The form of protefting bills varies in dif- i 
ferent places. In France, it mult be done 
by two Notaries, or one Notary and two wit- 
nelfes, or by a macer or ferjeant with two 
witneffes. At Venice, bills are prorelted on- 
ly by the fervants of the college of commerce, 
and then entered in a particular regiiter, pa- 
tent to all merchants. In fairs, or markets, 
a Notary, or fome other authorifed perfon, 
does the bufinefs of protefting, and regiftra- 
ting thefe protells. In England, the perfon » 
to whom the bill is payable, his fervant, a- ■ 
gent, or aflignee, caufeth it to be protefted 
by a Notary-public; and, in default ot fuch , 
Notary, by any other fubftantial perfon of 
the place, in the prefence of two or more wit- 
ndTes, betwixt fun and fun, or fun rifing and r 

fetting, when fhops are generally open, or the 
courts of juftice fitting-, Bui, with us, all pro- :- 
tefts are only made by taking inftruments in t 
the hands of a common Notary againft the 
party, either perfonally, or at his dwelling- p 
houle, or lodging where he lives, or where he 

diedy 



Tit, IX. Of hjlruments of Trotejlation. 261 

died; unlefs a bill is to be protefled for not- 
1 payment; in which cafe it fufficeth to protelfc 

: at the place of payment mentioned in the bill, 
I though the accepter refide not there. 

Since the commerce of this country began 
to extend itfelf, tranfactions upon bills of ex- 

! change, properly fo called, have of confe- 
quence become more numerous, and their ef- 

; feci more important, than when our trade was 
;jconfined within more narrow limits. This 
ijmay be the reafon that, in former editions of 
! this book, the forms of protefting bills have 
been fo Ihortly treated of; and, in order to reme- 
dy this defedl, it is propofed to give a brief ac- 
count of the nature of bills both inland and fo- 

; reign; which will the more naturally lead us 
to lay down the necelfary forms of negotiat- 

ting and protelling them, in the different cafes 
which may occur, of drawing, accepting, non- 

: accepting, or indorfmg. And it becomes the 
more neceffary to give the reader the informa- 
tion propofed, as, within thefe very few years#, 
a moll material alteration has been made up- 
ion the law relating to bills in this country. 

A bill of exchange, in its proper fenfe, is a 
fecurity invented by merchants, in different 

countries, for the more eafy remittance of mo- 
iney from the one to the other; which has 
ifmce Ipread itfelf into almoft all pecuniary 

tranfactions. It is a deed or obligation, which, 
pn the account of commerce, is peculiarly fa- 

voured by law', and may be defined, A man- 

date 

* Ait taiHo Geo. III. 
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date or requefl: from one perfon to another, 
defiring him to pay a fum therein named to a 
third perfon on his account, either upon pre- 
fenting of the bill, or within a time fpecified 
in the bill. This mode of conveyance or re- 
mittance of money from one place to another* 
feems to have been eitabiilhed in Europe to- 
wards the end of the 14th century, when the 
Jew's and Lombards were banifhed from France 
and England, on account of their ufury and 
vices, and who fell upon this fcheme, to draw 
their effefts after them into thofe countries 
where they had taken refuge. The inven- 
tion, wherever or whence it fprung, has been 
of infinite benefit to the commercial world, 
and opened an intercourfe between diilant na- 
tions, equally advantageous to the merchant 
and to the traveller. In common fpeech, fuch 
a bill is frequently called a draught; but a 
bill of exchange is the more-legal as well as 
mercantile expreflion. It is called a bill of 
exchange, becaufe the money is given in ex- 
change for the bill, and the money paid is in 
companion to that to be received in the conn- 
try where it is payable. The perfon w ho 
writes this letter, or bill, is Itiled the drawer ; 
and he to whom it is written, the drawee; 
and the third perfon, to whom it is made pay- 
able, the payee, or porieur. Thus, it is evident 
the porteur or creditor in the bill has a double 
fecurity for his money; he has the drawee, 
and failing his accepting or paying, he goes 
back upon the drawer; which, in the mer- 

cantile 
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cant lie ftile, is called recourfe. But the por- 
teur has not only a right to receive payment, 
but a right to allign his property in the bill, 
which is termed indorfailon ; and this, whe- 
ther the bill bear payment to be made to him 
or order, or not. The perfon making this af- 
fignment is called the indorfer; the affignee 
is called the indorfee, who comes ip the full 
right and place of the indorfer, and as fuch 

1 may receive payment or indorfe the bill; fo 
1 that it may pafs to another, and fo on in injini- 
1 turn; and, as a ball of fnow is increafed by 
■jrolling, fo, by paffing from hand to hand, the 
i; fecurity of payment of the bill is more infu- 

’ red to the polfdfor, as not only the drawer, 
tbut every indorfer, is jointly and feverally li- 
:: able to him in payment and recourfe, unlefs 
tin the cafe where the indorfation bears with' 
J out rccourfe. 

To preferve his fecurity and recourfe againft 
j all concerned, the creditor in pofiellion of the 

Ibill muff take fuch needfary lieps as are pre- 
fferibed by law, or the practice of merchants; 
Ihe lad of which is of great weight in matters 

)t trade and commerce. This procedure is 
:alled negotiating the bill; and if the bill be 
rot duly negotiated, the creditor lofes his re- 
:ourfe. An example of this will be fufficient. 
4 at London draws a bill for rook upon his 
:orrefpondent B in Edinburgh, payable ten 
Jays after date to C or order, for value receiv- 
ed : C indorfes the bill to L>, who prefents the 
bill to B for acceptance, which is refufed. 

The 
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The bill is then given to a Notary-public, to 
be protefted for non-acceptance, who muft go 
to the houfe or perfonal prefence of the drawee 
B, or, in cafe he has no refidence in town, 
or cannot be found out, to the market-crofs, 
fome alfo go to the Exchange coffeehoufe, 
and there proteft the bill. If B can be found, 
and if he give a reafon why he will not accept, 
fuch reafon ought to be inferted in the inllru- 
ment; which, in the cafe alluded to, may run 
thus: [Obferve, a full and verbatim copy of 
the bill and its indorfations is prefixed.^ 

AT Edinburgh, the day of  1776 
years. Which day the principal bill, 
whereof what is prefixed is a true copy, 
was by me Notary-public, at the requeft 
of D holder thereof, prefented to the 
faid B for acceptance; who anfwered, 
that he would not accept the fame, as he 
had no value in his hands : whereupon I 
protefted the faid bill, at the inftance of 
the faid D, indorfee thereto, againft the 
faid B, for non-acceptance, and againfl 
the drawer and indorfer, jointly and feve- 
rally, for recourfe, exchange, re-exchange, 
colts, intereft, and expences, as accords. 
Whereupon inftruments were taken in my 

hands, in prefence of   and  , j 
witnelfes fpecially called and required to 
the premmes. V rami [fa attcjlor. 

‘ J. B. 2V. ?. 
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If the drawee have any other reafon for non- 
acceptance, than not having value in his hands, 
let that be marked in the inftrument; or if, 
as faid above, he cannot be found, the inftru- 
ment muft bear fo ; and that the Notary went 
to the market crofs and Exchange coffeehoufe 
of Edinburgh, and, upon enquiry, could not 
find him, therefore proteft, &c. This proteft 
taken, and the diftionour intimated by the 

i holder of the bill to the drawer or laft indor- 
fer, within fourteen days after the date of the 
proteft, faves recourfe to the creditor againft 

' the drawer and indorfers ; and he may put 
Sis proteft in the regifter, and charge them 

nth horning for payment jointly and feverally. 
It fometimes happens, that a friend of the 

rawer’s, or of fome of the indorfers, hearing 
f the refufal of acceptance, offers to pay the 
ill, for the honour of his correfpondent, utt- 
er proteft and a£l of honour ; or perhaps the 

arawee himfelf, when he has no value of the 
drawer’s in his hands, allows a proteft to go 
:or non-acceptance, after which he accepts it 
nider proteft, lor the honour of the drawer; 
vhich faves recourfe againft the drawer. In 

his cafe, the inftrument of proteft runs thus: 

[The bill prefixed.} 

JAT Edinburgh, &c. which day the princi- 
pal bill above copied was by me Notary- 
public, prefented to the faid B for accep- 
tance ; who anfwered, that he would not 
accept thereof, having no value in his 

Z hands; 
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hands: whereupon I protefted, &Y. (as in 
the former inftrument) as accords. And 
thereafter appeared A', who offered to pay 
the faid bill for the honour of the faid A 
the drawer, and accordingly paid the 
fame, under proteft, that the faid A, and 
the faid indorfers, IJiould be liable to him 
in repayment, recourfe, exchange, &c. 
and thereupon took inftruments, &c. 

This proteft and intimation of the payment 
ought to be lent as foon as poilible to the per- 
fon for whole honour payment has been made; 
and, by this procedure, recourfe is faved to 
the payer under proteft. 

Hitherto of protefts for non-acceptance. 
Protefts for non-payment may run thus : 

[Till prefixed.] 

At Edinburgh, the  day of  
1777. Which day the principal bill above 
copied was by me Notary-public, where 
payable, duly protefted, at the delire and 
inftance of the faid , indorfee thereto, 
againft the faid accepter, for non-payment 
thereof, and againft the drawer and in- 
dorfers, jointly and feverally, tor recourfe, 
exchange, and re-exchange, and againft ' 

all concerned, for colts, intereft, and ex- 
pences, as accords: whereupon inffru- “ 
ments were taken, &c. in prefence of, 
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If no place of payment is mentioned in the 
bill, then the Notary muff go to the debtor’s 
houfe, or find him perfonally; or, failing 
thde, to the Crofs and Exchange cotfeehoufe ; 
or, if he be out of Scotland, to the market- 
crofs of Edinburgh, pier and Hi ore of Leith. 
It mult be particularly obferved, that, in all 
cafes where bills are protelted, in order to 
fave recourfe, the protefl muft be taken with- 
in three days after the day upon which the 

j bill falls due. That fpace is called days of 
'grace, as being allowed by the practice of 
1 merchants, as a favour to the creditor. If 
Ithe laft day of grace happen to fall on a Sun- 
day or holiday, the bill mult be protelted on 
the Saturday or day preceding. 

JPromiffory notes are, by the late ftatute 
3-eth Geo. III. chap. 72. entitled to the fame 

uprivileges as bills. Bills, foreign and inland,. 
;are put upon the fame footing; and their du- 
ration, which from the deeilions of the court 
feemed undetermined, is limited. But, for 
more convenience to our readers, that part of 
jthe ftatute relating to bills and promiffory 
Jnotes, is fubjoined. 

It is enacted, “ That from and after the 
** 15th day of May 1772, the fame diligence 

and execution lhall be competent, and lhall 
proceed upon promiffory notes, whether ho- 
lograph or not, as is provided to pals upon 
bills of exchange and inland bills, by the 
law of Scotland ; and that promiilory notes 

“ ihali bear interdt as bills, and {hall pais by 

Z* 2 “ indorfation • 
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“ indorfation ; and that indorfees of promiffo- 

“ ry notes fliall have the fame privileges as 
“ indorfees of bills in all points. 

It is enafted, “ That no bill of exchange, 
or inland bill, or promiflbry note executed 

“ after the 15th day of May 1772, fhall be of 
“ force, or eft’e&ual to produce any diligence, 
“ or adtion, in that part of Great Britain cal- 
“ led Scotland, unlefs fuch diligence lhall be 
“ raifed and executed, or adtion commenced 
“ thereon, within the fpace of fix years from 
“ and after the terms at which the Aims, in 
“ the faid bills or notes, became exigible. 

It is enadted, “ That no bill of exchange, 
a or inland bill, or promiflbry note, which has 
“ been, or (hall be granted before the faid 
“ 15th day of May 1772, fhall be of force, or 
“ effedtual to produce any diligence or adtion, 

unlcfs fuch diligence has been or fliall be 
“ raifed, or adtion has or fliall be commenced 
“ thereon, before the expiration of fix years, 
“ from and after the faid 15th of May 1772. 

“ Providing always,That no notes, common- 
“ ly called bank notes, or poll bills, ilTued,or to 
“ be ifi'ued, by any bank or banking company, 
“ and which contain an obligation of payment 
“ to the bearer, and are circulated as money, 
“ fliall be comprehended under the aforefaid 

limitation, or prefcription; and that it fliall 
“ and may be lawful and competent, at any 
« time after the expiration of the laid fix years, 
“ in either of the cafes before mentioned, to 
<e prove the debts contained in the laid bills 

“ and 
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and pxomiflbry notes, and that the fame are 
reding and owing, by the oaths or writs of 
the debtor. 
It is ena&ed, it That the years of the mi- 
nority of the creditors in fuch notes or bills, 
fhall not be computed in the faid fix years. 
It is enafted, “ That all inland bills and 
promiffory notes fliall be protefted in like 
manner as foreign bills, before the expira- 
tion of the three days of grace, otherwife 
there lhall be no recourfe againlt the draw- 
ers or indorfers of fuch inland bills, or a- 
gainfl the indorfers of fuch promilfory notes; 
and it lhall be fufficient to preferve the faid 
recourfe, if notice is given of the dilhonour 
within fourteen days after the proteft is ta- 
ken, without prejudice to the notification of 
the dilhonour of foreign bills, to be made 
within fuch time as is required by the ufage 
and cuilom of merchants. 
It is enafted, “ That from and after the 
faid 15th day of May 1772, fummary exe- 
cution, by horning or other diligence, lhall 
pafs upon bills, whether foreign or inland, 
and whether accepted, or protefted for non- 
acceptance, and upon all promiflory notes 
duly negotiated, not only againft the ac- 
ceptors of fuch bills, or granters of fuch 
notes, but alfo againft the drawers of iuch 
bills, and the whole indorfers of the faid 
bills and notes jointly and feverally, ex- 
cepting where the indorfation is qualified to 
be without recourfe, faving and referving to 

£ 3 “ the 
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“ the drawers or indorfers their respective 
“ claims of recourle againft each other, and 
“ all defences againft die fame, accordirig to 
“ law. 

It is enabled, “ That from and after the 
t: faid 15th day of May 1772, fammary exe- 
<c cution, by horning or other diligence, {hall 
“ be competent to the indorfee of a bill, al- 
“ though the proteft is not in die name of 
“ the indorfee craving the diligence ; and al- 
“ though the bill is not re-conveyed to him by 
“ indorfation, if he produces a receipt for the 
“ value by aft of honour, or a miliive letter 

“ from the protefling indorfee, mentioning 
“ the difhonour, agreeable to the praftice of 
“ merchants, in returned bills. 

It is enafted, 'fhat the prefent aft lhall 
“ continue, and be in force for Seven years,. 

from the faid 15th day of May 1772, and. 
“ to the end of the then next fellion ol parlia- 

“ ment, and no longer.” 
■ 

II. When fliipmafters let out and freight 2 
their fhips to merchants, for transporting mer- t 
chandife to ports beyond feas, or coaltwife a; 
from one port to another, they are bound to ... 
lie and remain a certain number of work- 1 
weather lie-days at the loading-port, for ta- ii 

king in the freighters goods and merchandife, 
and the agreed number of the faid days at 
the unit aduig-port, for livering the outward !: 
cargo, ar d ;oad ng and takui^ in the inward . 

and if the merchants have not their goods-1 
ready I 



Tit. IX. Of hiftrumertts of Frohf atidn. 271 

ready to be put on board, and thereby detain 
the fiiip and crew beyond the agreed time, 
the mafter protefts againft the freighters for 
demurrage, and that they be liable to him for 
the fums of money flipulate by the charter- 
party, to be paid for each day he lhall be de- 
tained over the lie-days agreed upon, and 
takes mftruments in the hands of a Notary 
thereupon, as follows. 

hflrument by the majler of a fhip ayainft life 
freighters, for the penalty Jlipuktte by the 

;| charter-party. 

AT and within the port and harbour of 
 , aboard the good fhip called , 

of which A, Ihipmafter in , is prefent 
matter, the  day of , one thoufand 

feven hundred and feventy-feven years, and of 
' is Majefty’s reign the feventeenth year, tt he 
/Inch day, in prefence of me Notary-public, 
.nd witnefles fubferibing, compeared perfon- 
Jly the faid A fhipmatter aforefaid ; having 
n charter-party, of the date the day of 

—- laft bypatt, betwixt the faid A, and B 
terchant in  ; by which charter-party, 
xhibited and delivered to me the faid Notary- 
>ublic by the faid Ihipmafter, the faid A, for 

[lie fums of money, and other preftations 
•herein and alter mentioned, did fet and to 
height let the faid fhip called the , of the 
aurden of tuns or thereby, to the faid 

B, 
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B, and bound and obliged him, his heirs, and 1 

others therein mentioned, to have his faid lliip 
in readinefs. in good order, and fufficient con- 
dition, wind and water tight, with float-boat, 
cables, anchors, malts, fails, tows, oars, and 
all other neceflary apparelling, with a crew of 
Ikillful and able-bodied feamen, and vi&uals 
fafficient for plying the voyage under written, 
and that within the faid port and harbour of 
  , betwixt and the day of  then 

next, and now laft bypaft, and there to re- 
main for the fpace of work-weather lie- 
days, and in that time to receive and take on 
board the faid fhip her full loading of corns, 
or fuch other goods as the faid f?, or any others . 
in his name, Ihould put on board; and im- 
mediately after the faid fhip Ihould be fully 
load, (wind and weather ferving), to fail from 
the faid port and harbour of  , and to 
tranfport the cargo aforefaid direffly to the 
port and harbour of in , and there 
to lie the fpace of  work-weather lie- ' 
days, for unloading the faid outward cargo, , 
and receiving and taking in a loading of , , 
and thereafter to fail with his faid Ihip from' r 

the faid port and harbour of , and tranf- 
port the faid inward cargo diredtly for the 
port and harbour of  , and there to lie . 
and remain for the fpace of  work-wea- (i 
ther lie-days, for livering and unloading the L 
faid inward cargo ; and the laid A bound and I 
obliged him, his heirs and fucceflbrs, that he i 
Ihould do ins utmoit and exacted diligence in | 

iauing j: 
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[piling and tranfporting his laid {hip and car- 
>;o, and in loading and unloading the fame, 
t the feveral ports above written ; and that 
e fliould not fuffer any part thereof to be 

Spoiled, damnified, embezzled, or otherwifc 
way taken, by himfelf or crew, or by and 

ilhrough any defeat of his Ihip, or by and 
hrough the fault, negledt or negligence of 
imfelf, or his failors and crew; and to load 
nd unload the outward and inward cargoes 
hove mentioned, and to deliver the fame to 
he faid i>, or any having his order and com- 
niflxon, at the feveral ports above exprefled, 

lijvithin the fpace of days after the arrival 
f the fhrp, in good order and condition, fea- 
azard excepted allenarly: for the which 

taufes, the faid B bound and obliged him, 
pis heirs, executors, and fuccelfors, to make 
ood and thankful payment to the faid A, his 
eirs, executors, or aflignees, of the fum of 
■—, in part payment of his freight, within 
e fpace of  days after unloading of the 
id cargo of , at the fajd port and har- 

oour of ; and further, to make payment 
0 the faid A and his forefaids, of the fum of 
—, in lull and complete payment of freight 
r outward and inward cargoes, and that 
ithin days after the arrival of the laid 

hip with the inward cargo of  at the faid 
>ort and harbour of  , but longer delay, 

|vith the fum of  money forefaid of liqui- 
1 ate expenfes for each term’s faiizie, ai d an- 
iualrent of the faid haiil freight from the 1 e- 

fpeciive 
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fpeftive terms of payment above written un-. 
til payment of the fame ; and further, to pay 
to the faid A, the fum of , in name of capla- 
gan, with pewage, rowage, and petty pilotage, 
and all other port-duties, conform to the cu- 
ftom of the fea : attour, the faid B bound and 
obliged him and his forelaids, to pay to the 
faid A and his forefaids, the fum of mo- | 
Jtey forefaid for each day he fhoilld be detain- » 
ed through his default, at the refpedtive ports 
above written, attour the lie-davs above ex- 
prefled : and both the faid parties bound and 
obliged them and their forefaids, to obferve, 
fulfil, and implement their feveral parts of the 

premiifes hinc inde to others, and the party- 
failzier to pay to the party-obferver, or willing 
to obferve his part thereof, the fum of   
by and attour performance ; as the faid char- 
ter-party, of the date forefaid, more fully 
bears. After public reading of which char- ' 
ter-party, in prefence of the witneifes after a 
named, the faid A held forth and reprefented,, , 
That, in terms and implement of the charter- , 
party above recited, he, with his Ihip and i 
crew, did arrive in the faid port and harbour 
of , upon the  day of   current,. 
which he notified to the faid i>, [or C his fac- 
tor] ; and that he was ready to receive and take 
on board the faid loading of —— ; but the laid 
loading not being put on board, albeit the 
lie-days above mentioned be run out, there- 
fore the faid A protefled againfl the laid B for 
breach of charter-party, and that he might 

not 



f lit. IX. Of Ikftruments of Troteftaiion. 275 

n ot only be liable to him for the fum of  
■br each day he {hall hereafter be detained, 
•>ut alfo for the penalty above exprefied, in- 
i'lurrcd by him through failzie, and of all o- 
Ier coif, ikaith, damage, and expenfes, he, 

s Ihip, or crew, fhall happen to fuftain by 
id through his being detained longer than 
e lie-days above fpecified. Whereupon, and 

1 and fundry the premifles, the /aid A a Iked 
id took inftruments in the hands of me the 
id Notary-public fubfcribing. Thefe tilings 
ere done betwixt the hours of and  
;fore [or after] noon, place, day, month, 
;ar of God, and of his Majcity’s reign, refpec- 
ve above written, before and in prefence of 
), £, F, and G, witnelfes to the haill premilfes 
iccially called and required, &c. 

III. Mailers of drips do not only protefl: 
mietimes againd; their freighters, but like- 
ife agamft wind and weather. For if a vio- 

1 :nt llorm diall happen to a {hip and crew 
5 hen at fea, and the mailer and feamen, for 

t ving the drip, their own lives, and a part of 
ne cargo, throw overboard fome of the 

< oods, then the mafter ufually protefts againft 
ic ftonn, wind and weather, at the main- 

ill ; as alfo, if a {torm happen, and the wa- 
r thereby get into the hold, or damnify the 

pods, the mailer, in like manner, protells at 
e main-mall againll the llorm, wind, and 

eather, and takes fome of the crew witnefles: 
ad, in either of thefe cafes, as foon as he 

comes 
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comes to any port or ftation, he comes afhorei 
and brings his witneffes along with him be 
fore fome magiflrate or juflice of the peace, 
and a Notary-public, and caufes the witneffe 
depone upon the fad; and the deponing wit 
neffes, together with the judge, do fign this 
inllrument alongft with the Notary and his 
witnelfes. 

Injlrument againjl wind and weather. 

AT , &c. compeared J, mailer of the 
good Ihip called the , and with us 

palled to the perfonal prefence of 5, provof 
of the burgh of , and one of his Maje- 
fly’s jullices of the peace within the fhire [or 
county] of , and there held forth and re- 
presented, That whereas the faid A, as mailer 
of the faid Ihip, had failed with her in good! 
order and condition from the port of  
for the port of , and in his paffage, up 
on the   day of lall bypaft, about: 
the hour of , in the latitude of de 
grees and minutes, there arofe and hap- 
pened a prodigious Itorm of wind (<?) and rain 

which 

{a) If the inftrnment be taken againft wind and wea- ' 
ther, when by reafon of the tlorm water beats into the hold, ■ 
and damnifies the goods, fay, “ blowing from north-eaft: t» 

to welt and by north, which had driven the Ihip up- 1 

“ on 
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which continued for the fpace of ; and 
the fhip being in imminent hazard, and feve- 
ral times near overfet, he the laid mafter, ha- 
ving advifed with the mate and crew, found 
and concluded there was no way or means, in 
human probability, could be fallen upon to 
fave the fhip, mens lives, or cargo, but by 
lightening the fhip, and throwing over fome 
of the heavy goods; and accordingly he the 
faid mafter, mate, and crew were neceflitate, 
to prevent fhipwreck, to throw over the fol- 
lowing goods, viz. [Here the goods, and their 
feveral marks whereby they are dijtinguifhcd, are 
mentioned^', whereupon, in prefence of the 
mate and crew, he protefled at the main-malt 
againlt the wind and ftorm, and that it was 
the greateft hazard and neceility made him 

| lighten the Ihip, and throw over the goods 
it above mentioned, and that therefore he and 

I “ on the fliore along the coaft from to —, had he 
I “ not, for prefervation of the mens lives, (hip, and cargo, 
* “ carried as much fail as the liorm of wind would poffibly 

allow, to clear the leeward fliore, and get into an har- 
| “ hour, which laid the (hip fo along, and the fea making 
| “ a paffage over her, made him the faid mailer afraid of 
|j “ damage in the hold ; whereupon, in prefence of tjie mate 
|“ and crew, he protefted at the main-maft againft'the fea 
||| “ and ftorm of wind aforefaid, about of the clock 
] “ that afternoon : after which he with no fmall difficulty 
| “ got into the harbour of , where (he now lies : and 
1“ the faul rt, (hipmafter forefaid, for verifying what was 
p “ above reprefented, adduced and prefented, drc.” as in 

tntlie above inftrument. 

A a his 
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his crew might be free of the damage and 
lofs therethrough fuftained, in regard it could 
neither be imputed to any defect or fault in 
the fhip or mariners, but allenarly to the 
itorm; and, for verifying what was above re- 
prefented, adduced and prefented C, D, and 
£, three of the mariners then on board the 
fhip with him, and defired and craved that the 
faid B might call the witnelfes by their names, 
and take their oaths and depofitions upon the 
facts above reprefented. And the laid B ha- 
ving accordingly called the faid C, D, and E 
feverally, and they being all folemnly fworn 
and examined anent the fatts above reprefent- 
ed, they deponed, 1'hat the fafts above rela- 
ted by the faid .d, fnipmalfer aforcfaid, were 
real, juft, and true, and that was the truth as 
they Ihould anfwer to God. Whereupon (r/) 
the faid A of new again protefted againft the 
faid ftorin, and that he and his crew might 
be free of the damage and lofs of the goods 
thrown over board, as faid is, in regard the 
lightening of the fhip, by throwing over the 
fame, was abfolutely necelfary for preventing 

(a) If it be againft the ftorm when water beats into the 
hold, and damnifies the goods, fay, “ the faid A of new 
41 again protefted againft the itorm and wind, and that if a- 
“ ny damage has happened by water getting into the hold, 
“ he and his crew might be free thereof, the fame not be- 
“ ing occafioned by any infufficiency of the fiiip. or fault or 
“ negleft of the mailer and crew, but merely by the vk>- 
“ lence of the ftorm; and thereupon took inftrunients, 
“ etc.” as above. 

fhipwreck, 
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_ihipwreck, and faving the mens lives and re- 
Imainder of the cargo; and thereupon took 

inftruments in the hands of me Notary-public 
Hfubfcribiiig. Tliefe things were done, ire. 

i 
ilV. When an heritor fells any quantity of 

vi&ual, there is a contraft figned by him and 
the buyer, by which the heritor hands bound 

1 to deliver the quantity fold, by a certain dayr 

Sat the port or certain place agreed upon, to 
the buyer, or any having his order, and to 

! pay a fum agreed upon for each undelivered 
; boll; and, on the other hand, the buyer be- 
jcomes bound to pay the price at the time a- 
1 greed upon, with annualrent after the term of 
rlpayment, and that under a penalty: and if 
Ithe feller fail to deliver all or any part of the 
ivictual at the time limited, then the buyer pro- 

Jjtefts againft him tor the penalty due for each 
i.undelivered boll, and all other damages; as in 
ithe following fpecimen. 

1 

Injlrument the buyer of vidual agamji the feller. 

j ^ie kurgh of , ire. compeared per 
tonally A (a), and with us palled to the 

(tf), where the her of the laid burgh of 

(a) Or, “ C, as procurator for, and having power and 
|‘ commifEon from A, to receive the quantity of viclual af- 

ter mentioned.” 

A a 2 quantity 
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quantity of vi&ual under written was deli- 
verable in manner after fpecified; having, 
&c. a contraft of victual, of the date the 
 day of  laft bypaft, made, palled, 
and perfe&ed betwixt the faid A and B on 
the one and other parts; whereby the faid B 
(for the caufes therein fpecified) fold and dif- 
poned to the faid A, his heirs, executors, or 
allignees, all and haill the number and quan- 
tity of  bolls well-dight bear, and  
bolls good and fufficient ©at-meal, merchant- 
fluff and market-ware, of the growth of the 
lands of , crop and year of God  ; 
which number and quantity of  bolls of 
bear, and bolls of meal, of the quality, 
growth, and crop forefaid, the faid B bound 
and obliged him, his heirs, executors, and 
fucceffors, to deliver to the faid A and his 
forefaids, or any perfon having his or their 
order and commiflion, upon the pier of the 
laid burgh of (/'), betwixt the — and 
—— days of  then.next, now current; 
and that as follows, rAz. The bear, with the 
met and meafure of the faid burgh, and the 
meal at eight Hone weight per boll; and the 
faid B, in cafe of not delivery of the victual 
above written, within the time limited, there- 
by bound and obliged him and his forefaids, 

(/;) Or, “ the granaries and barns of R." 
{b) Or, “ within the granaries and barns of the 

“ faid B” 
to 
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to pay to the laid A and his forefaids, the funi 
of  Scots money for each undelivered 
boll of the faid bear, and money fore- 
faid for each undelivered boll of the meal a- 
bove mentioned; as the faid contract, of the 
date forefaid, more fully bears. After public 
reading of which contrail above written, by 
me the faid Notary-public, in prefence of the 
witnefl'es after named, the faid A (a') repre- 
fented, That, notwithstanding of the contract 
above mentioned, and that he had given no- 
tice to the faid A, that he was ready, willing, 
and attending, to receive from him the quan- 
tity of victual above mentioned, and that this 
was the lalt day of the time limited ; yet ne- 
verthelefs that the laid B had failed to deliver 
the haul quantity above mentioned [or   
bolls bear, and bolls meal]. And there- 
fore the faid A (f) protefted againlt the laid 
B for breach of contract, and that he might be 
liable for the faid fum of  for each unde- 
livered boll of the bear, and   money 
forefaid for each undelivered boll of the meal 
above mentioned, and for the penalty of the 
contrail, and for all other colt, Ikaith, and 
damage, fuffered or to be fuffered through 
the faid B his not implementing the laid con- 
trail ; and thereupon took inltruments, &c, 
Thefe things were done upon the pier of the 

{a) Or, u C, as procurator, and in name fbrefaid.’'’' 
Or, “ C, as procurator forefaid.” 

A a 3 laid 
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faid burgh (a), betwixt the hours of    
and before [cr after] noon, place, day', 
&c. 

V. Inflruments are like wife taken by ina- 
fters againh their apprentices and their cau- 
tioners, for the breach of one or other of the 
parts of the indenture, and for the penalty,, 
and other damages the mailer may fultain by 
the faid failure.. 

bjlrument a mafter againft his apprentice, for 
breach of indenture. 

A T, compeared perfonally within his 
d own dwelling-houfe in , havi g, &c. 
Ltters of indenture, made and palled betwixt 
him on the one part, and B, lawful fon to G 
of  , with confent of the faid G his faid 
father, and the faid G, as burden-taker and 
cautioner for his faid fon, on the other part, 
dated at  , the day of   years 
v. hi rtby (for the caufes therein fpecified) the 
faid B became apprentice and fervant to the 
faid A in his art, calling, and employment of 
 , for all the days, fpace, and years of 
■ , full and complete years, next and im- 
mediately following after his entry, which is 
tiieuby dtciareu to have been and begun, 

(a) Or, “ within the granaries or barns of the faid 

&C. 
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Js’c. [Here take in the obligatory part of the in- 
denture upon the apprentice and cautioner, then 

fy]’ as the laid indentures more fully pro- 
iibort: which indentures above written the 
!Taid A did exhibit, prefent, and deliver to me 
.l:he faid Notary-public, to be openly read in 

) prefence of the witnefTes under written , and 
Itvhich accordingly I did. After reading and 
bublilhing whereof, the faid A did reprefent, 
|n prefence of me and the faid witneffes. That 

| he faid B had molt wilfully failzied and con- 
u ravened all his parts and prelfations of the 

'aid indentures, in fo far as [Here infert the 
articular breaches, and then fayfl And therefore 
he faid A protelted, That the faid B, and C 

ijhis father and cautioner above written, may 
hot only be liable to him in the apprentice- 
tee, and liquidate penalty contained in the 

tpid indentures, but alfo for all colt, fkaith, 
mamage, and expenfes he may any wife lultain 
pr incur through the faid B his breaking his 
indentures, in manner particularly above ex- 
reffed. 'Whereupon, &c. 

or 

VI. If a meflenger Ihall, by virtue of let- 
ters ot caption, apprehend a debtor, and 
a hereafter give him feme time to pay the 
hlebt, upon ibme refponfal perfon’s granting 
1 >ond to prefent him at a fixed day, or other- 
1 vile to pay the debt; and if at the fixed day 

he debtor compear not, then the meflenger 
rirotefts the bond againlt him and his cau- 
tioner j and thereupon the cautioner becomes 

I. 
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bound and liable for the debt, and may be 
forced to pay by letters of horning upon the 
bond of prefentation and inftrument. 

Injlrumenf upon a bond of prefentation. 

A T  , &c. compeared perfonally 
•f *- melTenger, to whom the bo.;d of prefen- 
tation after mentioned is made and grantedi 
and with us paffed to the houfe of 7i, the 
place of prefentation under written, having, 
&c. {a) a bond of prefentation made and grant- 
ed by C as principal, and for and with him ZJ 
as cautioner, foverty, and full debtor for him. 
of the date the   day of   years j 
whereby (for the c-aufes therein fpecified) the 
faid C and D, principal and cautioner forel'aid, 
band and obliged them, conjunftly and feve- 
rally, their heirs, executors, and fuccelfors. 
either to enter and prefent the faid C prifoner 
to the faid A meflenger, or any other meffen- 
ger having the letters of caption therein con- 
taintd, and that within the dwelhng-houfe ol 
the laid i?, within the burgh of  , upon 
this day,' betw'ixt the hours of and  
upon the town-clock of the faid burgh, the 
afternoon of the laid day ; and that without 

(a) “ The bond of prefent ttion within written ; whicB 
“ bond he delivered to me Notary-public, to be read mio 
“ published to the witnefies prefe j uhirh I did: and .iff 
“ ter reading, if lire inilrument is on tire back of thtji 
bond. 

anyf 
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:;ny expede fufpenfion, pafled bill, or lift of 
Execution, prote&ion, or any other dilator, 
cop, or impediment whatfoever, which might 

f ny wife flop, hinder, or impede the putting 
a further execution, by incarceration or o- 
lerwife, the letters of caption therein men- 

soned, raifed at the inftance of £, againft the 
aid C, for not payment-making to him of the 
um of Scots money of principal,  
f liquidate expenfes, and certain bygone an- 

qualrents of the faid principal fum refting 
j .npaid, fpecified and contained in a bond 
|jnd obligation made and granted by the faid 
I I' to the faid £, dated  , regiftrate in the 

ooks of , the day of , and in 
ae letters of horning and execution thereof 
allowing upon the fame: or otherwife, in 
afe they Ihould happen to fail in all or in a- 
y part of the premilfes, then and in that 
afe they bound and obliged them, conjunftly 
nd feverally, and their forefaids, thankfully 
> content, pay, and deliver to the faid £, his 
eirs, executors, or aflignees, all and haill. 
ae forefaid fum of   money forefaid of 
rincipal, with the fum of money fore- 
lid of neceflary expenfes, expended by him 
1 doing diligence upon the laid bond, toge- 
ler with the fum of money forefaid of 
ygone annualrents of the faid principal fum 
siting at the date of the faid bond of pre- 
■ntation; extending, the faid principal fum, 

iygone annualrents, and necelfary expenfes 
above mentioned, at the date forefaid, to the 

fum 
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fum of ; and that betwixt and the term of > 
 next to come, but longer delay; with the ;: 

fum of money forefaid of liquidate ex - ‘ 
penfes in cafe of failzie; together alfo with 
the due and ordinary annualrent of the laid 
haill principal fum, accumulate as faid is, from 
the date of the faid bond of prefentation to 
the faid term of payment, and yearly, termly, I' 
and proportionally, during the not payment 
of the fame; as the faid bond of prefentation ' 
more fully bears. Which bond of prefenta-, 
tion above narrated the faid A, melfenger 
forefaid, and as procurator for the faid Ey 

(whofe power of procuratory wasclearly known 
to, and underflood by me the laid Notary- 
public), exhibited, prefented, and delivered 
to me the faid Notary-public, to be openly 
read and publilhed in prefence of the witnef- 
fes under written; all which accordingly I did. 1 

After the reading and publifhing of the faid 
bond of prefentation, and attending and wait- 
ing at the place above written till after the • 
faid hour of  in the afternoon upon the 
town-clock of the faid burgh, the day forefaid, 
the faid A, mefl'enger, and procurator lore- it 
faid, in regard the faid C and D had fail-4 , 
zied to prefent the faid C, this day, hour ; 
and place, in the terms and to the effeft 
mentioned in the faid bond of prefenta- 
tion, protefted, That they may be liable, con- 
junftly and feverally, to the laid E, and his 
forefaids, for payment or the faid accumulate 
fum of , annualrents thereof, and penal- 

ty i 
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:r above written (if incurred), at the faid 
| :rm of  next to come. Whereupon, 

I VII. When decreets are obtained againft 
ly perfon, in proceffes, where there is either 
) compearance made, or at lead no t fiectual 
ending for them ; and yet, when they ofier 
11s of fufpenfion of the charge on fuch de- 

J-eets. the fame are fometimes refufed ; the 
l:btor, in thefe cafes, behoves either to pay 
• go to prifon : and in thefe and the like ca- 
s, where people are compelled by force of 

;; ligence to pay debts they think not juft or 
Dt due, there is no remedy but to pay under 

!j‘oteftation, That it is not voluntary, but by 
irce of diligence ; and that the payment ihall 
fer no homologation, but that it may be cu- 
re for the payer to reduce the decreet, &c, 
barged on. 

ylrument by a debtor againji a creditor, forcing 
payment of a controverted debt. 

1*% T , err. compeared perfonally A, and 
with us pafl'ed to the perfonal prefence of 

I, and there reprefented and declared. That 
ipeit the faid B had obtained a decreet and 

llntence at his inftance againft him, before the 
nurds of Council and Seffion, [or fheriffs of 
I— ], whereby he was, for the caufes there- 
i fpecificd, decerned and ordained, drc. \Jicre 
I ke in the dccerniture of the decreet, and then 
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fay], upon which decreet the faid B having 
railed horning, and by virtue thereof caufed 
charge the faid A, for efchewing the dangei 
thereof, he offered a bill of fufpenfion of the 
faid charge before the Lord  , Ordi- 
nary on the bills for the time, which his Lord- 
fhip thought fit to refufe; yet neverthelefs. 
and notwithftanding thereof, the faid A de- ; 
clared, That he was convinced in his con-, 
fcience that the faid decreet was unjuft, and . 
neither founded upon law nor juftice, and | 
that he was wrongoufly compelled to pay the 
fmns therein contained by mere force of di- . 
ligence, to fhun imprifonment; and therefore. 
he the faid A protefted, That his paying the . 
fums contained in the faid decreet lhall nc i; 
wife be interpreted to be any homologation 01 
approbation of the fame, or of the diligence . 
following thereupon ; but that it maybe lei-[ 
fome and lawful to him to quarrel and reduce 
the fame upon any competent grounds in law. 
and to infill: for, and recover repetition of the 
faid fum, wrongoufly extorted from him vi c, - 
metu carceris, in manner above mentioned, as, 
accords of the law. Whereupon, &c. 

* '.1 | ! 

VIII. A party in a procefs, to whofe oatl 
an allegation or other point in difpute is re- 
ferred, is fometimes obliged to proteft againfl 
the other party to furnilh him an a£t for his 
deponing, in terms of the ad \o. pari. ibSd jj 
which is done in manner following. 

Inflrumen. 
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\lnjlriiment requiring an aft tc depone in aprocefs. 

AT, &c. compeared A. and patted with me 
Notary-public, &c. to tlie perfonal'pre- 

fen^e of B, advocate and procurator [or agent 
and doer] for C; and defired and required the 
faid B, conform to the loth aft, pari 1. feff. 
2,. Ja. VII. to furniih him the faid A with an 
(act to depone in the caufe purfued at the in- 
ftance of t!ie faid C againft him, tlie libel be- 

I ing referred to his oath, and the day of 
I  afligned to him for that effett; which 
Iithe faid B refuted to do; wherefore the laid 

\\A profelted, That he might be difmitted and 
liberate from deponing therein, in refpect he 
had made the forefaid requilition before any 
Circumduction, and after the term affigned 
miim to compear, in order to depotie in the 
(procefs, was elapfed. Whereupon, &e. 

IX. Mettengers have fometimes occafion to 
ake inftruments in the hands of a Notary up- 
>n deforcement in the execution of their of- 
ice, -and to protefl, That the refilters and de- 
orcers may be liable in the pains of law; 
Specially in poindings, where he has the op- 
lortunity of a Notary; but in captions, when 
his opportunity cannot fo well be had, his 
breaking his wand of peace in prefence of 
| is concurrences, and his own execution there- 
j n, is fufficient. 

Bb Injlrumcnt 
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hijlrwnent of deforcement.. 

AT, Nc. compeared A, me ffenger, and pafTedl 
with us, at command of letters of horn- 

ing and poinding after mentioned, to the 
dwelling-houfe of />, and to the ground of 
the lands of , where there were feveral 
.poindable goods and gear belonging to him ;[ 
liaving in his hands the laid letters of horning) 
and poinding, dated , and fignet —- 

■at the inftance of C, again If the faid B, and! 
execution of charge to make payment of 
the fum of of principal, and annualrent 
thereof relling unpaid and in time coming, 
contained in the faid letters, (the days where- 
of were long expired); and there, with hisjjfi 
blazon difplayed upon his bread, after exhi 
biting and reading the faid letters ol horning 
and poinding, and charge to make payment, 
the faid J, by virtue thereof, in his Majefty’s, 
name and authority apprehended, and was go- 
ing about to poind the faid goods and gear 
belonging to the faid B\ but he the faid /?, 
in a molt furious manner, did attack , and af~ 

fault the faid A, meflenger forefaid, with his; 
fword, itaff, or other weapon, in the execution 
of his office, and beat, bruifed, and wound- 

ed him, to the effuiion of his blood: andl 
therefore the faid A, meffenger forefaid, in 
regard he was forcibly refilled and deforced 
in the execution of h:s office, in manner fore 
/aid, did break Ins wand of peace, and pro- 

tclti-d. 

/ 
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tefted. That the faid B, the deforcer, had in- 
curred and might be liable in the pains and 
penalties of law provided and accullomed in 
the like cafes. Whereupon, ere. 

SECT. IV. 

Of inftrmienU in defuetude. 

I r r'HE following inflruments are fuch as 
j J rarely occur in practice, or fuch as are 
I entirely in defuetude ; of which neverthelefs it 
ill is thought proper to exhibit feme fpecimens.. 
I Of the find fort are inftruments of intima- 
Ition of a gift of marriage, and that on going 
ito kirk and market. Thofe entirely in difufe 
:are inltruments of inflitution and of appeal. 

\bflrument of intimation of a gift of marriagey 

and offer of a perfon agreeable. 

TN Dei nomine. Amen, &c. compeared per- 
fonally A, as procurator for, and in name 

and behalf of B, in vvhofe favour the gift of 
(the marriage after expreffed is given and 
granted, and in name and behalf of C his law- 
ful daughter, whofe procuratory was fuffi- 
pently known to me Notary-public in manner 
iftcr rehearfed ; and paffed to the perfonal pre- 
ence of D, having and holding in his hands 

) a certain gift and difpofition, made and grant- 

13 b 2 ed 
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cd to the faid B, by E, fuperior of the faid 
D his lands of  , and others therein fpe- 
cified, of the marriage of the faid D, and all 1 

profits and commodities thereto pertaining, 
dated  , together with a procuratory 
granted by the faid B and C to the faid A, 
to the effect after mentioned, dated ; 
and there, after public reading of the faid 
gift and procuratory in prefence of the faid 
D, and delivering him an attefted authentic 
double of the faid gift under my fign and 

fubfcription-manual, which was left with the 
faid Z), the faid A, as procurator forefaid, 
made due and lawful intimation to him of 
the forefaid gift of his marriage, and alfo of- j 
fered the faid C to him in marriage, as a per- 
fbn agreeable, without difgrace or difparage- 
ment, and required and defired him to take 
her in marriage, and to folemnize the fame in | 
facie eccleficE) with all folemnities ufual; and, 
for the better effedluating thereof, affigned 
and appointed the  day of   next, 

betwixt the rifing and fetting of the fun, for 
an interview and conference to be had there- 

upon, betwixt the faid D and C, within the 
Old kirk of Edinburgh, at that place thereof j 
where the Earl of Murray’s tomb is fituated, 

as an indifferent, fafe, and convenient place t 

for both parties to meet and treat as effeirs, j 4 
and thereupon to make, grant, and fubferibe , 
fufficient contraefs-matrimonial, containing * 

all claufes requifite, with a fufficient jointure ; 
therein, to the value of the third of the laid j- 
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. 1 D his rents, to be provided to the faid C as 
! party agreeable aforefaid ; otherwife defired 

\ the faid D himfelf would nominate and ap- 
1 point fome fpecial time and place, lawful and 

convenient, to the effect forcfaid, which the 
1 faid A, in name and behalf of the laid C and 
;'i Z>, promifed to keep and obferve lor their 
I parts : and in refpect the faid D made no an- 

fwer, either of promife to obferve and keep 
the faid day and place, or nomination of any 
other, neither refufed the famen offer made 
aforefaid, therefore the faid A, procurator 
forefaid, protefted folemnly. That the famen 
might be holden as a refufal, and protefted 
for the lingle and double avail of the faid D 
his marriage, and profits thereof, to be paid 
to the faid B as having right in manner fore- 

illaid, as accords of the law. Uponwhilk, &c» 

llnjlrument upon a performs going to kirk and 
market. 

J A T, compeared perfonally Ay granter 

ijt Ik °f difpolition after mentioned, and 
palTed with me and the laid witneffes, unfup- 
ported, helped, or aftifted any manner of way, 
to the  church of  , and there abode 
and continued for above an hour and an half, 
and heard , minifter of the faid church, 
preach, pray, and expound the fcriptures j 
and, after fermon was ended, and at the fe- 

sparation and dilfolving of the congregation, 

B b did 
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did exhibit and prefent to us the faid Nota- 
ry-public and witnefies, in the prefence and 
audience of many people Handing by, a dif- 
pofition made and granted by the faid A, to 
and in favour of B, of the date the   
day of   years; whereby (for the caufes 
therein fpecitled) the faid A fold, annailzied, 
and difponed, from him, his heirs, and all 
others his aflignees, to and in favour of the 
faid B, his heirs and aingnees whatfomever, 
all and haill [ Here irfert the lands'} lying with- 
in the parocliin of , and fheriffdom of 
 , together with all right, title, and in- 
tereli, claim of right, property, and polfef- 
fion, petitor and polTeflbr, which the laid A, 
and his predecelibrs, cedents, and authors, 
heirs and fucceffors, had, have, or any wife 
may have, claim, or pretend to the lands 
and others above difponed, or to any part or 
portion thereof, at any time bygone or to 
come : After exhibition, production, and in- 
fpeClion of the faid difpofition, in prcience 
of me Notary-public and witneffes alter men- 
tioned, and in the prefence and audience of 
many people Handing by, the faid A decla- 
red it was truly fubferibed by him ol the ; 
date the fame bears. And ficklike, the laid, i 
A did compear, upon the   day of , 
and year forefaid, in prefence of me the faid 
Notary-public and witnefles after exprelfed,. ; 
and with us palled, unfupported, helped, or r 
alhlted any manner of way, to the cloth mar- • 

ket of 3 Handing in the   thereof,. 
(market- 
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(market-time of day), when the people were 
fully convened ; and there did buy fome cloth 
and ftockingy, and thereafter did again pro- 
duce and exhibit the difpofition above writ- 
ten, and declared ut fupra in our prefence, 
and alfo in the prefence and audience of a 
great many other people {landing by. And 
upon ilk ane of the faid   and  days 
of , and year forefaid, the faid A did re- 
turn from the faid church and market, rcfpe- 
clivc and fucceflive, unfupported, helped, or 
afiided any manner of way ; and at ilk ane of 
the faid kirk and market, upon the refpe&ive 
days above exprefled, the faid A did proteft, 
That, feeing he had come to the faid places 
upon his own feet, without any help or fup- 
port whatlbever, that, conform to the laws 
of this kingdom, and particularly the atl of 
federunt 1692^ the faid difpofition was and 
might be holden and repute, in all time co- 
ming, an true, valid, and effectual deed. 
Whereupon, and all and fundry the premif- 
fes, the faid A, at ilk ane of the faid kirk and 
market, upon the refpective days above writ- 
ten, alked and took inftruments, in the hands, 
of me Notary-public fubfcribing, openly, at 
the Separation of the faid congregation, and 
in the lace of the faid public market, in the pre- 
fence and audience of the faid witneffes, and ma- 
ny other people convened at ilk ane of the faid 
places for the time. Thefe things were act- 
ed and done, at the faid church, in prefence, 
view, and audience of the people convened fov 

the 
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the time to hear divine fervice, upon the faid 
 day of , and year forefaid, betwixt 
the hours of and before noon ; and 
at the faid market, in view and audience of the 
people there convened, upon the faid day 
of , and year of God above written, be- 
twixt the hours of  and  alfo before 
noon, and that alfo before and in prefence of 
the witnefles under written refpedive, viz. at 
the faid church, B and C, and at the faid mar- 
ket, D and E, witneffes to the haill premules 
fpecially called and required. 

Jnjirument of injiitution of a minifler. 

AT, <&c. compeared perfonally a Reverend 1 

brother in Chrilt, Mr J, minifter of the 
gofpel at  , to whom the precept of infti- 
tution contained in the letters of collation af- 
ter fpecified is directed in manner after men- 
tioned ; together alfo with another Reverend 
brother in Chrift, Mr B, in whofe favour the 
faid collation and precept of inftitution is 
granted; and paffed with me the faid Notary- 
public, and witneffes under v/ritten, accom- 
panied with molt of the heritors of the parilh 
of  , to the parilh-church thereof; and 
there the faid Mr A pra.ycd, preached, and 
made an excellent fermon,. fuitable to the oc- 
cafion ; and after divine fervice was ended, 
he did exhibit and produce in prefence of 
us the faid Notary-public and witneffes, and 

alfo 



Tit. IX. Of Injlruments in Defuetude. 297 

ialfo in prefence of the faid heritors and con- 
i'gregation, convened at the time, letters of 

j collation, containing the precept of inllitution 
: under written, made and granted by a Reve- 
irend brother in Chrift, Mr C minifter of the 
'gofpel at  , moderator of the prefbytery 
of , and the remanent Pveverend brethren 
and members of the faid prefbytery, in fa- 

:vour of the faid Mr B, of the date  , 
and containing the precept of inllitution un- 
der written; mentioning, That, forafmuchas 
an Noble and Potent Earl, D Earl of , 
undoubted patron of the faid parilh of , 
|by his letters of prefentation, of the date the 

- day of years, for the caufes there- 
n fpecified, had nominated and prefented the 
aid Mr B to be minifter of God’s word with- 

the faid parilh of —, and to the haill 
onftant local and modified ftipend, both par-; 
bnage and vicarage, of the faid parilh, and to' 
he manfe, glebe, yards, houfes, biggings, and 
ertinents thereof, during all the days of his 
ifetime, now vacant, and in the hands, and 
t the difpofal and prefentation of the faid 
ioble Eail, by the death [or tranfportation3 
1 Mr C, late minilter and incumbent thereat; 
nd defired and required the faid Reverend 
oderator, and remanent brethren and mem- 

crs of the faid prefbytery, to try and examine 
he qualifications, literature, and converfation 

the faid Mr B, and his abilities to difcharge 
he office of a minifter within the faid church 
and parilh of  , and, being qualified, to 

x receive 
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receive and admit him thereto: and accor- 
dingly tile faid Reverend moderator, and re- 
manent brethren and members of the laid 
prefbytery, having examined and tried the 
qualifications, literature, and converiation of 
the faid Mr B, conform to the acts of the 
General Affembly of the kirk of Scotland, 
found him meet, able,, and qualified, to ufe 
and difcharge the office and function of a 
minifter in the church of God, and therefore 
admitted him as minifter at the faid kirk 
of , and in and to all and haill the con- 
ftant local modified ftipend, both parfonage 
and vicarage, of the faid kirk of , and in 
and to the manfe and glebe, with houfes, 
biggings, yards, and haill parts, pendicles, and 
pertinents thereof, during his lifetime, and 
ferving the cure at the faid- kirk, as faid is; 
as the faid letters of prefentatkm, of the date 
forefaid, with the letters of collation, con- 
taining therein the precept of inifitution un- 
der written, at more length proports. Which 
letters of collation the laid Mr A gave and 
delivered to me the laid Notary-public, to 
be openly read and publiihed, in prefence of 
the faid witneffes, heritors, and congregation, 
convened for the time; and all which accor- > 
dingly I did. Of the which precept of in- 
fiitution, contained in the faki letters of col- 
lation, the tenor follows: And to the effeft the 
faid Mr B may have inftitution in the fore- . 
faid kirk, and be put in the poiTcilion of 
the manfe, glebe, office-houfes, and per- 

tinents 
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t jnents thereto belonging, we the faid mode- 
rator and remanent brethren oi the faid pref- 
Jbytery of  require you D minifter at 

  , clccled and chofen by us to that effect, 
o pal's, with the faid Mr to the faid kirk 
 , upon a lawful and convenient day, 

and there to give inflitution to the faid Mr 
,p, as ininifter of the faid kirk, by delivering 
to him the Holy Bible, or book of God, with 
ij.he keys of the church-door thereof, and alfo 
steal and actual poffeffion of all and haill the 
■Ibrefaid local and modified ftipend, manfe, 
'glebe, office-houfes, and pertinents thereof, a- 
(pove expreifed, by delivering to him earth and 
i tone of the ground of the faid manfe and glebe, 

:o be bruiked, enjoyed, and polfefied by him, 
is freely as any minilter heretofore bruiked, 
fnjoyed, and potfeffed the fame, and that du- 

ing all the days of his liftime, and ferving 
Ihe cure at the faid church, wherethrough he 
nay be anfwered, obeyed, and paid cf the 
laid fruits and duties, great and final], of the, 
aid benifice, the crop and year of God —, 

iind in all time coming during the foace fore- 
' aid; after tire form and tenor of the faid let- 
ers of prefentation above written, and thefe 
uir letters of collation, and this our precept 

)f inflitution, in all points. The which to 
io, we commit to you our full power, by 
hefe prefents. [_Rcgijiration and condufion as in 
he p cccpt ; and then fay]. Sic fubfcmbitur, E, 
noderater, F G, H J, K L, witneffes. Af_ 
:er the reading and publifhing of the whicq 
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letters of collation and precept of inditutionlt 
above written, the faid Mr A, by virtue there* 
of, in prefence of me the faid Notary-public t 
and witnefles under written, and of the heri* 
tors, elders, and parilhioners there convened, 
received and admitted the faid Mr B, there 
perfonally prefent, to be minifter at the faid 
kirk of , by delivering to him the Holy 
Bible, or book of God, who accepted there- 
of, with the keys of the door of the faid 
kirk; charging him, in the name of God, to 
life, difcharge, and exercife the office and func- 
tion of a faithful minuter and paftor within, 
the parifh forefaid ; and thereafter received, 
the promife of fome of the heritors, elders,, 
and pariffiioners ot the faid pariffi, in name 
of the reft, for their obedience to the faid 
Mr B, and concurrence with him in the work 
of his miniitry: and thereafter pafted to the 
ground of the faid manfe and glebe, pertain- 
ing and belonging to the faid kirk, and there 
gave to the faid Mr i>, perfonally prefent, and 
accepting, a^ faid is, real, actual, and corporal . 
ppfTeffion thereof, and of the conflant local 
and modified tiipend of the faid pariffi, both 
parfonage and vicarage, and with free iffi and 
entry, and all other commodities and privi- . 
leges whatfoever thereto belonging, by deli- > 
very into his hands of earth and hone of the 
ground of the faid manfe and glebe, with the 
ordinary and ufual lolemnities ; after the form. 
and tenor of the faid letters of prefentation, 
and letters of collation, and precept of infti- 

tution 
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f ution above expreffed, and daily cuftom ob- 
erved in the like cafes, in all points, none 

|oppofing or contradicting the fame. Where- 
upon, and all and fundry the premifles, the 
aid Mr B alked and took inftruments, &c. 

By an article of the claim of right, in the 
ear 1689, it is declared, That the fubjeCt 

:hath full privilege to proteft to king and par- 
iament for remedy in law againft the fenten- 
es of the Lords of Seflion, provided thefe 
roteds flop not the execution of the decreet 

.•pronounced. 
jjj According to which law, both purfuer and 
^defenders, who conceived themfelves lefed. 
Hand defigned to make ufe of this privilege, 
jdid proteft, in this manner. Within the fpace 

f ten days after pronouncing the fentence 
omplained of, the party lefed, or an attorney, 
y a writing under his hand, impowered to 
roteft, did compear at the inner-houfe bar, 
hile the Lords were fitting, and produced a 
rit, figned by himfelf or his contlituent, 

aentioning one or more of the reafons for 
hich he conceived thefe interlocutors fhould 
e reverfed; and, for remedy in law againft 

he fame, the party, or an attorney in his 
ame, protefted to king and parliament; and 

^hereupon craved inftruments of court. Which 
written proteftation, with a piece of money 
n name ot inftrument-money, was delivered 
:o the clerk to the procefs, or to any other of 
the inner-houfe clerks: and the Lords did 

C c admit 
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admit the proteftation. But becaufe the clerks 
did not give extracts of fuch inflruments^ 
xvithout fpecial orders from the Lords, the: 
party protefting brought with him a Notary, 
hr whofe hands likewife he took indruments, 
before witnefl'es prefent. i\nd this was the 
manner ufed in profecuting of the appeal be- 
fore the Union, and was lb prefcribed by a cl 
2. pari. 1695. But now. 

Since the union of the two kingdoms, the 
proteflation or appeal for remedy in law is 
profecuted before the Lords Spiritual and 
Temporal in the parliament of Great Britain 
affembled, and the aftion thereon is prefcribed 
by the laws of South Britain : fo that the in- 
llrument of protelt before noticed is now 
wholly in defuetude. However, a fpecimen 
is fubjoined. 

Injlrument of Appeal. 

AT , &c. The which day, in prefence 
of the Right Honourable the Lords of 

Council and Seffion, fitting in judgment with- 
in the new feffion-houfe of the burgh of L- 
dinburgh, in the parliament-clofe, and alfo 
in prefence of me Notary public fubfcribing, 
and witnefles after named, compeared per- 
fonally A of  (a), and there reprefented, 

(o) Or, “ as procurator and attorney, fpecially con- 
“ (titute by st of , to the effeS under written, con-1 
“ form to the letters of procuratory and attorney granted 
“ tbereanent, of date the day of 

r]hat 
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That it was declared by the claim of right, that 
lit is the right and privilege of the fubjects, to 
ijjprotelt for remeid of law to the King andPar- 
Sliament, againft the fentences pronounced by 
lithe faid Lords of Seffion; and he conceiving- 
•Ihimfelf lefed by a fentence or interlocutor 

1 pronounced by the faid Lords, in the pro- 
acefs and aftion commenced and depending 

: before their Lordfhips, at the inftance of D, 
1 againfl the faid A, upon the day of — 
j whereby the faid Lords, &c. f Here take in 

y the interlocutor'], and that notwithftanding of 
; all the grounds in law to the contrary founded 

ill upon, and advanced by his lawyers, in the 
it minutes of procefs, informations and redaim- 
:il| ing petitions given in to the faid Lords, for 
I him, againft the faid D, in the procefs above 
j| mentioned: and therefore the faid A («v), did 
I appeal from the faid Lords of Council and 
| Seffion, to his Majefty and the Peers of the 

kingdom of Great Britain in parliament af- 
iijfembled, and protefted for remeid of law, 
|l and that the faid fentence or interlocutor might 

| be reviewed and reverfed by his Majefty and 
n his faid Peers, as accords of law : an copy or 
I fchedule of which appeal and proteftation (£), 
fj the faid A prefented and gave in to Mr , 
I one of the principal clerks of Seffion, and clerk 

I! to the faid procefs; and thereupon took ixir 

j (ff) Or, “ B, as procurator forcfaicl ” 
(b) Or, if there be a procurator, fay, “ with the faid 

J “ letters of procjiratory or attorney, the faid 5,” ire. 

C c 2 ftruments.. 
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llruments in his hands, and alfo in the handM] 
ot me Notary-public fubfcribing. Thefe thingslj 
were afted and done, publicly, in the audience! 
of the faid Lords fitting in judgment, as faid 
is, in the new feflion-houfe of the burgh of 
Edinburgh, betwixt the hours of   and 
 before noon, place, day, month, &c. 

The foregoing Inffrument of Inftitution of 
Minifters, and of Proteft for Appeal and Re- 
meid at Law, are entirely in difufe, the firft 
being fuperfeded by way of act in the prefby- 
tery, and the other by the ad of Union of the 

two kingdoms. 

For the further information of our readers, 
we fubjoin the prefent mode of carrying caufes 
by appeal from the Court of Seflion to the 
Houfe of Peers, which any perfon thinking 
himfelf aggrieved by a judgment of the Court 
may, without any proteftation or form of law, 
do at any time within five years from extrad- 
ing the decreet or fentence ; but iuch limita- 
tion does not Itrike againft minors, perfons non 
compos, imprifoned, or out of the kingdom. 
The application to Parliament is by petition, in 
this form: 

Unto . 
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UJnto the Right Honourable the Lords Spiritual 
and ’Temporal in Parliament affembled, 

|The humble Petition and Appeal of A B, 

Shezvethy 

[Firft narrate the cafe, and the interlocutors 
meant to be appealed from.] 

By thefe interlocutors your petitioner is ad- 
vifed and humbly conceives that he is greatly 
aggrieved, and begs leave to appeal againll 
the fame, as contrary to law and juflice. 

Your petitioner, therefore, does humbly 
pray, that your Lordfhips will be pleafed 
to grant the ufual warrant for lerving 
this petition of appeal on the faid C D, or 
upon his known counfel or agent before 
the Court of Seffion in Scotland, and that 
he may be ordered to put in his anfwers 
thereto; and hope that your Lordihips, up- 
on hearing the caufe, will reverfe, vary, or 
alter the faid interlocutors, and give fuch 
relief in the premilfes as to your great 
wifdom lhall feem proper. 

And your petitioner {hall ever pray, &e. 

This petition is figned by one of the coun- 
fel for the .appellant, and tranfmitted to Lon- 
don ; and an order of appeal is immediately 
obtained thereon, which runs in a form fimi- 
lar to what follows: 

C c 3 Order 
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| 
Order of Appeal, or Warrant for Service. 

Die Jovis, 2ido Januarii 1777. [ 
I 

UPON reading the petition and appeal of 
A B, complaining of certain interlocu- 1 

tors of the Court of Seffion in Scotland, of 
the of December , and  of Ja- • 
nuary inflant, and praying that the fame may 
be reverfed or varied, and that the appellant [ 
may have fuch relief in the premiffes as to this 
Houfe fhall feem meet, and that C D may be 
required to anfwer faid appeal; it is ordered 
by the Lords Spiritual and Temporal in Par- 
liament aflembled, that the faid C D may 
have a copy of faid appeal, and do put in his 
anfwers thereto, in writing, on or before the 
  day of   next; and that fervice of 
this order upon his agents, folicitors, &c. in 
the court below be deemed good ferviee. 

(Signed) Ashley Cooper, Clcr. Pari. 

This order being obtained is fent down to 
Scotland; and any perfon, generally the a- 
gent for the appellant, or his clerk (as there 
is no neceflity for his being a notary), intimates J 
or ferves the order of appeal to the agent or 
counfel for the other party, by delivering to t 
him a copy of the order, and {hewing the ori- I 
ginal. 1 he effect of this order and fervice is i 
iimilar to that of a lift on a bill of fufpenfion, 
and puts a ftop to ail further a£tion or proce- 
dure in the caufe or matter in the court below. I 

When ! 
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When the fervnce is thus made, the perfon 
•who makes it muft go before a magiftrate or 
juftice of peace, and give his affidavit thereon^ 
in the following form : 

A 

1 
Affidavit on ferving of an Appeal. 

T Edinburgh, the day of years,. 
In prefence of J D, Efq; one of the 

prefent bailies of this city, and one of his Maje- 
fly’s juflices of peace within the fame, appeared 
C G, writer to his Majefty’s fignet, who ma- 
keth oath, that he did this day duly ferve the 

' within written order of appeal of the Lords 
^Spiritual and Temporal in Parliament af- 
Ifembled, on the petition and appeal of the faid 
|! A B, upon W H writer to his Majelty’s fig- 
met, as agent or folicitor for the faid C D; 

• and that he made fuch fervice upon the faid 
I IT H, by delivering to him a full copy of the 
jfaid order, and {hewing to him the original 

1 order itfelf. And this is truth as he ffiall an- 
(jfwer to God. 

QS/V fnbfcribitur.~] 

10 This affidavit is generally written on the 
back of the order of appeal, and is fent to 
London, where the caufe is managed before 
the Houfe of Lords by a folicitor there. 

Having 
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Having now finifhed the matter of inftruJ 
ments, both as to heritable and perfonalj 
rights, I fhall, in the next place, by way 
of Conclusion, give fome advices to No- 
taries in relation to a right difcharge of their 
duty, and at the fame time take occafion tO' 
confider the feveral punilhments the law in- 
flicts upon fuch Notaries as tranfgrefs in the; 
pra&ice of their employment. 

CONCLUSION. 
' 

■ ^ 
. 

j 

.: 

| ft 
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j 

CONCLUSION. 

| . 
Advice to Notaries for right difeharging their 

( duty: wherein is Jhewn the punifhment the law 
i | inf ids upon them, when they offend and tranf- 
jl grefs in the pradice of their employment. 

i. /^VUR kings and rulers have provided 

\_J divers good remedies againft the 
vil which falfe Notaries, called by the civi- 

ians Notarii pntativi, or ethers who were le- 
gally created, but were dilhoneft, might do 
o the republic: As, firft, by ad 64. pari. 
1503, the bifliops are ordered to call before 
'hem the Notaries within their diocefe, and 
o take inquifition of their demeanour and 
I fame, and to deprive the culpable, and to pu- 
iiilh them according to their demerit. And 
moreover, the bilhops are ordained to make 
Inquifition of them that ufe falfe inftruments, 
nd, where it belongs to their office, to pu- 

iffi them, or to fend them to the king. Vid. 
ipra, />. 13. 6J 21. 

§ 2. About the year 1540, it was obferved, 
hat, for covering fraud and falfehood, and to 
under the villainy to be difeovered, the falfe 

Notaries .did vary their mutual fign and fub- 
:ription. To put a Hop to this undue prac- 
ice, by ad 76. of the parliament held that 

year, 
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year, the fheriff is ordained to call before bin , 
all laic Notaries within his Iheriffdom, ant 
to have a book, in which the Notaries to bi . 
admitted are to write their fubfcription an> . 
fign manual, ficklike as they fubfcribe all in 
ftruments, and as they will ufe in time ca j 
ming; otherwife their inftruments Hiall mak - 
no faith. And the ordinaries are ordered t» 
do the like, with refpedt to Notaries withij 
their diocefe who are fpiritual Men. Vid.fupm 
p. 14. dr 17. And by ad 79. pari. 1563, th<j 
Lords of Seffion are ordered, when they aql 
mit Notaries, (for that adt gives to them the 
authority and jurildicfion), to cauie regiftrat<, 
their fign and fubfcription which they IhalT 
ufe after their admilhon. Vide fupra^p. 18' 

inffia, § 5. j 

As alfc, it appeared, that many Notarie. 
had vitiated their protocol-books, by riviej 
the leaves out of them, and by writing falft 
inftruments upon the blank paper, or by in: 
ferting of Iheets of paper whereupon inftnr 
ments were falfified by alteration of the date: 
of inftruments; wherethrough the lieges were 
much damnified. For remedying this evil in 
fome meafure, by ad 43. pari. 1555, all K01 
taries are ordered to compear belore the Lord: 
of Sellion, bringing with them their proto, 
cols, to be marked by the Lords, the lea j 
numbered, and the blanks marked, 
V'td. fupra, p. 17. 27. and by ad 45- Pari\ 
1387, they are ordered to prefent before th*j 

. Lord;. 
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.ords of Seffion their protocol-books, to be 
y them conlidered; and, if they fail, to be 
eprived. Ail inftruments thereafter given 
irth by them are declared null, themfelves 
eclared tranfgreffors of the king’s laws, and 

be punillied as perfons defamed and un- 
orthy to bear office. ViJ. fupra, p. 27. 

§ 3. Perfons not authorifed and admitted 
otaries as the law preferibes, and yet prac- 
fmg as fuch, their inftruments are by the a- 
ove-cited aft 76. pari. 1540, ordained to 
take no faith. See Perez, ad tit. Cod. Si fer- 
ns aut Ubertus ad decurionatum adfpiraverit, n. 

ad tit. 50. lib. 12. Cod. n. 6. 
§ 4. For puniffiment of falfe Notaries, and 

tofe that make falfe inftruments, or who 
aufe one to make ialfe inftruments, or who 
fe the fame wittingly, it is by aft 80. pari. 
540, ftatute, That fuch perfons be puniffied 
their perfons and goods with all rigour, as 
is provided, by the dilpofttion of the com- 

non law, both canon and civil, and by the da- 
tes of the realm. 
Now, by the civil or Roman law, /. 1. § ult. 
ad leg. Corneliam defaljis, Patna falji vel quaji 

'Ifi, deport at io cjl, et omnium bonorum public a- 
I'o; et, Ji fervits eorum quid admiferit, ultimo fup- 
licio affici jubetur: i. e. Falfehood, or quafi falfe- 
iood, is puniihed by deportation, or banifh- 
aent, and publication or efeheat of all the 
uilty perfon’s eftate and goods; and a bond- 

aan, if guilty, was to be put to death. 
The 
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The civilians call quafi falfum, when a No« 
tary, or any other called to write one’s tefta- j 
ment, writes to himfelf either a fhare of the 
heritage, or a legacy, or the like, even though 
the tehator fhould diftate it accordingly, the 
law punifhing this quafi falfehood in the fame i 
way as the other, tit. Cod, de his quifbi adfcri-1 
bunt in tef amento, et Brim, et Perez, ad d. t. 

Lawyers are of opinion, that, to infer this ( 
crime of falfehood, it is fufficient if the falfe: j 
initrument be formed with all the folemnities,, 
and that it can hurt another, Brim, ad l. 8. 
Cod. h. t. n. 6. & 7. And again he obferves,, 
upon /. 20. of that title, that falfehood is not 
faid to be committed where there is not fraud '1 
or dole. The making an inftrument to bear, 
a faife date, and not the true time when the f 
matters therein mentioned were tranfafted, 
infers falfehood, /. 15. Cod. h. t. & Brun. ibid. \ 
n. 3. 

An inflrument or other writing perfe£led 

by all the folemnities requifite in law, is pre- 
fumed to be true; fo that the ufer needs not t 
prove the verity of it, unlefs by ocular infpec- 
tion it appear to be fufpicious, or when the : 
Notary, or his fubfcription and feal is not ( 

known to any, /. ult. Cod. ad /. Cornel, defalfts. . 
But although it be not fufpect in appearance, ; 

it may be tuife, and the other party may prove 1 
its falfehood. 

Wherefore, he who ufes a falfe inftrument t 
is undoubtedly prefuined author of the lalfe- • 

hOOd y 
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hood; or, being participant of it, is made 
guilty, unlefs he prove his innocency, by pro- 

iducing the perfon from whom he got the in- 
Jftrument, and by declaring that he will ab- 
ilain from ufing it: for otherwife the foie 
ufe of the inftrument fubjecls one to the pain 
and guilt of falfehood, though he was not 
maker and writer of it, /. 8. Cod. ad 1. 
Cornel, de falfis. See Perez, ad d. i. rt. 3. vol. 1. 
p. 189. Menochius, in his Arbitrary cafes, cafe 
315. n. 29. fays, that this declaration and re- 
pentance is received at any time before fen- 
tence; and makes a dihinftion between the 
ufer, and the author of the falfe writing ; 
which laft cannot efcape being procefled, 
though he would abltain from the ufe of it; 
for by the aft or writing the guilt is clofed : 

whereas, in the other, the ufe makes the 
jlguilt} fo that the ufer, by withdrawing in 

time, is free from the punilhment indifted on 
falfaries, /. 13. % \.ff. ad l. Cornel, de falfis ; 

|but not from a pecuniary mulft impofed at. 
tithe diferetion of the judge, nor from the ex- 
ipences of plea, Ant. Faber, in Cod. b. t. defin. 
10. & 12. 

By acl 43. pari. 1555, it is ftatute, That 
otaries convift of falfehood, or who fhall, 

fter they are difeharged by the Lords, ufe 
he office of a Notary, fhall be punifhed by the 

efeheat of their moveable goods, to the ufe of 
die fovereign, fhall want their right hand, 
and fhall be banifhed the realm for ever, 

D d and 
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and fliall further lofe their life, as the quality 
of the caufe requires, at the difcretion of the 
judge: and tlie caufers of thefe falfehoods! 
are ordained to receive the fame punilhmentJ 
Vid. fupra, p. 13. and act 22. pari. 1551, and 
78. pari. 1563. 

The modern common law in Fairope makes 
the punifhment of falfehood arbitrary, which 
may, in certain cafes and circumllances, be! 
extended even to lofs of life, as in /. 1. pr. 
& j 1. ff. ad I. Cornel, dc ficariis. Vid. 1. 22. 
fin. Cod. ad /. Cornel, de fal/isy et Wcfenb. ad L 
Cornel, de fiilfis, n. 12. G: on. de II. abrogatis* 
§ 7. Iffi/t. dcpublicis judiciis, and the authors 
there cited, and Deut. xix. 16. & fcqq. 

To banifhment and efeheat of goods, ap- 
pointed by the Roman law, our ftatute fuper- 
adds the lofs of the right hand; which is ta- 
ken from the feudal law : Scriba vero. nui fal- 
fum alicnatiords infir amentum feiens confer ipfcr it y 

pojl amiffiionem officii, cum inf amice periculo, ma~ 
num amt tat, F. 2. tit. 55. de probibita feudi a- 
llenatione, per Fridcr. verf. Callidis infuper ma- 
chinationibus, be. But the feudal law not de. 
fining which of the two hands fhould be cut 
off, the feudal lawyers determine that the faile 
Notary Ihould lofe the hand with which he: 
writ the falfe inftrument; for they fay he: 
fhould be punifhed in that hand which tref- 
paffed, that he may not a fecond time com- 
mit the like crime, Akiarott. dc feud. c. de ' 
probib. feud, alien, per Frid. § Scriba, n. 4 
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1 And the writing hand being regularly the 
{right one, our ilatute orders the lofs of it. 
iAnd the reafon of this punifhment feems to 
be grounded upon the equity of the thing ; 

; for it is but reafonable that that part of the 
1 body fhould fuffer, which committed the 
; crime. And we may obferve in Sueton, in 
the life of Galba, c. 9. p. 467. in uf. Delph. 
where he caufed cut off the hands of a banker 

i who dealt unfairly, and caufed nail them to 
his counter. See the fame author in the life 
of Claudius, cap. 15. />• 371. and /. 3. Cod. 

\ de Jervis fugitives. As alfo, we fee fomething 
I of this nature warranted by the Levitical law, 

D cut. cap. xxv. v. 12. 
By a decifion, 14th July 1638, Dunbar 

contra Dunbar, obferved by Curie, the Lords 
remitted Thomas Tulloch, and William For- 

; fyth Notary, to the juftices, to be proceeds 
I ed againft according to the courfe of law, 

J which infliiffs death for forging a charter. But 
becaufe Forfyth the Notary had confeffed in- 
genuoufly at the firft, and contributed great- 
ly to the trial, by declaring all the circum- 

I fiances of the forgery, they recommended to 
I the juffice-general to fpare his life, and in- 

flict any other punilhment, fo as the fame 
might be fpared. 

§ 5. As to Notaries not duly admitted, it 
is ffatute, by aft yc). pari. 1563, That none 
exerce the office, under the pain of death, 
unlcfs they be (created by the Sovereign) ex- 

D d 2 amined 
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amined and admitted by the Lords of Seliion, 
and their inftruments or notes are ordained to f 

make no faith. Vid. fupra,p. 19. and §. 2. ■ 
Neverthelefs Sir George Mackenzie, follow- - 
ing the civilians, obferves upon aft 78. of I 
this parliament, that it has been found, that ^ 
evidents fubfcribed by Notaries once admit- ;- 
ted, though they are after difcharged, are va- 
lid, they having ftill been habite and reputed 
to be Notaries. For though the Notary be 
deprived, it will not vitiate the inltrument 1 

taken bona fide by perfons who knew not his 
deprivation, till it be commonly known, or 1 

letters of publication intimate at the market- - 
crofs. But this is not indulged to inftruments 
taken and written by thofe who never were 
admitted to the office : for they are punifhed 

to death, and their inftruments are wholly 
void and null, a-g. /. 7. Cod. de numer. aclua- 
t'iis, &c. 

§ 6. When there is no external proof for 
indication of the falfehood of an inftrument, 
and yet the Notary owns and affirms, that, 
in the forming and extending of it, he af- 
jferts what is falfe, the doubt is, What can be 
the effect of this confeflion ? For folving of it, 
notice the polition, That credit is not to be 
given to a Notary, affirming, even in the 
point of death, he wrote what is not true, 
when by this declaration there arifeth preju- 
dice to a third party, Surd, decif. 107. 135. 

Tyraquel, in his treatife upon /. 89. $ 1 • f'- de 
verb. 
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\ verb. fig. n. 9. /. 365. inftances a queftion 
! moved by Baldus, If we fhall Hand to the fay- 
, ing of a Notary compearing in judgment, and 
faying, that, in the inftrument fet iorth in the 

f,libel, he did commit an error? And though 
i Baldus fays, firft, that it would feem the par- 
j ties ought to hand by the declaration of the 

1! Notary, becaufe for that end they chufed 
Shim ; yet in the end he concludes the contra- 

ry, for this reafon, That the ele&ion and 
hi commiflion of the parties is to be underftood 
[jof the firft aft; and fo it would appear the 
'|Notary was chofen and commiffioned, that he 
tj might teftify but once, and not that he might 
j| correft and undo what he had fo faid. And 

1 it is the vulgar opinion of lawyers, £uando 
Ij t eft is divcrfimodo in judicio depofuit,fatur primo 
I dicht, as is obferved by Surd, in decif. 135. 

n. 11. See the authors there cited. 
§ 7. If a Notary hath doloufly or fraudful- 

[I ly omitted to infert in his inftrument any thing 
p material or fubftantial, he is in law liable to 
U the party lefed for damage and intereft, which 
p may be liquidated by an oath in litem. See 
| Brun. ad l. ult. Cod. de magif rati bus convenient 
b dis, n. 2. & 3. and the lawyers there cited, 
tj And when a Notary leaves out of his inflru- 

ment what by cuftom and ftyle of fuch wri- 
[| tings lie ought to infert, he is to be punilhedj 
| for it is not in his power to difpenfe with fuch; 

for he is prefumed to know the laws and com- 
I mbn cuftoms of the country. Again, lawyers. 

D d 3 axe. 
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are of opinion, that, in a Notary unlkilful of 
his profefiion, the miftakes Ihould be impu- 
ted to fraud and dole, rather than to igno- 
rance, it being a fliameful thing for him to 
be ignorant of what pertains to his office ; 
yet neverthelefs he is not to be puniffied as a | 
ialfary, Jrti. Ferrcn. comment, in confuetud. Bur- 
digal. § 12. tit. defeud. p. 274. and the authors 
there cited. But a Notary is to be punilhed 
for drawing a contract that is prohibited, as I 
thofe wittingly contrived to be ufurary, and 
yet to efcape the pains of law inftidted on fuch ! 
perfons, Alvarot. de feud. c. de prchib. feud, 
alien.per Frid. § Scriba, n. 1. fol. 266. Gafp. t 
Ant. Thefaurus. in ffiuajlicn. Forenf q. 36. lib. 1. i t 
p. 93. mentions a cafe of a Notary, who be- 
ing required to form a teftament thus, “ I i 
“ inftitute Caius to be my heir, fo that he 
“ cannot difpofe of my goods above two hun- 
“ red pounds ; and in the remainder I in- 
“ Ilitute the children of the fame Caius.” 

did, in place of that, inftitute Caius univerfal 
heir, but fo as that he could only difpofe of 
L. 200, and thereafter did fubftitute Caius’s 
children. And thus, as to the children, in i 
place of an inftitution, he made a fubftitu- 
tion ; between which there is a fubftantial dif- ; t 
ference. This being complained of, a que- 
ition was moved for condemning the Notary 
of lallehood ; for the changing of the truth 
may be fo calkd. But it was ailedged for the : 
Notary, that there appeared more of error 

and 
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ijmd ignorance, than of faliity, which is not 
ightly to be admitted or prefumed; and that 
rme’s deed ihould be interpreted many ways 
ather than denominated falfe. The fenate of 
iedmont acquitted the Notary from falfehood; 
ut, becaufe there was a manifeft inftance of 
is ignorance and unfkiifulnefs in his profef- 

lion, w'hen he knew not the terms of law, 
(and the difference betw’een inifitution and 
fubffitution, they depofed him from the office 
lof Notary. 
; § 8. Notwithftanding a Notary muff under- 

: ftand the common principles of the law andprac- 
ijtic, and muff have knowledge of the Ifyle of 

he writings, obligations, or conveyances, &e. 
in ordinary daily ufe; yet he is prefumed to 
be ignorant of the force in law, and of the im- 
iport of the- claufcs in thefe writings : and 
itherefore he is not to add, out of his own 
head, fubflantial claufes, extraneous to the 
common ftyle, unlefs he be fpecially required ; 

lifer his duty lies chiefly in noting what is laid 
and done between and among parties, with- 
out adding any thing of his own, and to put 
it in a formal inflrument. Nicolas Everhard, 
in his book of Lavu-confultations, conftl. 26. n. 4. 
cites had. Roman, in lib. fingularium, Jingular. 
53. for faying that Notaries are as a pyot or 
parrot caged in their matters lodgings, which 
fpeak without knowing what they fay ; in- 
ferring, that a Notary is not to be much cre- 
dited, upon Ample affirmation, with refpett 

to 
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to claufes out of the ordinary flyle; and, as{ 
to the common claufes, he is prefumed to have} 
been required and ddired by the parties toi 
infert and illuftrate or amplify them by the' 
accuftomed words, though thefe amplifications; 
were not to be found in his note or protocol 
book; for, by reafon of his oath de fide It,; 
made at his admiffion, he is not prefumed tO| 
write or infert what is falfe. Tyraquel. dc jure'] 
conjiit. poffieffi. part. 3. limit. 31. 11. y. & 9.11, 
And though thefe accuftomed claufes were)} 
not fet down, yet they are fuppofed as if theyi 
wereinferted; according to the broctvcA, Id quod \ 

folet apponi in contradu, mel alia difpojitione, ha- j: 

betur pro appqfito, etiarnfi id non Jit fad um aut i; 
feriptum, Tyraquel. ibid. And it is the duty of - L 
a Notary, to infert in his inftrument what the ([ 
law and cuftom of the country hath introdu- J 
ced: Notarius femper cenfeatur rogatus a parti- 
bus, ut claufulas confuetas apponat, et ilia de vo- > 
luntate ccntrahentiuni ccnfentur appofitce fccundum ' - 
juris nqfiri principia, Anton. Tlsefaur. lib. 2. q. ,, 
91. n. 6. p. 392. et Craig, lib. 2- dieg. 7. No- 
tarius formam folitam obfervan curabit, &c. et\ 
arg. 1. 31 • § 2o. ff. de cedi lit io edido. 

§ g. A Notary muft not officioufty prefs , 
and thruft himfelf upon mens bufinefs, but | - 
expeft to be called, and required by the par- i 
ties to take inllruments in relation to the ; 

bufmefs laid before him, and to aflift them ; , 
therein as his office enables him; and the law- 

yers make this calling and requifition ne- , 
ceffary 
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teffary to validate the Notary’s inftrument, 
tad that the inflrument bear it, Craig, lib. 2. 
i ieg. 7. Harprecht. de procejfu judiciario, et 
| laximtl. conjlit. concerning Notaries in the 
iear 1512, § 1. in Jin. et fupra, p. 53. As 
cilfo, he ought to make atteflation lor no o- 
aer thing than what falls under the fenfes of 
is body, and which he diltindlly perceives, 
urd. decif. 284. n. 2. />. 546. et Rob. Mar ant. 

I ijput. 6. 71. 35./>. 518. Notar ins non cred'iturde 
is qua confijlunt in animo contrahentium; et 

ii 'itor. Art. Notariat, p. 173. 174. et Craig, lib. 
•i. dieg. 7. Generaliter hoc tenendum ejl de nota- 
|| ’is, ut jides iliis tantum adhibeatur in iis qua 

b fenfum cadunt: nam ft 7iotam dederint de ca 
qua fub fenfum non cadebat, non creditur. In 

atters of his own concern, he cannot take 
flruments that are to make faith j for he 
nnot be both Notary and party. Vid. aut. 

. Ir/. Notar. p. 192. q. 6. Neither can he dif- 
iparge that office, and be procurator for a 
iiird party in his own inllrument. Vid. fu- 
pra, p. 47* _ 

§10. The office of a Notary being public, 
e. for the welfare of the people, and ufeful 

; |b the commonwealth, he can be compelled 
md forced to allift parties in their affairs 

1 /herein help is neceffary and required, Brun. 
d l. 9. Cod. de dcfenfor. civitatum, n. 6. Perez, 
d d. t. 71. 9. et aut. Art. Notariat, p. 212. 
135. But then he mull be enfured of a re- 

ar'd, and of payment for his pains; other-* 
wife 
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wife he is not bound to ferve, Rob. Ma- 
rant.fpecul. aur. tit. de actor, edit tone, n. 5 9. 
p. 3S5. Though he ihould take nothing from l 
jtoor people, Brun. arg. /. 28. Cod. deepifcop.. 
audicnt. n. 5. Eodem modo protocollum fabeilarii^ 

five notar Hi partibus contrahcntibus commune ejfe [. 
debet', proinde ft not arias requifitus, nolit exhibere 
protocollum, mandat is pmmlibus ad injlantiam at-, 
terutrius partis ad hoc compeUi poteji ; nam nota- , 
rius qui non edit, ejl in dolo prcefumpto, et ad, 
intereffe tenetur, Gail. Bract- obf. 1. 1. obf. 106.I 
n. 6. 

§ 11. When a Notary is about to write ami 
evident or conveyance, he ought to make a 
note of all that the parties concerned dehgn, 
and do agree to have done, and according j 
thereto precifely to form the writing ; but be- 
fore extending it in a fcroll or iketched copy,, 
confult with himfelf, 1. What the law has de- 
termined in that cafe; 2. Ail the picas and 
controverfies that have occurred on that head, , 
and the dt^cifions given thereon, that there- 
by he may receive direction and inltruftion 1 
at the coil of others ; and, 3. That he may . 
keep his employers from all occaiion of future . 
difpute. For he ought to think with him* 
felf, what is poilible to fall out, that might: 
occafion queitions in the agreement, either 
from the circumftances of the perfons, or from: 
the nature of the fubject-matter of the con- 
tract ; but chiefly, that in all and in every part 
of the writing he ihould be at much pains dif- 

tinctly 1 
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'fi 

inftly to exprefs the meaning of the parties, 
n plain obvious words ; avoiding phrales am- 

oiguous, and fuch as are capable of a double 
»mderftandjng or fmiftrous interpretation ; e- 

iting as much as is poilible tautologies in the 
xegetic expreffioris, and unnecell’ary repeti- 

I ions of the fame thoughts or words. But, 
lifter all his labour on this head, he may per- 

eive, that, upon examining into the pleas 
hat have hitherto occurred about the mean- 
ng of parties, or the interpretation of words 
md expreflions in writings, and the queftions 
noved concerning the manner of their appli- 

cation, he will find great truth in what an 
ncient lawyer faid. That the difpofitions of the 
had depend much upon the arbitriment of the li- 
ning ; and from his own experience he will be 

Itonvinced, as Johan. Grivellus writes (Deci- 
Wtone Dolona 122. n. 1. 6J 3.) of the doubtful 
4tnd hazardous event of thefe pleas and que- 
jjlions, concerning the interpretation and mean- 
i|ng of mens words in the difpofal of their e- 
ifate ; that in thefe, as in all other cafes that 

re, or can be made doubtful, every one has 
peculiar apprehenfion, a fmgular taltc, and 
nfonal judgment, many time different from 
ne another •, and it may be diverfe from 
hat the party himfelf intended. 

§ 12. When a Notary is called to take an 
nftrument upon any occurence, he makes 
md writes in a loofe paper, or upon one of 

:hefe evidents which relate to the bufmefs, a 

note 
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note of what paffed ; which he extends into 
an inftrument, recorded in his protocol; oul 
of which he gives an extradh Now, if it hapi 
pen that there is a difference between the 
note or abbreviate, and the copy in the pro- 
tocol-book, it is queried, which of the two 
are to be followed and believed ? Gafp. An- . 
ton. in his Sjuajl. Forenf. lib. 3. q. 87. fays, that 
if it be doubted that the inftrument deliver- 
ed to the party agreeth not with the authertj 
tic in the protocol, that in the protocol, out 
of which the inftrument is extracted, is only re- 
garded : for Notaries are or ought to be ex- 
adl in writing and filling up their protocol be- 
fore they give out the extract, and the prin- 
cipal makes greater faith than the copy. But, 
in the cafe propofed, Anton, in the above-cited 
queftion, tells us, that the parliament of Pied- 
mont determined, that the note or abbrevi- 
ate, which is reckoned the original mother and 
fountain of all that followed, is more'to be 
credited than the copy in the protocol. How- 
ever, thefe queftions have no place with ust 
for our praftice doth not allow to alter their j 
writings or inftruments alter they have been t 
once produced in judgment; and faith is on- 1 
ly given to a formal inftrument figned and at- S 
tefted by the Notary; nor to that neither in 
many cafes, except it be figned by the wit- I 
neffes prefent at taking thereof. 

§ 13. Further, it is doubted among law- 
yers, if a Notary can fupply or add to an in- 

ftrument,, 1 
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ftrument, claufes not written in his note or 
bbreviate, and not inferted in the inftrument 
ccorded in the protocol book. Surd. deci/'. 

223. n. 2. p. 410. fays, that a Notary cannot 
linfert in the inftrument what is not to be 
(found in the note, except there be in it an 
\ct cet. crc. which he calls claufula ceterafa ; 
rand even in that cafe he cannot alter the fub- 
; ftance and facts. And in dec/. 213.^77. 7. p. 
:: 388. a Notary may, to his inftrument, add 
fvhat he through fnnplicity or niiftake hath o- 

nitted. 
§ 14. As it behoved to be proven by the 

witnefies or confetlion, that the Notary had 
miftaken the words and order of the teftator, 
b hence another queftion doth arife, when 

Ithere is a difcrepancy betwixt the tenor of 
ithe inftrument as attefted by the Notarv, and 

t J J ' 
the depofitions of the witnefles prefent at ta- 
king of the inftrument, if more credit fhould 
be given to the nrft than to the fecond ? To 
.vhich it is anfwered, That, in competitions of 

Jcredulity, the Notary, who is a public perfon, 
and being of good fame, is more to be believ- 
ed than one of the witnefles ; but the depo- 
fition of two, or more, of the witnefles pre- 
fent, preponderates and over-rules the attefta- 
tion of the Notary. For, in fuch cafes, the 
Notary is in place but of one witnefs, Jfoa. 
a Bcujl de jurejurand.p. 478. n. 389. But two 
witnefles conclude in law, and one doth not. 
And, in the like cafe, Gafp. Ant. Thefaur. in 
Sluaji. Forenf. lib. 1. qucejl. 31. obferves, that 

E e there 
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there is place for adion of falfehood againll ft 
the Notary, and that he had feen the judges ■ 
proceed to torture of the Notary. But there S 
will be with us in matters of moment little 11 
occafion for this controverfy, feeing by act. 5. i 
pari. 1681, it is declared, That no witneffes flj 
but fublcribing witnefles lhall be probative in ||j 
writs of importance, as mentioned in the ad. f 
This law feems to be borrowed from France, jj 
where, for removing thefe difficulties, it is by ! 
the RegalConjiitutions ordained,that parties and |r 
witnefles fubferibe all ads. See Thefaur. in 1 
the above-cited queilion, «. 6- p. 67. 

§ 15. Notaries, when employed by fubjed- j, 
fuperiors to make out charters for their vaifals, 
ought to form them in the bell llyle, upon 
parchment, in Latin : for fuch Notaries as 
draw informal charters, are liable to be de- 
pofed, and otherwife cenfured, by the Lords 
oi Seffion- 

§ 16. In taking of feifins, Notaries ought ; 
carefully to obferve tiie folemnities mentioned j 
in the fecond title of the fecond part, f or, 
in omitting of any of them, they may be do- || 
pofed and punilhed by the Court oi be on. 
As alfo they ought carefully to infert their 
long docket: for Sir Thomas Hope relates, 1 

that a feifm was found null becaufe it vvanted 

thefe words, vidi,fcwi, et audivO title Scifins, j 
  Primrofe contra  . And likewife 
they ought diligently to obferve how the lands 
hold, whether ward, or feu, containing a claufe 
de non alienando, et non contrahendo debitum, 

fine | 
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fine confenfu fapenoris : for in any of thefe 
cafes, fubaltern feifins before confirmation 

si cannot be taken without incurring recog- 
Snition. And the Notary ought regularly to- 

write and extend inftruments of feifin with 
ilhis own hand; but if he does not, the doc- 
jket fubjoined muft always be written by him- 

u fclf: and in cafe the inftrument is written bv 
i another, the docket mufl bear it to be mami 
ll aliena jideliter feriptum, me aids rebus occupatc. 

11 id. auth. Art. Notar. p. 13. and Craig, lib. 2. 
'\dieg. 7. I'he writer of inftruments of feifins 
jneed not be defigned: for feifins come not 
Sunder the aft of parliament 1593, not being 
writs made by parties, as that aft means, 
but the aft of a Notary ; as was found, 26th 
June 1634, Lord Johnfon contra Earl Queenf- 
berry, obferved by Durie. 

§ 17. In p. 38. and 39. of this treatife I 
ihave given the dockets tiled in attefting co- 
pies of writs, or fubferibing papers for thofe 
Jthat. cannot write ; it remains, in this place, 
Ito give the Notary fome general direftions 
shereanent. And, firft, as to attefting copies 
of writs, there are requifite two Notaries and 
our witnefles; and the Notaries ought to 
make out a fair clean copy of the writ to be 
ittefted, without rafings, interlineations, ob- 
luftions, or alterations of the letters, fubjoin- 

Itng the fubferiptions of the parties and wit- 
nefies, and thereafter compare the fame with 

i he original before the four witnefles, and 
■then adjeft the docket referred to above, with 

E e 2 their 
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their own and the witnefies fubicriptions. To 
this docket fome Notaries add their fhort 
one; but that is fuperfluous; for no more is 
requifite than the docket above mentioned, 
and their diftindtion as Notaries. 

But, in the fubferibing of writs for perfons 
who cannot write,, greater care and circum- 
fpe&ion is requifite: wherefore, in order ta 
iiluftrate this matter, it is neceflary to know, 
that in ancient times, as in other ftates, fo in 
Scotland, every one, or the greatelt number 
of people, could not write, and fubferibe their 
names; wherefore in fupplement, as among 
the Romans, they made ufe of feals, which, 
in token of their being bound by the writing, 
the parties appended, and affixed, which was 
futficient: and as this cuffom was in Scotland 
before the days of King David, fo by the Teg. 
Maj. lib. 3. cap. 8. n. 3. dr 4. it was autho- 
xifed and made a law. 

In the cafe of Mr Andrew Cadzow, January 
21. 1503, mentioned by Balfour in his Trac- 
licsylit. Ifftruments, cap. 5. I find, that if the 
feal of an evident be crulhed and broken, in 
inch fort that the owner of the evident fears 6 

it may perifh entirely in a fhort time, it is de- ( 

dared, the Lords, or any other judge-ordi- t 
nary, at the owner’s defire, may take the de- ^ 
pofitions of divers famous witndfes who 1 

knew the man to whom the feal pertained, to 
and recognofce the fame, and thereafter tran-. 1 
fume that evident, and ordain that the tran- 
fumpt lhall have as great faith in judgment and i 

outwith ! 
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: outwith the fame, in all time coming, as the 

principal itfelf; provided, that all parties ha- 
ving interefl in the faid matter, if any be no- 

itourly known, be lawfully warned and fum- 
montd hereto. This practic ferves as a 
proof, that a feal alone, without any fubferip- 
tion, was at that time fufficient; and it feems. 
this cultom- continued until the year 1540,, 
when there was an act of parliament made, 

ilthereanent, to prevent feveral inconveniencesv 

as mentioned in the act, which (hall be noticed, 
hereafter. 

Monf. Pafquier, in his book Les recherchcs 
de la France, lib- 4. ca/)- 13. ihews-, that there 
was a time when in France the figning of 
kvritings was net known ; but fays, one ought, 
not to think that it proceeded from ig- 
norance, but from an 
cullom that had crept in 
nd he rehearfes an expreffion of St Bernard, 
n his epijl. 130. Sigilhm non erat ad mannm : 

Fed, qui leget, agncfect Jlyhim, quia ipfe dittavi. 
And the like is to be found in cpijl- 339. Ma- 

1 teries locuiionis pro Jigillo fit, quia ad manum non 
rat. If he had fubieribed his name, he need- 
d not to have fupplied the want of his feal by 
is ftyle, to make known who had lent thefe 

etters. And he further obferves., that, in his 
days, that cu/tom obtained in all Germany 
uid Switferland; yea moreover he fays. When 

fee that contracts perfected before Notaries,, 
)ear not execution but by means of the feal,. 

make rnyfelf almoit to believe, that the ta- 

ll e 5 beiiions.- 

O 
unaccountable long 

among them ; 
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belhons in ancient times did not fign or fub- 
i'eribe. 

When the Kings of Spain are, by the gout 
or other difeafe, become fo infirm as that they 

cannot with a pen fubferibe difpatches or o- 
ther public writings which ought necefiarily 
to be fubferibed with their hand, they make 
a little inftrument of gold, as a mark, which 
they call StarupigUa, on which thefe words are 
engraved lo el Rey, i. e. / the King ; which 
infirument being dipped in ink, is applied by 
the chief minifters, upon the paper or parch- 
ment, in the place of the fubfeription; and 
thus it hath the fame force as if it were writ- 
ten with a pen in the king’s own hand. And 
in this manner Charles 11. late King of Spain, 
in the year 1700, figned the teftament that; 
hath made fo much noife in the world, 
v/hereby the fucceflion in the Spanilh terri- 
tories w’as conferred on Philip V. now reign*- 
ing, a fon of the royal family of France, to 
the great difappointment of the home of Au- 
ifria. 

There is in Scotland an inftrument like to 1 
this Stampigl'ui, called a Cajhet, of filver, on 1 

which all the letters of the king’s name, as i1’ 
he ufes to write, are engraven, which is ap-| 1 

plied to fig natures, the war. ants of fuch gifts: l: 

and charters as formerly the Lords of Trea-i 1 

fury, and now the Barons of Exchequer are! 1 
authorifed to expede, without the king’s pro-" 
per hand writing; and which has been in ufe 
imee the union of the two crowns of Scotland 1 

and 



Advice to Notaries, he. 33r 

and England in the perfon of King James VI. 
in the vear 1603: before which time, when 
our king refided here, all public writings re- 
lating to the king’s revenue, or government 
of the date, were fubferibed by the king’s 
own hand ; but now he writes his name on the 
top of the fignature, or other writing, and 
the fecretary figns at the foot; fo the caihet is 
applied at the top of the fignature, and fub- 
feribed by the Barons of Exchequer. This 
caihet is in the charge of the keeper of the 
great feal for Scotland- 

But fealing of writs, in place of fubferibing, 
being found very dangerous, btcaufe feals 
were liable to be loft or forged ; therefore, by 
act 117. pari. 7- James V- it is ftatute, “ That, 
“ in time coming, no faith be given to any 
“ obligation, bond, or other writing, under 
“ a feal, without the fubfeription of him that 
“ owes the fame, and witneffes; or, if the 
“ party cannot write, with the fubfeription of 
“ a Notary thereto.” And this act is fur- 
ther illuftrated by ad 8o- pari. 1579 : for 
there it is ftatute, “ That all bonds and obli- 
“ gations of great importance, to be made in 
“ time coming, ftiall be fubferibed and feal- 
“ ed by the principal parties, if they can fub- 
“ feribe, otherwife by two famous Notaries, 
“ before four famous witneftes, &c.” Sealing 
is now out of ufe, and is not neceffary in any 
private writ by our prefent cuftom ; as alio 
the leading of the parties who fubferibe by 
the Notary, as injoined by ad 29. pari. 1555. 
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In our praftice, all writs exceeding L. 100 
Scots, are interpreted writs of importance, re- 
quiring two Notaries and four witnefles: 
for, in a decifion, 13th November 1623, Mar- 
fhall contra Marfhall, obferved by Durie, the 
I.ords “ found an obligation of L.100 null, 
“ which was fubferibed by a Notary and four 
“ witnefles, becaufe it was not fubferibed by 
“ two Notaries ; and found any writ bearing 
“ L. 100 and above to be a matter of im- 

portance ; and would not fuffer the party to 
“ retrench the obligation to anylefs quantity, 
“ inferior to the fum therein expreffed.” As 
alfo fee the 18th December 1668, Swinton 
contra Brown, obferved by Stair. And the 
fubfeription of four witnefies is as eflential a 
folemnity, as that of fwo Notaries : for, by a 
deciflon 3ilt January 1623, Fotheringham 
contra Watfon, the Lords “ found an obliga- 
“ tion null, albeit it was fubferibed by two 
“ Notaries, becaufe it was only fubferibed by 
“ three witneffes.” As alfo fee the cafe of 

Leckie contra Cuningham, 20th November 
1627, both obferved by Durie ; and the 13th- 
December 1671, and 5th January 1672, Jack 
contra Jack, obferved by Stair.. 

Contradfs of marriage whereupon marriage 
followed, although fubferibed but by one No- 
tary, have for ordinary been fuflained, al- 
though the fums therein were far exceeding 

L. 100 Scots; as may be feen by feveral deci- 
fions ; particularly Grieve contra Cant, penult. 
March 1626 j Nifbet contra Newlands, De- 

cember 



J 
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cember 10. 1630; and Lockhart contra Sim- 
'fon, ult. February 1637; all obferved by 
'•iDurie; and Breadie Breadie and Muir, 
.lift July 1662, obferved by Stair. As allb 
•teftaments, thyugh containing matter of great 
importance, will be valid, although fubfcri- 
bed but by one Notary : and by aid 1 33. parL 
15 84. minifters are authorifed as'Notaries, in 
the cafe of teftaments. Vid.fupra^p. 19. And 
by a decifion, 18th January 1678, Gray con- 
tra Lady Ballegerno, obferved by Stair, a te- 
ftament naming tutors was found valid, where 
the defuntft, not being able to fubfcribe, and 
having given warrant to minifters to fubfcribe 
for him, died before they fully fubfcribed the 

Ifame. But if, by the laws of the place where 
the paper is fubcribed, one Notary be fufn- 
cient, it will be fuftained; as was found t tth 
January 1676, Paton contra Pitcairn, obferv- 
ved by Stair: in which decifion, a factory made 
by a ftranger in Holland, and fubfcribed by 
lone Notary, was found valid, feeing by the 
fcuftom of Holland no more than one Notary 
is required. 

A Notary ought to know the perfons for 
whom he iubfcnbes, left one fnculd aflume 

■£Hthe name of another. G. Anton. Thefaur. 
mentions a cafe, (quaft. 78. lib. 2. p. 362.), 
wherein a Notary being accufed of falfehood, 
becaufe he had given a difcharge before wit- 
neftes in abfence of the creditor, one having 
pcrlonated him, the judges agreed, that the 
Notary ought not to be puniihed as a falfary. 

But 

i:tl 



334 Office of a Notary-public. 

But it was queftioned, whether or not he 
fhould be puniflied as having committed a 
malverfation in his office ? Some of the jud- 
ges were of the opinion, that although No- 
taries were raffi in fubfcribing for perfons they 
did not know, yet the fa£t was not punifhable ; 
feeing no punifhment was prefcribed by law 
againft Notaries fubfcribing for perfons they 
did not know, when they were called and re- 
quired fo to do; and a Notary being a public 
perfon, he might, being required, fublcribe: 
for any one; and where the law did not make 
a crime, the judges could not condemn. O- 
thers were of opinion, that the Notary was. 
culpable, efpecrally as he had acknowledged 
he had been required by a perfon he did not: 
know; and that he might be brought into a 
legal fufpicion of fraud. The judges deter- 
mined, That although, in cafes where there 
is no peculiar law or flatute, the Notary could 
not be puniffied to the utmoft rigour; there- 
fore they found he had committed a malver- 
fation in his office, and fined him in fifty 
pounds. And by aft of federunt, 2id July 
1688, Notaries are “ difcharged to fubfcribe 
“ writs for perfons who cannot write, unlefs 
“ it either conlilt with the Notary’s know- 
“ ledge, that he for whom, and at whofe 
“ command they fubfcribe, is the perfon de~ 
“ figned in the writ; or that the fame may 
“ be attefted by thofe who fubfcribe witnei- 
“ fcs to the Notaries their fubfcription, or by 

“ other credible perfons; and which the No- 
“ taries 
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taries are to mention when they fubfcribe 
for the party.” 
The Notary ought likewife carefully to ob- 

rve the condition ol the perfon tor whom he 
f ibicribes, that he be found in memory and 
| idgment, and capable to underhand the na- 
are and defign of the paper which the No- 

I ary is to fubfcribe tor him, fo as to give him 
jt rarrant diftinCtly, in prt fence and audience 

f the witneffes. And in evidence thereof 
y aa 5. pari. 1681, the party mujl touch the 
'otary's pen. Ihis warrant, or command, 
iven by the party to the Notary, is an effen- 
al lolemnity, and mull be exprefled in the 
otary’s docket; otherwife the difpofition 

ijjr other writ will be null, and cannot be fup- 
: lied by the witneffes inferted in the paper; as 

as found the 26th July 1667, Philip contra 
heap, obferved by btair. But if the Notary 
all, when the party is incapacitate to give 
arrant and command, fubfcribe any writ for 
fun, he is liable to be depofed. and otherwife 

nfured by the Lords of Seflion; as was 
und 20th November 16S0, Stewart contra 

ith, obferved by Stair; where two Nota- 
jes, for fubferibing a teilament without war- 
nt, were depofed from their office, and the 
eriff of the {hire wherein they rehded was 
-dered to fend them both to Edinburgh, in 
-der that they might be fet upon the cock- 
ool, with a paper upon their brows. 
This fubfeription of the two Notaries and 

itnefles mull be at one and the fame time, 

iitrd uni co 
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unico contextu ; for the law doth no more trufl 
Notaries fubfcribing feparately, than it doth 
the teftimony of fingular and not concurring 
witnefles. And this feems clear from the Ita^ 
tute itfelf above cited, aft §0. part. 1^79, re- 
quiring the writs to be fubfcribed by two No- 
taries, before four witnelfes beingprefent at the 
time-, which implies, that both the Notaries 
mult fubferibe before the witnefles then pre- 
fent : whence they are called Conotaries. See 
Macmoran contra Black, January 23. 1624, 
and Cow contra Craig, 20th March 1633, both 
obferved by Durie. And this feems to be 
confirmed by the authority of the civil law, 
novel. 73. cap. 8. 

§ 18. Notaries are like wife cenfurable, if 
they fhall omit to infert in their inftrument 
what by the parties they are required to infert, 
although the points be not a folemnity necef- 
fary in fuch inflruments: but thefe points 
which are no part of the folemnity, inuft be . 
affrudfed by the witnefles inferted in the in- 
ftrument. 

§ 19. All the other duties of Notaries are 
reduced to the having of fuck an entire fideli- 
ty, and taking all poflible care to avoid, in the . 
difeharge of their office, every thing that may,! 
be contrary to juftice and truth, fo as that thej 1 
may commit nothing on their part againft ei- . 
flier of them; for that would be to violate, 
in the higheft degree their firft and chief du- 
ty : and that they have no hand in any fraud,! 
but that they oppofe all fuch ways, if the 

party 
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party fhould offer to make ufe of them : and 
i that they make tliemfelves inflruments of 
ipromoting juftice and peace between the par- 
ties ; on which depends the quiet of families, 
jthe fecurity of eftates, the validity of engage- 
ments, the ties of partnerfhips, and of all 
i forts of commerce of the greatell moment: 
rand that they mediate and negotiate affairs to 
1 all perfons in a manner that is fuitable to an 
t1 office that is fo neceffary and of fo great impor- 
I :ance: and likewife they ought to propor- 
i :ion the profits or recompenfe to which they 
; may pretend, not to this great confequence 

f their miniftry, but to that which cultom, the 
emulations of the places, and an upright inte- 
fity, altogether void of intereft, will alloXV 

hem to take ; moderating even the fees which 
hey may juftly claim, with refpect to perfons 
tvho are not able to pay them according to 
heir labour; and that in confideration they 
Vequently receive gratuities from other per- 

K'ons far above what they could reafonably ex- 
Cl*; 
Finally, All Notaries are to advert, that they 

hould be Ikilled in the law, at leail in thofe 
carts of it which refpeft their office, and to be 
ble to make known to the parties who employ 

■ hem, the folemnities and other things requi- 
ed in law* for bringing to good effect their 
airpofes and defign ; and moreover to under- 
hand thofe affairs and fadls, from which, as 
icing reprobated and prohibited in law, they 
ould abfiain; whereas otherwife Notaries 

F f are 
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are liable to parties for damage and interefb 
they may fultain through their ignorance. 

I have here given to Notaries the mod ge- 
neral principles and fundamental rules to bo 
known and obferved in the exercife of their 
office ; upon which I would not have them 
to fit down, and reft themfelves fatisfied with- 
out going further ; but 1 advife them to learn 
and diligently notice the laws and praftic of 
this kingdom and other places, which may 
have any refpeft to their art and office-: and 
as for thofe cafes which, upon account of their 
variety and diverfity, may have difficulty and 
ambiguity, 1 counfel them not to trufl over' 
much to themfelves. but to have recourfe to^ 
others more learned in the law, that, through 
their want of knowledge in this art, or by 
their default, none come to be prejudged ; 
feeing, as has been faid already, they will be 
bound to repair the damage of parties flow- 
ing from either of thele caufes. 
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IN order to communicate to our readers as 
much information as the nature and bounds of 
he prefent publication can poflibly admit of, 

we have thought proper to fubjoin to this 
ork, 

2e Form and Procedure cf Services of 
Heirs, as carried on before the Macers of the 
Court of Stffion. 

Every praftitioner knows that, where a per- 
I Ton is about to ferve heir to his predeceflbr, in 
hands wherein the predecefTor died infeft, lying 
in different counties or ffewartries, it is com- 
ipetent to fuch heir, in order to avoid the ex- 
Jjpence of feparate fervices to the lands lying in 
idifferent jurifdidlions to carry on his fervice'all 
fet once before the macers commiflioned for 
(that purpofe. 

In every fervice of an heir, the perfon fer- 
Iving, who is ftiled the claimant, muff either ap- 
pear perfonally in court at the fervice, or, in 
iicafe of his abfence, muff execute a procuratory, 
II which may 1 un in this form : 

V r ocurat ory for ferving one heir to his prede- 
cefor. 

II 

d B of C, elded lawful fon of the deceafl 
Jf B ot C, hereby conllitute 

and each of them joint- 
y and feverally, to be my procurators and 

attornies; with full power, warrant, and com- 
F f 2 million, 
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million, for me, and in my name and behalf, 
to purchafe, and procure me duly and lawful- 
ly ferved neareft lawful heir of the faid de- 
ceaft J B of C, my father, in fpecial, in all 
and fundry lands, heritages, annuairents, and 
others, wherein my faid father died laft veil 
and feifed; and to procure fuch fervice duly 
retoured to the Chancery; and thereafter to 
obtain me duly and lawfully infeft and feifed 
in fuch lands and eilate: and thereupon, and 
upon all and fundry the premises, to afkandtake 
inftruments and documents, one or more; and 
generally all and every thing thereanent to do, 
which 1 might do myfdr if perfonally prefent. 
Ratifying hereby, and holding firm, all and 
whatever things my faid procurators (hall law 
fully do, or caufe to be done in the premiiies. 
And for greater fecurity, 1 confent, &c. 

N. B. This muil be wrote on ftampt paper. ] 

This procuratory being figned, a bill is 
prefented to the Lords, of the following te- 
nor : 

Bill to the L ords^ for a ccmmijfon to the macers, 

MY Lords of Council and Seflion, Unto 
your Lordfhips Ihews your fervitor 

A B of C, eldeil lawlul fon of the deceafed 
Jf B of C, That I am to raife brieves fonh of 

our fovereign Lord’s Chancery, for ferving me 
neareil lawful heir-male of the body of the laid 
deceafed J B of C, my father, not only in 

general 

.. 
i 

I. 
■ 
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. general but likeways in fpecial, in all and fun- 
dry lands, heritages, annualrents, and others, 
wherein my laid father died lalt veil and i'eifed,; 

as of fee, at the faith and peace of our fove- 
reign Lord, lying within the Iheriffdoms 
ot iV and C, refpectively. But that in re- 
gard feparate feifnvs within the faid differ- 
ent jurifdi&ions are chargeable and tedious,, 
and leveral queftions and debates may arife 
anent the ferving of the faid brieves, which 
cannot be fo well determined before the Ihe- 
rifis of the faid fheriffdoms, or their deputes, 
1 hat therefore necehary it is to have the laid 
brieves ferved before your Lordfhips four or- 
dinary macers, or any two of them jointly, as 
fheriffs, eirc. for that effect, of the faid refpec- 
tive fheriffdoms of Af and C, &c. and that with- 
in the parliament or new fdlion-houfe of Edin- 
burgh, as the molt fit and convenient place, 
where all parties having, or pretending to have 
interelf, may be heard to oppone or object; 
and any doubts w'hich may happen to arile 
may be belt refolved and determined. Here- 
fore, 1 befeech your Lordfhips to grant war- 
rant to. the direclor of his Majefly’s Chancery,, 
and his deputes, to emit and direct forth of 
the faid Chancery, a commiflion, under the- 
quarter feal, (otherways called, the teltimony 
of the leal, to be made ufe of within Sotland,, 
in place of the great feal thereof,) in due and 
ufual form of Chancery ; making, conftituting,, 
and ordaining the faid four ordinary macers 
before your Lordlhips, or any two of them 

E f 3 jointly,. 
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jointly, ftieriffs or bailies of regality, ire. for 
that effeft, of both, and each of the laid fheriff- 
doms of N and 0, and giving, granting, and 
committing to them, or any two of them joint- 
ly, as faid is, his Majeity’s full power, and fpe- 
cial command, to fit within the faid parliament 
or new feffion-houfe of Edinburgh, for ferving 
of the faid brieves ; and, for that end, to re- 
ceive, open, and caufe duly proclaim the fame; 
and to begin, affirm, and fence courts one or 
more, and, if needful, to continue the fame; 
and to make, conftitute, and ordain clerks, 
ferjeants, officers, dempfters, and all other ne- 
ceflary members of court, for whom they ffiall 
be anfwerable ; and to chufe a fufficient num- 
ber of perfons of inqueft, moft proper and leaft 
fufpefted, and who beft know the verity of the 
matter, and caufe them appear accordingly, and 
pafs upon the inqueft of the faid brieves, each 
perfon under the pain of £.40 Scots money;, 
and generally all and every other thing requi- 
fite and neceffary, in and anent the premiffies, 
to ufe and exerce, as fully and freely as the 
ffieriffs of the faid fneriftdoms might have 
done therein themfelves refpe&ively, if the 
faid fervice had been led and deduced by, and 
before them : and that your Lordffiips may 
admit and declare the faid parliament, or new 
feffion-houfe of Edinburgh, to be as lawful and 
iufficient, to the effeft forefaid, as if the fame 
were the tolbooth, or other ufual court place 
of he refpeftive head burghs ot the faid 
ffieriffdoms of N and 0 : And may likeways 

difpenie 

c 
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difpenfe with the time of vacatice, if any fuch 
lhall happen to be during the time of the faid 

ifervices; and to declare the fame to be e- 
|qually good and fufficient, as if done in law- 
ful time of feflion. According to juflice, and 

iyour Lordlhips anfwer. 
This is ligned by a writer to the fignet. 

The clerk to the bills writes upon this bill 
“ fiat ut petitur, difpenfing with the place and 

time of vrcanceand the bill is ligned by the 
iLord Ordinary on the bills, and by the clerk., 

The bill is then given into Chancery, where 
|a commiflion is wrote out in Latin, in the pre- 
cife terms of the bill; and the Chancery iffues 
as many brieves as there are Iherifidoms, or 
other juriidiftions, where the lands lie. 

The commiflion is then carried to an under 
clerk of Seflion, who goes with the macers 
before the Lord Ordinary, and there they ac- 
cept and give their oaths de fiddi, which the 
jelerk certifies on the back of the commiflion, 
and inlfruments are taken in his hands with 
a guinea. 

The macers then proceed to- execute the of- 

|fice committed to them; and their proceedings 
are minuted, in the following form, in what are 
called the courts of the fervice. 

P 

Courts 
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Courts of the for vice of the brieves iffiued forth of 
his Majefiy’s Chancery, at the injiance of 
A B of C, for ferving him neareji lawful 
heir-male of the body of the dcccafcd J B of 
C, his father ; hnlden within the parliament 
or new fcffion-houfe of Edinburgh, in the 
manner after-mentioned, the days after fpc-\ 
cjied, via. 

AT Edinburgh the day of years,! 
and within the parliament ©r new fd- 

fion-houfe of Edinburgh, compeared perfon-! 
ally D E, he. the four ordinary macers before 
the Lords of Council and Seffion, as fheriffs of 
the feveral fheriffdoms of and fpecial-j 
ly conhituted, to the effect after-mentioned, in 
virtue of his Majefty’s commiflion after fpeci-. 
fied ; and alfo compeared D E, as one of his 
procurators, fpecially conffitute by the faid . 

A B of C, ddelt lawful fcn of the faid deceaft 
J B of C, and produced his Majelty’s com- ; 
million, by deliverance of the Lords of Coun- -i 

cil and Seflion, and pait under the teftimony t 
of the feal appointed, in confequence of the r 
union of Scotland and England, to be made i 
ufe of in Scotland, in place of the great feal fe 
thereof, making, conftituting, and appointing ^ 
the four ordinary macers of feffion, or any two^ >■ 
of them jointly, ffierilfs of the two fheriffdoms t 
before fpecified, for ferving the two brieves, 
(to be ilfued forth of our fovereign Lord’s1; 
Chancery, for cognofcing the faid A B nearelt 

lawful heir-male of the body of the faid de- 
ceafedl 
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■ iceafcd B his father), in fpecial, in all and 
ifundry lands, heritages, annualrents, and o- 
ithers, in the fee whereof his faid father died 

, daft veft and feifed, at the faith and peace of 
(jour fovereign Lord, within the faid two fhe- 
jrifFdoms.; containing difpenfation anent the place 
and time of vacation, if any fuch ftiould hap- 
pen ; and dated the day of and feaied 
the of the fame month 5 with the faid ma- 
kers their acceptation of the laid ofike, on the 

■-hack of the faid commiflion, dated the day 
I of laft, ftgned by the Lord ill, one of the 

c faid Lords of Seftion, and J C, one of the 
sunder clerks of Seflion, bearing, that the faid 
macers had made faith defideli adminijiraiione; 
and aifo produced a procuratory, and patent 
fetters, granted by the faid A B of C, to blank 
jperfons, conftituting and appointing them 
(jointly and feverally his lawful and irrevocable 

'■procurators and attorneys, for procuring him, 
.(the faid A B o{ C, duly and legally ferved 
jpnd retoured neareft and lawful heir forefaid, 
bf his faid deceafed father, dated  After 
>roduttion of which commiftion, acceptance, 
md procuratory, the faid D E, attorney fore- 
aid, defired the faid macers to proceed to exe- 
:ute the office of fherifflhip thereby committed 
o them: And, accordingly, the faid macers e- 
edted and chufed  writer to the fignet, 
o be clerk to all the courts, for fervice of the 
lid A B now of C, as heir aforefaid: As al- 
.> T F and R IV jointly and feverally, to be 
>fficers; and I K to be dempfter for the 

courts 
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courts of the faid fervices; and who being alF I 
folemnly fworn, made faith defideli adminftra- | 
tione. And then the faid court was fenced, in j 
name and authority of his Majefty, and by or- i 
der, and in name and authority of the faid ma- I 
cers, as judges by the faid commiffion. And i 
the court being fo fenced, the faid D E, at- | 
torney forefaid, produced two feveral brieves ^ 
iffued forth of his Majefly’s Chancery, direct- ! 
ed to the faid macers, or any two of them, as . 
fheriffs of the laid fheriffdoms of and , , 
and purchafed at the inflance of the faid A B 
of C, for cognofcing him neareft and lawful |, 
heir-male of the body of his faid father, in all 
and fundry lands, and other heritages, within . 
the faid refpedtive flieriffdoms, wherein his faid |j 
father died laft vefl and feifed, as of fee, at ! L 
the faith and peace of our fovereign Lord, j 
And the faid two brieves being openly and . 

publicly read, the faid judges appointed both j, 
the faid brieves to be ferved within the parlia- 
ment or new feffion-houfe of Edinburgh, up- . 
on the day of next to come : and 
ordained the faid T F and R W officers, J

p 

jointly or feverally, to pafs to the refpedtive ( 

market-croffes of and head-burghs j f 
of the forefaid ffieriffdoms of upon one , 
of the ordinary market-days of the laid re- ( t 

fpeffive head burghs, in open time of market, | 
and in prefence of famous witnelfes, and there jj 
and then, reffective and fucceffive, to duly and ; 

lawfully proclaim the faid brieves to be ferved |, 
within the parliament or new feffion-houfe of] i 

Edinburgh, 
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Edinburgh, the faid day of next to 
come, in the hour of caufe, with continuation 

I of days, and with certification according to 
law; and to obferve the whole order pre- 
feribed by aft of parliament, (Ja. IV. p. 6. c. 
94.) anent proclamation of brieves, in all 
points. And alfo, the faid judges ordained 

[ the faid officers to fummon a proper inqueft, 
( to attend faid place and day, and each perfon 
iunder the pain of L. 40 Scots. Likeas, the 
aid judges granted and fubferibed a precept to 

the faid officers for that effeft, of this date : 
nd which precept alfo contained a commif- 

iion granted by the faid judges to  and 
—, or either of them, jointly and feverally, 
commiflioners for taking the oaths and de- 

[pofitions of the officers, executors of the faid 
brieves, and of the witnelfes, upon the verity of 
he execution thereof; which precept and com- 

imiiiion tiie faid judges caufed deliver, along with 
the faid two brieves, to the faid officers, to be 
proclaimed accordingly: And then the faid 
judges adjourned the court to the faid day 
[of next, then to be held in this place ; and 
continued the fervice of the faid brieves to the 
jfaid day, in the hour of caufe; ordaining all par- 
ies having intereff, then and there to attend, 
ivheteof they were lawfully warned, apud 
atla-, and whereupon, and upon all and fun- 

1 dry the prem fles, the faid D E attorney fore- 
faid, afked and took inffruments in the hands 

of the raid clerk of court. 
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The form of the precept hgned by the ma- 
cers is to this eifect: 

WE two of the four ordinary ma- 
cera before the Lords of Council and 

Sellion, as (lieriffs of the Iheriffdoms of  
and  fpecially conftituted by virtue of his 
Majefty’s corumiluon, by deliverance of the 
faid Lords of Seffion, under the ttftimony of 
the feal appointed, in confequence of the union 
between Scotland and England, to be made 
ufe of within Scotland, in place of the great 
ftal thereof, directed to us the faid macers, or 

any two of us jointly, for fitting in the parlia- 
ment or new feffion-houfe of Edinburgh, as 
judges of the refpe&ive jurifdidtions forefaid, 
for ferving of two feveral brieves, blued forth 
of his Majefty’s Chancery, to us, or any two 
of us jointly, as judges forefaid; and purchafed 
at the inftance of J1 i? of C, eldelt lawful fon 
of the deceafed J B of C, for cognofcing and 
retouring the faid J B of C, neareft and lawful 
heir-male of the body of the faid deceafed J B 

of C, his father, in fpecial, in all and fundry 
lands, heritages, annualrents, and others, with- 
in the faid m . riffdorn, wherein his faid father 
died lalt vefr and f ifed, at the faith and peace 
of our fovereign Lord; and as having, by the 
faid commiiTion, his Majefty’s full power, and 
fpecial warrant, to receive, open, and caufe 
proclaim the faid brieves, to begin, affirm, 
fence, and continue courts, one or more, for 
ferving thereof, to make, cieate, conliitute, I 

: 
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ind ordain clerks, ferjeants, dempfters, of- 
kers, and all other neceflary members of 
:our!, to fummon the inqucft to pafs there- 
jpon; and to do all other things requifite 
liereanent: and, as having accepted of the 
aid commiffion, which is dated the day 
f —— and fealed the of fame month 
nd year, have made, conftituted, created, and 

ordained, and hereby make, &c. you T F and 
li IV, and each of you, jointly and feverally, 
mr very lawful and undoubted officers, to the ^ J * * J 

meet alter fpecified, of the faid fheriffdoms 
if  and  , with full power and com- 
niffion to you, jointly and feverally, as faid is, 
o pafs, in his Majcity’s name and authority, 
md ours, to the refpective market-crofles of 
he head-burghs of the faid ffierilfdoms, fuc- 
:effively, upon a lawful market-day, and there, 
between eleven and twelve of the clock lore- 
toon; in time of open market, and in prefence 
of famous witnelfes, to duly and lawfully read 

land proclaim the faid two brieves refpectively, 
>r caufe the fame to be read and proclaimed 
>y another, (the words being alfo pronounced 
)y one of you our faid officers): viz. The one of 
he faid brieves, directed to us as fheriffs off?, 
t the market-crofs of fl, as head-burgh of the 
heriffdom thereof; and the other of laid brieves, 
keeled to us as fheriffs of the faid fheriffdom of 
,, at the market-crofs of L,as head-burgh of 
he faid fheriffdom thereof; and both the faid 
>tieves to be ferved within the parliament or new 
effion-houfe of Edinburgh, the day of  

G S next 
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next to come, in the hour of caufe, with con- i 
tinuation of days, before us the faid macers, 1 
or any two of us jointly, as fheriffs, to the ef-1 
feft forefaid, of the faid fheriffdoms; and to j 
warn and fuinmcn all perfons having, or pre-1 
tending to have, intereft in the faid matter, by J 
open proclamation at the faid market-croffes, I 
to compear before us, or any two of us, as 1 
judges forefaid, the faid day and place, in the I 
hour of caufe, to hear and fee the faid brieves * 
duly and lawfully ferved, and retoured to | 
our fovereign Lord’s Chancery, in due and | 
competent form, or to oppofe and object a rea-1 
fonable caufe in the contrary; and to make in-1 
timation and certification to them, according I 
to the law in that behalf: As alfo, we charge! 
and command you, that ye lawfully lummon, | 
warn, and charge a fufficient number of per- ■ 
Ions moll worthy, leaf fufpe£ted, and who belt I 
know the verity of the laid matter, to com- ] 
pear before us the faid day and place, in the I 
hour of caui'e, with continuation of days, to j 
pafs upon the inquelt of the faid brieves,' 
each perfon under the pain of L 40 Scots* 
money, as ye will anfwer to us thereupon. 

And further, for preventing the expence | 
and trouble of bringing the laid officer andf 
witnefles to Edinburgh, to depone on the! 
verity of -the execution of the faid brieve, wej 
hereby, as ffieriifs in that part forefaid, give? I 
full power, warrant, and -commiffion to , 
or any one of them, with full power to him to'. 
chul'e a clerk, for whom he lhall be anfwer- , 

able, I 
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[able, to take and receive the oaths and depof- 
ions of the faid officer, executor of the faid 
rieve,- and witneffes, upon the truth and ve- 
ity of the executions thereof, after that the 
aid execution is openly read in their prefence, 
nd that at  the day of , and to 
aufe put all their depofitions in authentic writ- 
ng, to be fubfcribed by the deponents, if they 
an write, and the faid commiflioner and clerk ; 
nd to report the fame, with this prefent com- 
ifiion, to us, before the faid day of  

ext. For doing of all which, thefe prefents 
:iall be a fufficient warrant. Given under our 

fhands, and fubfcribed by us in Court, upon 
his and the —— preceding pages, &c. 

This precept and commiffion, being of the 
mature of a judicial deed, is written upon com- 
ijmon paper, and is tranfmitted to the country 
for the purpofe of carrying into execution j 

nd great care ought to be taken in the man- 
ner of executing both it and the brieves, and 
roper inftru&ions given to the perfon who is 

ito have the charge of executing them. The 
allowing memoranda feem proper : 

Memoranda for P S officer. 

I WHEN he comes to R (which muff be, 
[here infert the market-day] next), 

yc is, between eleven and twelve forenoon, to 
|;o to the market-crofs, and there, in prefence 
jbf the two watneffes, (for he mult take wit- 

£> g 2 nelfes 
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neHes with him, who may return to verify the i 
execution with him upon oath), read over the i 
brieve, marked R, and precept from the ma- 
cers, and then tire fchedule fubjoined to the] 
copy of the brieve; after which, he mult fix | 
and leave the copy upon the crofs. 

He mult do the like with regard to the other 
brieve and fchedule, at the crofs of L, upon 
 next. 

And will remember to cry three feveral 
times oyeffesy at each crofs, before he begins. | 

Schedule of what is to be figned by the officery \ 
executor of the brieves, and witnefj'es ; and to 
be left at the market-crofs. 

A copy of the brieve, and of the direftor of 
the Chancery’s fubfeription, on the back, is 
prefixed ; and then is added, 

IP S, as officer of the fheriffdom of  
fpecially conflituted, to the effedt after- 

mentioned, by virtue of a precept dated thel 
 day of  , given to me by the macers 
of Seilion, as Iheriffs of the fame fheriffdom,]: 
alfo fpecially conflituted, for ferving of the® 
forefaid brieve iffued forth of his Majefly’sjji 
Chancery, at the inftance of the laid A B ov t: 
C, conform to the commiffion to them, or any! f 
two of them, under the quarter feal, dated and . 
fealed   laft, do hereby proclaim thelir 
forefa d brieves, whereof a juft copy is hereto 
prefixed, to be ferved before the faid macers, t 

of 
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i of Srilion, or any two of them, as fherifts of 
! the faid (heriffdom of  within the parlia- 
1 ment or new feffion-houfe of Edinburgh, up- 
1 on the day of , next to come, in the 

hour of caufe, with continuation of days ; and 
warn and fummon all perfoix; having, or pre- 
tending intereft, to compear, place and time 
forefaid, to hear and fee the faid brieves ferv- 
ed, or to objefl thereagainft; and certify them,, 

if they fail, the faid macers, as (herill's forefaid, 
j! will proceed in the fervice of the faid brieves, 
\, conform to the tenor thereof, and commiffion 
: to them for that effeft.. This 1 do, at the mar- 

j ket-crofs of , head-burgh of the faid fheriiT- 
dom, upon the   day of , before thefe 
wltneffes and   

\ Execution to be indorfed* on the back of the 
brieve, andfgned by the ojjtccr, executor, and 
witnejjes. 

PON the   day of years, being _ 
market-day, within the burgh of 

il P S, as officer appointed by the macers of 
ithe Seffion, as fheriffs of the faid fheriffdom ; 
Sand at command, and by virtue of their pre- 
Jcept to me in that behalf, dated inftant, 

Daltto the market-crofs of , the faid head- 
ijburgh of , and thereat, between the hours. 
lof eleven and twelve of the clock forenoon, 
pnd after crying three feveral oyefes, and 
Ipublic reading of the within written brieve, 
md ot the faid precept, I duly and openly pro- 

G g 3 claimed. 
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claimed the within brieve, to be ferved before 
the faid macers, or any two of them, as Ihe- 

riffs aforefaid, by virtue of his Majefly’s com- 
million to them for that end, and that within 
the parliament or new feffion-houfe of Edin- 
burgh, the day of next to come, in 
the hour of caufe, with continuation of days; 

k/^^.^jand duly and lawfully wammt- all perfons ha- 
ving, or pretending to have interelt, to com- 
pear, time and place aforefaid, with continua- 
tion, as faid is, to hear and fee the within 
brieve ferved, or to object thereagainft ; and ' 
1 made certification to them as effeirs; and I 1 
affixed and left upon the faid market-crofs, a 
fchedule, containing a copy of the within 
brieve, the date and whole tenor of this my 
execution, and the names and defignations of 
the witneffes who were prefent thereat, and 
are hereunto with me fubferibing, viz. G S 
and A D, both indwellers in . 

2 be form cf the report of the commiffioncr^ 

anent the verifying of the execution of the 
brieves. 

& 

the day of the which 
— a corn- day there was produced to 

million of date the given and figned by 
D E, &c. t\\ o of the four ordinary macers, 
before the Loids of Council and Seliien, who,, 
or any two of thxn, are appointed fheriffs in 
that r art of the riierillcoms of L and A’, by 

his. 



Form and Procedure of Services, &:c. 355 

hisMajefty’s commiffion under, the quarter-feal, 
! for ferving of A B of C, nearefl lawful heir- 
y male of the body of the deceafed J B of C, 

{ his father, upon the   day of  next, 
within the parliament-houfe of Edinburgh ; by 

1 which com midion the macers, as dieriffs in 
I that part forefaid, for preventing the expence 

.{ and trouble of bringing the officer who exe- 
a cutes the brieves, and witneffes, to Edinburgh 
i ! to depone before them, give full power and 

( commiffion to the faid  , with power to 
it him to name a clerk to take and receive the 
I depofnions of the officer, executor of the faid 
i brieves, and of the witneffes, upon the truth 

and verity of the executions, after the excu- 
1 tions {hall be openly read in their prefence, 
[I and that at   the day of , and to 
I report the fame, with the faid commiffion, to 
I the faid macers, before the faid (the day 
je on which the fervice is to be), which commif- 
£ fion being accepted by the faid  , he 
V) made choice of to be his clerk, wffio ac- 

cepted of the faid odice, and gave his oath d& 
Jideii adminijiratione. 

The commjfioner and clerk ftgns this. 

Thereafter compeared officer, and exe- 
cutor of the brieves directed forth of his Ma- 
jefty’s Chancery, for ferving of the laid A B 
of C, neared: lawful heir-male to the faid J B 
of C his father, and being folemnly fworn and 

i interrogated by, and in prefence of, the faid 
coinmiffioner j and the two brieves, and execu- 

tions 
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tions on the back thereof, being openly read in | 
his prefence, depones, That he executed the ; 
faid two brieves in the precife terms of the 
executions on the back of the farne,figned by | 
him and the witneffes who were prefent there- 
at, at the feveral market-crodes following, viz. 
at the market-crofs of R, head burgh of the 
{heriffdom thereof, the day of   be- ; 

mg the ordinary weekly market-day of the j 
faid burgh of R [and fay the like as to the other 
burgb~\ and udrich days are the true dates of 
the executions of the laid brieves, figned by 
the deponent, commiffioner, and clerk. 

As alfo compeared [blank for the dcfignations 
and names of the two men who were witnefes~\ 
and being both folemnly fworn and interro- 
gated by, and in pretence of, the faid commif- 

' iioner; and the before-mentioned two brieves,, j 
and executions thereof, being openly read in 
their prefence, depone, That they were pre- 
fent with and heard and law the faid [the 
officer's name'] officer, execute the faid two 
brieves, in the precife terms of the executions 
of the fame on the backs thereof, figned by 
him as officer, and the deponents as witnefles 
thereto; and that the faid two brieves were , 
executed at the faid two feveral market-crofles 
of R and L, upon the feveral days mentioned 
an the faid   officer his depofition before 
written, being the ordinary market days of the 
faid feveral burghs, and which days are the I 
true dates of the executions of the faid !J; 
brieves: and the above is the truth as they |J; 

ffiall i 
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fliall anfwer to God; figned by the deponents, 
commiflioner, and clerk. 

At the day of , what is con- 
tained in the preceding pages is the report of 
the commiffion before-mentioned figned by 
the commiflioner and clerk, and the fame, with 
the faid commiflion, is returned to the macers 
of Seflion. 

This figned by the commijjioner and clerk. 

After the day to which the court was ad- 
journed is come, the court again meets; and 
if the officers be not returned with their exe- 
cutions and witnefles, or any accident happen, 
which renders it either impoflible or inconve- 
nient to have the brieves ferved that day, the 
court muff; again be adjourned ; but this is fo 
very eafy in form, that it is needlefs to fet it 
down ; only obferve, that a title is to be pre- 
fixed to the acts of court that day, the fame as 
in the following a£ts ; and after mentioning 
the court to be met, and the day and place, 
as is therein done, let either the procurator, 
judge, or any other member of court, ftt 
forth why the court cannot fo conveniently 

proceed ; and then let the judges continue and 
adjourn the court to any proper day, wherein 
all parties, jurors, witnefles, officers, dempfters, 
and members of court are ordained to be pre- 
fent; on which the procurator is to take in- 

. ftruments, and the continuation is to be figned 
by the judges : but if there be no occafion 
for an adjournment, a jury is to be chofen and 

fworn. 
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fworn, and the brieves verified, and all parties 
openly cited, and the claim prefented to the 
jurors or aflizers, and the fame verified, and 
the jury are to give their verdid thereon ; all 
which is fet forth in the ads of the fecond 
court. 

Follows the form of the Oaths. 

Oath to a juryman. 

BY God, &c. You promife to be faithful 
in this inqueft. 

Oath to the officer, executor of the brieve, if 
prefent in court. 

BY God, &c. You did proclaim and execute 
the brieve, in fuch manner as is men- 

tioned in the indorfation thereof, figned by you; 
and this is truth, as ye lhall anfwer to God. 

Oath to the zuitnefcs who were prefent at exe- 
cuting, if prefent in court. 

BY God, &c. You heard, and faw, and 
flood by, when the faid , officer, pro- 

claimed and executed the brieve, in fuch man- 
ner as is mentioned in the indorfation thereof, 
figned by you; and this is truth, ut fupra. 

Oathi 
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Oaths of witnejfes, for proof of the claim, veho 
mufl be prefeat in court. 

And B being folemnly fworn, examined, 
and interrogated, depone affirmative to 

the propinquity of the claimant, and the time 
of his father’s death. 

Phis laft to be figned by the witnejfes, and 

verote upon the margin of the claim* 

Citation by the officer in court, and at the door 
of the court-houfe. 

, Yefs, oyefs, oyefs ; If there be any per- 
fon or perfons who have any thing to 

jbjeft aginfl the fervice of the brieves pur- 
:hafed forth of our Sovereign Lord’s Chancery, 
>y of , for cognofcing him nearelt 
md lawful heir-male of the body of the deceaf- 
;d A of C his father, in ail lands and he- 
ritages wherein his faid father died infeft, let 
them come forth, and they lhall be heard. 

)nce, twice, thrice. 

Biota, This citation is called two feveral 
times in prefence of the macers, (judges) and 
[the inquell; after which it is called a third 
time at the outer door of th parliament-houfe; 
md it is ufual, if there be no objection made 

|:o the fervice, to take inltruments in the hands 
■of the clerk to the fervice, on that fact. 

* Ncta, The jurymen may be witneiTes as to the pro- 
linquity. 

Claim 
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Claim of A B as heir in fpecial of the deccafed 

J B of C his father. 

Honourable perfons, and good men of in- j 

queft, unto your wifdoms fays A B of 
C, ddeft lawful fon of the deceafed J B of C, 
That the faid deceafed J B of C, my father, 

died laft veil and feifed, at the faith and peace 
of our fovereign Lord George the Third, now 
reigning, in the fee of all and whole the lands 
and barony of C, comprehending the lands | 
and others after-mentioned ; viz. [flcre take 
in the lands A] conform to a charter of refig- 
nation of the faid lands and others, dated 
—-«, and fealed , and granted by his late 
Majefty George the Second, under the great 
feal, in favours of the faid deceafed J B oi C‘ 
my father, and the heirs-male lawfully to be 
procreate of the body of the faid J B ; whom 
failing [Here take in the fubjlitution; and in ] 
cafe the lands be tailzied, after taking in the fub- 

Jlitution, you’ll infert the conditions, 6cc.J fpeci- 
ally after-mentioned, contained in a bond of' 
tailzie, granted by , &c. (as the cafe is), 
and regiftrate in the regilfer of tailzies the:? 
 ; viz. with this provifion, <&c. as in the' ‘ 
faid tailzie and charter forefaid following there-' * 
on, more fully is contained, dated , regi- ' 
ftrate , heritably and irredeemably ; and, I 
by which charter, a feifin to be taken at the 
manor-place of C is declared and ordained to : 
be a valid and fu’ficient feifin fnr *he whole! a 
lands, mills, anduiuUo oame ipeciiicd, united] ij 

and' 
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land er . fted into the faid barony, as faid is, and 
Inotwithitanding of th 'ir lying discontiguous, 

iand within diffci. nt jurii'diftions; and that 
I am eldeft law ■ ^on, and neared lawful lieir- 
maleof the body f the fa; J deceafed A B, my 
father, in the faid lands and barony of C, 
'Comprehending and lying as aforelaid; and 
that I am of lawful age; and that the faid 
lands and barony of C, comprehending, and ly- 
ing as aforefaid, are now worth, and were 
worth, in the time of peace, the fums particu- 
darly after-mentioned, viz. [Here take in the 

. .old extent of every parcel of lands particularly.'] 
i!And that the faid lands of are holden of 
ihis Majefty, and his royal fucceiTors. [Here 

■hake in the manner of holding, and the feu or 0- 
wtber duties payable.] And that the faid lands 
land barony are now in the hands of the faid 
Irefpeftive immediate lawful fuperiors of the 
fame, by reafon of non-entry, through the 
deceafe ot the faid A B of C my father, who 
deceafed in the month of , and fo have 
remained in the hands of the faid fuperiors 

jijthereof, ror the fpace of months, or theie- 
|by, by reafon of my not prefenting my juft 
ijright thereto, as neareft and lawful heir of my 
ifaid father. Herefore I befeech you to cog- 
hofee and ferve me neared and lawful heir 
of the laid deceafed A B of C my fa.her, (as 

| being elded fon of his body), in all and whole 
' :he faid lands and barony of C, comprehending, 
hind lying as aforefaid ; and return the faid fer- 
: vice to his Majedy’s Chancery, under the mod 

H h part 
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part of your feals, as ufe is. According to 
juitice, and your wifdoms anfwer. 

The claim is figned by the procurator, or 
by the claimant himfelf, if prefent. 

The names of the perfons of inqueft are 
written upon the claim, and ranged in three 
columns, five in each column. Below their 
names the verdict is written, in this form. 

Their VERDICT. 

T Edinburgh, the   day of . 
j£"\ The whole perfons of inqueft before- 
named, being all folemnly fworn and admit- 
ted to pafs upon the fervice of the brieves 
iflued forth of his Majelty’s Chancery, for en- 
quiring into the forefaid claim ; and having all 
heard, feen, and confidered the claim before- 
written, with the writs produced, and tefti- 
monies adduced in court, for inftrufting there- 
of, and no perfon objecting, albeit legally cit- 
ed, thrice called, and lawful time of day wait- 
ed, they all in one voice, and without variance, 
Find the claim before-written fufficiently in- 
firucted and proven, and ferve the faid A By 

claimant heir forefaid,conform to his faid claim; 
and ordain the fervice to be retoured with the 
brieves to his Majelty’s Chancery. In teltimo- 

ny whereof, thefe prefents, and the claim, are, 
in their prefence, and by their direction and 
content, figned by the faid , wdtom they 

had eleCted their chancellor. 
Second- 





: .rof your Hm!s, as uie is. Accord;, 
judicc, and your wifdouus anfwer. 

i'he claim is figned by the procuratoj 
by the claimant liimfell, it prelent. 

The names of the perlbns of inqued 
written upon the claim, and ranged in t 
columns, five in each column. Belowfj 
names the verdict is written, in this form. 

Their VERDICT. 

I 
i\ T Edinburgh, the   day of — 

j[~\ The tvhole perfons of inqueft be 
named, being all folemnly fworn and a 
ted to pafs upon the fervice oi the b 
itilled forth of his Majefly’s Chancery, f< 
quiring into the forefaid claim ; and havi 
heard, feen, and confidered the claim b 
written, with the writs produced, and 
monies adduced in court, for initructing t 
of, and no perfon objecting, albeit I 
cd, thrice called, and lawful time of day 
ed, they all in one voice, and without var 
Find the claim before-written iufficient 
ftructed and proven, and ferve the fai 
claimant heir forefaid,conform to his faidj 

and ordain the fervice to be retoured wi 
brieves to his Majefty’s Chancery. In n 

ny whereof, thefe prefents, and the ctau 
in their prefence, and by their din.c >o. 
confent. figned by the faid , ai111 

had eleded their chancellor. 



• -ond.court of the jlruce cftrc ivo f.u 
brieves ifiud furth of Isis hUjeft?* U»>^- 

ry, and pur chafed by the /aid J B of , 
for ferving him neareji and laze fid heir-male 
cf the body of the faid dcceafed A B of C, 
his father, continued to, and holdcn this  
day 0f , 'within the parliament or nrjj 

feffion-houfe of Edinburgh, by the before- 
named four ordinary macers before tae Lords 

of Council and Stfjion, as Jhenffs of the fud 

t'wo fevers fheriffdoms of N and 0, fpecially 
conflituted for that end, in virtue of his ida- 

jejiys commiffion before fpecified, to them on 

that behalf directed. 

Curia legitime affirmata. 

■ IN prefence of the faid macers before nam- 
ed, as fheritfs forefaid, fitting in judg- 

ment, compeared the feverally worthy perlons 
after named, who had been lawfully fummoned 
jeiore to pafs upon the inejueft of the forefaid 
brieves, as being leaft iulpeciedj and vdio Ltit 
know the verity; they are to fay, [Here tane 

. in their names as before directedf\ As alio com- 
peared perfonally the faid D £ as attorney 
fpecially conftituted to ’the effea: before and 
after mentioned, by the faid J £ of C, con- 
form to the procuratory and patent letters for- 
merly mentioned, granted to him and others, 
jointly and feverally, of the date before fpeci- 
fied ; and there in court the faid attorney re- 
produced the two brieves before mentioned, 

H h 2 directed 
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directed to the faid maccrs, or any ♦-.ya 
them, as Iheriils of the iaid fherhh- ■ 
ar.d 0, tor cognoicing the faid j B of 
r.carett and lawful heir-male of the bt 
cf the faid deceafed A B of C, his father 
aiorefaid together with the faid tnaccrNt’’ 
precept, ordaining the officers of court ben 
named to proclaim and execute the L;i ibrie\ 
and together alfo with the two irparate exe 
tions of the faid two brieves on the bach the 
of refpeCtiveiy, under the ha. • of the | 
R F one of the omcers of court, and ot 
laid P T and it Z, as witnelfes tiiereto, be 
ing the faid D E, officer, to have palled to 
market-crofs of   head-burqh ct 

iheriffdoms thereof, upon the dav 

lafl; and to the market-crofs of iV, Ik 
burgh of the fherifFdoms thereof, upon 

t 

day of the fame month of lad, 
ing the reipe&ive market-days ot the laid t 
burghs, and there, at each ot the faid mark 
croifes, and at the time of public market, 
have duly and lawfully proclaimed and c 
cute the faid two brieves, in manner dn< c 
by the laid judges their precept; and wh 
two brieves, with the executions thereof, a 
precept forefaid, being delivered by the 1 
attornev to the clerk ot court, the laid juo. 
caufedthe faid two brieves, with the reip' 

tive executions thereof, to be audibly a 
publicly read: Alter reading thereot, the t: 

D E officer, who did execute the faid br’.ev 
and the faid P T and R L «,mclks, w 
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,a-re prdent at the execution thereof as alove- 
ih, hid give their oath anent the truth t the 
id reipedive executions ; and who being fo- 

Icmnly and judicially iworn, deponed, That 
f the laid two brieves, and each of them, were 

truly and faithfully proclaimed and execute, 
[conform to the reipedive executions thereof, 
in all points, as they Ihould anfwer to God: 
Whereupon the laid judges found, that the 

faid brieves were duly and lawfully execute and 
proclaimed. Thereafter, the laid attorney ex- 
hibited and produced a claim for the faid J B 
of C, befeeching that he might be cognofced 
neareft and lawful heir-male of the body of 
the deceafed A B of C, his father, (in fpecial), 
in all and lingular the lands, and other heri- 
tages therein fpecified, and in fee whereof his 
faid father died la ft veil and feifed, at the faith 
and peace of our fovereign Lord ; and that 
the lervice of the faid brieves might be re- 
turned to his Majefty’s Chancery, in full and 
proper form. And for verifying the faid claim, 
the laid attorney produced, in prefence fore- 
faid, the writs after-mentioned, viz.. Charter 
under the great igal, err. of the lands and ba- 
rony of A, comprehending, lying, and to be 
holden, as in the faid claim is fet forth, in fa- 
vours of in liferent, and the laid A B 
of C, his eldelt ion, and father to the claim- 
ant, in lee, and the heirs-male of his body, &c, 
dated   iealed   with the inflrument 
of feilin following-dhereon, in favours of the 

faid in liferent, and the faid /i B you ig- 
H k 3 er 







fj 

tr in fee, dated 

rf a ^utary.pvl,";c. 

and recorded a: — 
As a!fo, for proving the old e.ctent. 
ter or retour, &c. [hhre they ar 
As alfo, for proving the deduction of a p 
of the barony made in the faid claim, a ct.a 
ter, &c. in favours of upon the r 
fignation of  dated    and ft X 5 

And after production of all, which cl ur 
and writs, the faid macers, as judges fore faid 
caufed the faid T F, officer of court, call y-c 
remptorily and openly in judgement, all garth 
having, or pretending to- have, intered ; an 
none compearing to object againft t!: !;; 

brieves, and lawful time of dav beui" waita! 
the faid attorney protdted contra on.res nr, 
comparentesy. that they might be idem for eve 
hereafter; and alfo defired, that the laid claim ‘ 
writs produced, and.teftimonies to be adduce 
for verifying the faid claim, might be referre 
and admitted to the knowledge of the inquei 
before named: and the faid macers, as judge 

forefaid, finding his defire to be juft and rca 
fonable, they admitted thereof, and remittc 
the faid matter to the knowledge of the fort 
faid inqueft ; and who being all iolemnly fvor 

by the faid judges, made faith de jidep adrn\ 
vijlratione; and they unanimouily elected th 

faid Sir M S to be their Chancellor; and there 
upon the faid claim was openly and publict 
read, and compared with the forefaid wntinc 
and infeitmems produced far vouching and vt 
rifying thereof. ^JnJicad of this,, tbs prcplk 
ouity, uhen proven “by witneffes, rm'Jl be her 

J ' mentions 

f 

t 
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qtioHcJ to ha-ve been fo done.'] And the m?.- 

ity of the per Ions of inqueit publicly owned 
,d declared their knowledge of the claimant’s 
■opinquitv of blood to his faid father, as fet 

,rth in the faid ekiim. And thereafter, the 
id macers, as judges forefaid, caufedthe faid 

,'/officer call again thrice peremptorily, at 

| ie molt patent door of the iaiu nev/ feihon- 
toufc, all parties having, or pretending to- 

f lave, intereft; and none compearing to object, 
he faid D E attorney forefaid, again proteft- 
d contra omnes non comparentes., and that they 

might for ever hereafter be iilent. And then 
they, the faid worthy perfons of the inqueft, 
all with one voice, and without variance,, by 
the mouth of their faid Chancellor, Found the 
forefaid claim fufficiently verified and inftruft- 
ed; and therefore ferved and cognofced the- 
laid J B oiC nearelt and lawful heir to his 
faid father, infpecial, in. the feveral lands, and. 
other heritages, wherein his faid father died 
laft veil and feifed; and that conform to the 

faid claim, and the verdied of the faid inqueft 
fubjoined, thereto, and figned by the faid 
Chancellor, in ail points: and ordained the faid 

fervice, with the laid two brieves, and under 
the clerk of court his hand, to be returned to 
his IVlajefty’s Chancery. .And to which verdift 
and fervice, the laid macers, as judges fore- 
faid, adhibited, and hereby adhibit, their au- 
thority, and ordain the fame to be retoured,. 
in manner forefaid : Whereupon, and upon all 
and lingular the premiles, the faid D E, at- 

torney 
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The OfHte cf'a Notary-public. 

?v fore laid, afkcd ads of' court, and 
itruments in (under the hands) the hand, 
lubicription manual of Air H C clerk of (jUl 
court, as afore laid. 

Nota> When a commilhon is iffued for taj 
king the oaths of the commiilioner and v.itj 
neffes in the country, the report of that commilj 
f:on is produced in court by the attorney, auift 
fo narrated in the ads of court, inflead of map 
king the executor and witnelfes appear perfonli; 

ally in court. The ads of court are figned bJ 
the macers on each page, and, together witij 
the claim, verdid, oaths or the witnelfes, C el 
are kept by the clerk of court for his warrant. 
Upon all this procedure, the lervice is madJ 
out and extended, in Latin, on common parch] 
meat, and is almolt a tranllation of the claims 

only the claim runs in the firft perfon, and the: 
fervice in the third. The following is a fpel 
cimen of the fervice or retour : I 

y JJEC inquifitio*fada fuit in prtetorio fel 

J72 nova feifionis domo Edinburgi, die: 
  menfis   anno Domini  coraif 
  quatuor clavigeris erdinariis coranii 
Dominis (doncilii et Seinonis, vicecomitibus a|j 
hac parte vicecomitat. de   et -  
fpecialiter conllitut. virtute commiffionis fub- 
teltimonio figilli, per tradatuni unionis culto] 
diend. in Scotia, vice et loco magni figilli » 
jufd. utend. ordinal, ex deliberatione Domino- 
rum Coneilh et Seffionis, data; et dire dee d.e: 

da*™' 
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— ultimo elapf. difpenfationem tarn 

s locum quam tempus vacantiac, h conti- 
t, in fe contincntem; per ho? probos ct 
les homines patriae. [Take in iheir namesT\ 
jurati dicunt, magno facramento interve- 
te, quod quond. A B C, pater J B 

c de C obiit ad fidem et pacem S- D- N. 
is, ac ultimo veftit et fafit in feodo tota- 
n et integrarum terrarum et baroniae, com- 

hM: rhendent. inibi terras aliaque poftea menti- 
at. viz. [And fo goes on as in the claim, till 
’ word Herefore; inflead of which he adds,] 
cujus rei teftimonium figilli majoris partis, 
quondam,) eorum qui di&. inquilitione in- 

erant, una cum brevibus regis, intus claufis 
figilli dift. clavigerorum tanquam vicecomi- 

(4m ante did. funt appenfa, una cum fub- 
ralriptione manuali Mri. / K figneto regio 

Itro clerici et Notarii publici, ac defervitio- 

s dicl:. brevium curiae clerico, apud Edinbur- 
um diet. diet menfis —  
no  
Praemiffa fupra hac et praecedent. 

aginis, feripta vera efle atteftor ego diet, 
"ri. L K. Sic fubferibitur H C, N P, et C S. 

% v 

This fervice, when written out and figned 
ay the clerk of court, tvho muft be a writer 
o the fignet, as weil as a Notary-public, is 
arried to the Chancery office, which is called 

p # J * 
retounng the fervice, and is wrote over and 

fingrofled in Chancery hand, and then given 
put to the party along with the precept di- 

rected 
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reeled to the iherifF or flewa t cf . ■ 
county or ftewartry to give infeftmcr.t is: ■ j 
whole, in virtue of the difpenfing ciaefe c : 
tained in the.charters of the lands; and thi 
infeftment, when recorded, veils the edate : 
the predecdTor completely in the perfen c 
the heir. 

< • 
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