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To the Right Honourable, 

*5>rWaiter Pringle 

Of NEW HAL L, 

'One of the Senators of the College 
of Juftice ; 

My Lord, 

§1N c e fo few of our Lawiers 
have left us any of their Works 
on the Subjed of their Profe£ 
fion, it is matter of fome Sur- 
prife that this fmall Treatife, 

iias in all Times been £o univer- 
^ . eemed, fliould have lay n fo long 

Manufcript, and that none of the 
liege of Juflice, in the Courfe of a 

Century, Ihould have obliged the World 
* * with 



iv Jh E B 1 C A T l 0 K. 
with a Publication of it. I thought there- 
fore, that it fell naturally enough to my 
Share, as Profejfor of the Municipal Law\ 
fince noue of the Faculty had hitherto 
given the Pubhck that Satisfaction. 

A s I have fequeftred my felf from 
the more aCtive Part of the Law, that 
\ might give all my Tiw to the Du- 
ties of a ProfefTion to which I am par^ 
ticularly called, being the firft in that 
Province in this Univerfity; It may 
perhaps be expeCted that I fhould pu-- 
blifh lomewhat of my own upon the: 
La wof Scotland; which in good I 
Time I hope to be able to do : But till 
fome more Experience and Knowledge 
in the Bufmefs of my Profeffion fhali 
give me the Courage to attempt fome-. 
thing of that kind, I thought I could not 
better fpend my Hours of Leifure, tha~" 
in preparing for Publication, for the Uf 
of the Students and Practitioners of oui 

Muni 
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Municipal Law, Editions of the Works 
pf the more eminent Lawiers of former 
Times, which now lye buried in that 
noble Treafury of all polite Learning, 
#nd of every thing in particular relating 
to Law, The Library of the Faculty • 
And I chufe to begin with this, as be- 
ing the mo ffintirely Municipal, as well 
as one of the mofl valuable Pieces of 
its Kind and Size, that any of our 
Lawiers have yet produced. 

It is impoffible to caft an Ey& over 
:hefe Sheets, without regreting that the 
.uthor did not intend them for publick 
Te: For if he could thus, without Stu- 
y, and in an eafy Maimer, write only 

or the Ufe of his own Son ; What 
ght not have been expe&ed from 

bim, had he laboured an Infiifute of 
(pur Law for the Ufe of the Publick ? 

* 2 THE 
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The Edition of this Book claims 
the Prote&ion of Your Lordlhip’s 
Name by a Twofold Title; Your 
near Relation to the learned and acute 
Author, and Your unmerited Friend- j 
fhip and Favour to the Publifher, who ! 
wanted nothing fo much as an Oppor- 
tunity of acknowledging it on fome 
proper Occafion. 

$ am, with the greateji ReJpeM 
and Truth, 

My Lord, 

your Lordjhifs mojt obedient j 
mi weft humble Servant A. 

A L E X. B A y N E. I 
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TO THE 

READER. 

ten by Sir T wo m\s Hope tf/’Craig- 
hall, Advocate to King Charles I. of 
hie fed Memory. And we are told by fome 

I of the near Relations' of the Family, That 
it was compojed without any Study or Ap- 
plication, being di 61 ated to his Sons for 
their Inftruffiim, in Mornings "while he was 
a dr effing. \ :v 

The Publifher fends it into the World 
Without Addition Amendment, as he 
found it in a corred: 'Manufcript taken by a 
good Hand from that Copy which belonged 
to the late Sir Archibald Hope of 
Rankeilor , One of the Senators of the Col- 
le$e °f Juf1^ whom the Publiilier cannot 
(nention on any , Occafwn, without paying to 

Vis Memory all due Refpett ; in grateful 
Remem* 



yiii PREFACE. 
Remembrance, that he owes to him that 
Rart of his Education, by which he is in 
any Mcafure qualified for this province. 

If bat Copy, there is Reafon to believe, 
was the original One which was left in 
the Library 0/ CraighalH confidering the 
Lord RankeilorV near Relation to the Fa- 
mily, the Management he had ttyany Tears 
of qtl its Concerns,, andtkat. no Copy there- 
of is to be found in the Tojfejfwn of the Fa- 
wily face that Tmy, 

MOVE'S 



Ii. aggyjjggiH ERE is an generali, thatnoSum- 
^0# mons can be callecl: before the Lords 

iH while the firft Day of Compearance- be bygane, except alienarly in receiv- 
ing of Witnefifes, which may be called upon the 

very firft Day of Compearance. 
2. Jtem9 The like Order is to be obferved in cal- 

illing QfA&Sj which cannot be called upon the firft 
A Pay 



* foitu of ptocef^ 
Day of Compearancej except for Witnefles, as fai4 
is. 

Item^ Albeit Summons cannot be called upon 
the firft Day of Compearance, to compel the De- 
fender to anfwer; yet they may be both tabulate 
and continued the firft Day of Compearance. 

4. Item^ After the firft Day of Compearance is 
bygane, the Purfuer may call any Day thereafter, 
it being within Year and Day; and if the Defen- 
der compear, he is ordained to fee the Procefs $ 
and if there be moe Defenders than one, for whom 
moe Purfuers compear^ j:hey flipuld be ordained to 
fee tl^ Procefs in thd^ioufe of^ny Advocate ^hom 
the Judge fliall appoint. 

5. Am, After the Pieces are feen, and deli- 1 
vered back to the Purfuers, he may urge phe cal- t ling of his Caiufe as,he firjcjs Occafion; and ]x‘ing 
callepi, the Party Defender will be compelled to 
propone his Defences ^ whereupon the Judge pro- j 
nounceth his Interlocutor Sentence : Adpl after aU 
the Defences are difcufled, either by repelling or ; 
admitting them, to Probation, the Judge affigns a 
Day for proving of the Libel, if the Exceptions be ! 
repelled fimply, in refpedt of the Libel, .or of the 
Libel and Reply. • If the Party Defender his Ex- 
ception be not repelled fimply, but in refpedt of the 
Reply or otherwife, afligns a Time for the Defen- 
der for proving of his Exception, if the fame be 
admitted, or otherwife afligns a Day bpth to the ; 
Purfuer and Defender, to the Purfuer to prove ] 
his Summons and Reply, in refpedt of an Excepti- 
on proponed by the Defender, which was repelled j 1 

- and 



iiefo^e tlie lords. 3 
and to the Defender to prove his Exception, which 
was not repelled but admitted $ and this is called, 
Litiscontefiation parte comparente. 

6. Item, If the Defender compear not, then ei - 
ther the Summons requires Probation, oris proven 
inftanter, or needeth no Probation, which is in 
Caufes of Reduction and Exhibition, whilk will bear 
Certification, and in other Cafes, fuch as Remov- 
ings. Letters conform, $3c. where Probation is 
neceflary, and is not proved inftanter : There the 
Purfuer defires Letters to fummon Witnefles, which 
is the Form of Litiscontefiation parte non compa- 
rente, and defires a Term to be afligned to him to 
prove 5 which being affigned, the Adi extracted 
thereupon is called Litiscontefiation parte non com- 
parente ; but when the Summons needeth no Pro- 
bation, or is proven inftanter, the Purfuer craves 
Decreet and Sentence, which hemufi: have if the 
Party compears not. 

7. Item, There are fome Caufes wrherein, albeit 
the Party compear not, yet the Judge in the Out- 

I ter Houle will neither affign a Term to prove, nor 
give Sentence while he' advife the Summons, the 

■ Relevancy and Defire thereof, and advife the fame 
*1 with the Lords ; As fpr Example, If the Sum- 
jjmons be for proving the-Tenor of an Evident, or 
Hifthe Purfuer in a Reduction fatisfy the Produdti- 
ii on himfelf,and craves Decreet, becaufe having feen 
|his Reafon inftanter, or becaufe the Reafon is ne- 
gative, whilk proves itfelf; and in thefe Cafes or the 
i like, the Judges cannot aflign a Term, or give a Sen- 
tence till they advife with the Lords, albeit the De- 

4 2 fender 



4 tfcutn Of }SjOCCC)S 
fender be abfent: The like in Improbations and 
Cejfio bomrim is obferved. 

8. Item, If the Caufe be a Sufpenfion, wherein 
the Purfuer calls, and the Defender is abfent,then 
the proper Terms, either of the Purfuer’s Defire, 
or of the Lords decerning, are, to fufpend till 
they be produced, viz. the Decreets and Letters 
called for to be produced and fufpended, as the 
proper Terms in a Reduffion^r/e non comparente, 
are, to reduce for Non-produdtion : And the 
proper Terms in Improbation are. Grants Certifi- 
cation, and decerns to make no Faith : A id the 
proper Terms in Exhibition of Evidents, are, i 
Grants Letters fimpliciter, and decerns and in all 
other common Addons, as Removings, fcj’c. are 
only, Decerns, 

9. Item, If the Party Defender be compearing, 
and all his Exceptions be proponed and repelled, 
then the proper Terms are, either affign a tferm 
to prove, if it. requires Probation ; or decern in \ 
the 'terms refpedtivc forefaids, where there is no 
probation neceflary. 

10. Item, If the Caufe be a Sufpenfio.n, not on- i 
ly bearing Reafons, but alfo double, treple, mul- 
tiple Poinding j in this Cafe, if one of the Defen- 
ders compear,, and the reft be abfent, the proper 
Terms of the Lords Decreets are. Ordains the j 
Party compearand to he anfwered and obeyed, [0 j 
far as concerns the double Poinding j and if the 
Party compearand difpute upon the Reafons of | 
Sufpenfion, and if the Reafon be found not rele- 
vant, or not verified inftanter , then the proper 

' ’ # and ;• 



tefojetlje lords. 
and ufual Words of the Lords Sentence are. Finds 
the Letters orderly proceeded, nWwithftanding 
of the Keafon, or of the whole Keafons. Or if 
the Reafons, or any of them be found relevant, 
and proven infianter, the proper Words are, <Snf- 
pends the Letters fimpliciter. 

11. Item, Where the Purfuer lyes off, and Will 
not call 5 in this Cafe the Defender may call upon 

; his Copy, any Day after the firft Day of Com- 
pearance be bygone, and crave Proteftatiort. 

12. Item, If the principal Caufe be of that Na- 
; ture, which requires to be tabulate, there can be 
no Proteftation granted upon the Copy, till the 
Copy be tabled. 

13. Item, Albeit the principal Summons be not 
tabulate, yet if the famen be continued, in that 
Cafe the Defender muft call upon the Aft of Con- 
tinuation, with the Copy of the principal Sum- 
mons 3 and in this Cafe the Copy needs not be 
tabulate, becaufe the principal Suinmons is pre- 
fumed to be tabulate after Continuation. 

14. Item, After Litifeonteftation made, either 
parte comparente aut non comparente, there is no 
calling of the Caufe, neither upon the Purfuer nor 
Defender’s Part, but upon the lali Aft of the 
Procefs. 
115. Item, When the Party calls upon the Aft 
made after Litifeonteftation, if he be Purfuer to 
whom the Summons is admitted to Probation, 
and againft whom an Exception one or moe is ad- 
mitted, in Favours of the Defender, he firft fa- 
tisfies his own Terra, by Produftion of Dili- 

gence i 



£ fjfojm of ^^occfjs 
gehce j and thereafter craves Proteftation againft ! 
the Defender, or to circumduee the Term againft ! 
the Defender, qua flint eadem: And if that 
Term be fatisfied by Production of Diligence hiric ] 
inde^ there is a new Term alligned for Probation, 
& fie deinceps, according to the ordinary Terms 
of Probation, received by the Pradtique and Cu- 
ftom of the Houle. 

16. Item, If the Defender call upon the Adt* 
it is either to produce his own Diligence, for 
proving his Exception, or to crave the Term to 
be circumduced againft the Purfuetj anent the 
Probation of his Summons, or of any Reply, one 
or moe, if any be admitted to his Probation. 

17. Item, When the Purfuer or Defender pro- I 
duces their Diligence, for fatisfying of the Adt, in J 
this Cafe either of them may proteft* quoad 1 
•vel contra alias probationes, quoad exceptiohem, vel i 
replicam refpeilive. 

18. Iteni, When all the Terms of Probation are 1 
finilhed, in this Cafe where the Probation pertains j 
to the Purfuer, he muft renounce further Proba- 1 
tion, before the Procefs be advifed: And if the | 
Purfuer urge the Procefs to be advifed, then if 1 
the Defender oppone, that it cannot be advifed, j 
becaufe the Adt of Renunciation Is not produced, I 
the Lords will caft off the advifing of the Procefs 1 
till the Adt be produced: But when the Defender J 
clofes his Probation, he needs not renounce fur- I 
ther Probation, but allenarly declares, that he j 
produces fuch Writs or Probation, for proving | 
his Exception, and holds his Peace •, and the Pur- j 



Before t^e lords. f 
fuer protefts, that the Caufe fhall be holden as 
concluded; and an A£t being extradled hereupon, 
is equivalent to a Renunciation, and holden for 
fConclufion of the Caufe ; which being extracted, 
[the Procefs may be advifed by the Lords, as 
proven or not proven. 

1 19. After Renunciation or Conclufion of the 
Caufe, and an A6t extrafted thereupon, none of 
the Parties may produce other Writs to be pro- 
duced, than thefe that are exprefs’d in the A6t, 
which commonly bear thefe Words, 'that the 
Purfuer repetes the JDepofition of the IVitneffes 
md Writs produced in initio litis, and renounces. 
And upon the Part of the Defender bear, I’hat 
he repetes the Depofitions of his Witnejfes, and 
produces fucb Writs, and holds his Peace-, 
iwhereupon the Lords ordain the Caufe to be con- 

luded. 
20. Item, When the Lords advife the Caufe 

oft conclufionemi if the Probation be all in Wit- 
lefles, the Lords advife the Caufe, proven or not 
iroven, without calling of the Parties; but if ei- 

j'her the Whole, or a Part of the Probation con- 
' [Is in Writ, the Party poft concluftonem in caufd, 

iuft fee the whole Writs, and be heard to objedt 
igainft the fame, wherefore the fame proves not. 
Und if he either oppone nullitatem juris or Fal- 

nhood, it will be received, and difcuffed by Way 
1»f Objection contra produtia. and the Reafon of 
iilhis is good, becaufe the Lords will oftentimes ad- 
tpht or repel an Exception, referying Objections 
xtontui producenda 

2t. Item. 
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21. ifem^ If the Faiinood be cp^oned, ir is e- 

Ver admitted, except the Writ againft which the 
Falfhood is opponbd, was produced in initio- litisr in the which Cafe, feeing he had the lixceptjon 
of Fallhood competent to him ante litem contefta- 
tarn, he will not be heard now, becaufe it will be 
taken for a Delays but the Fallhood will be re- 
feiwed to him by Way of Action. 

22. Item, Where an Exception of Falfhood is 
proponed, either ante vel pofi litem contejiatam, 
the Proponer muff confign fuch a Sum of Money 
as the Lords appoint. 

23. Item, The Exception or Objeftionof Fal- 
fhood pofi litem contefiatdm, in reipedf the Fal- 
fhood and Trial thereof confiils in facto, is in El'- 
fe<ft a new Litifconteffation, which requires all the 
Terms of Probation, and thereafter Conclulion of 
the Caufe. 

24. Item, When the Caufe is advifed, the Lord 
pronounces in thefe Terms, either Finds proven 
and decerns, or not proven and ajfoilies. 

25. Item, After the Litifconteffation in CaufeS t 
of Removing, the firff Thing that the Purfuer ( 
craves, is, That Caution be found, or elfe that ,t Lecreet be pronounced; but fometimes the find-. , 
ing of Caution will be continued, till the next i 
Term of the Procefs, if the Purfuer have Termi|, 
to run, for proving of his Reply. Or if the Fur-, • 
fuer be warned at the Inftance of the Defender, t; to give his Oath de calimnia, if he have juft Caufe % 
to deny the Truth of the Exception , and if he be 
not prefent to give his Oath, but defires a Day to '1 

that;; 
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bat EfFedt: If he take a Day, the Lotds will 
ive the fame. Day to the finding of the Caution. 

26. If the Defender produce a Bond of Cau-* 
Ion, and that the Cautioner be rejedfed, upon 
ae Alledgeance of Inefficiency; in this cafe, the 
>ords will affign an new Diet for finding of a beN 
ir Cautioner. 

27. At the firft Inflitption of the Seffioh, Sum- 
onfes were appointed to be called every . Day of 
ic Week, according to the Tables and every 
'ay of the Week had its own Table, containing 

p own proper Caufes, which were to be called 
lereon ; and alfb there were fome Caufes which 

• light be called any Day of the Week, and thefs 
• bre under the common Table. 
• 28. This Order of Table is altogether out of 
.1 fe, except only the common Table, and the 

, .able of Friday appointed for the Ring’s Caufes, 
U29. The Keeper of the Tolbooth of old was 

) iliged to affix on the Tolbooth*wall the Roil of 
| e tabled Caufes : But this is out of Ufe, and 
>w he only receives thp Summons, and inferts a 

ij-inute thereof in his own Minute-book, and gives 
J: ck the Summons to the Party, and writes on the 
aek thereof, 'Tabulate, and fubfcribes his Name. 
lj 30. Item, To know what Summons ffiould be 
jbulate, there is an general. That all Summon- 
| ; which abide Twenty one Days Warning ffiould 
jj tabulate j and no Summons that comes in upon 
Ik Days Warning abides tabulating, except Im- 
ipbation. 

S 
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31. IteM) All Summonfes of'Redudion and De- 

clarator ofEfcheats, Redemption and Nonentries, 
and transferring of Aftions and Decreets, abide 
Twenty one Days Warning. 

32. Item, All Summonfes ;«fatfo that require 
Probation, require Twenty one Days Warnings 
except they be verified inflanter, or privileged ei- 
ther in their own Nature, or by the Lords Deli- 
verance. 

33. Item, Summonfes of their own Nature pri- 
vileged, and which come on Six Days Warning 
are. Summons of Removing, Summons of Poind- 
ing the Ground, for Annualrent, for Exhibition 
of Evidents : All Summons of Sufpenfion of De- 
cfeets, or Nullities of Hornings which are craved 
to be fufpended 5 and alfo Summons to make ar* 
refted Goods forthcoming. 

34. Item, Some Caufes are privileged by th« 
Lords Deliverance, as Caufes alimentary j or be- 
caufe the Summonfes are verified infianter, or re- 
ferred to the Party’s Oath, or becaufe accelfory tcj, 
the Lords former Decreets, as Summons o 
Declarator after a general. 

35. Item, Summons of recent Spulzie being ina, 
tented within Fifteen Days after the committing 
thereof, are privileged from the Table, and alfq 
from Continuation. 

36. As to the Continuation of Summonfes, the 
Is a general, That all Summonfes that confift 
folio, and are to be proven by Witnelfes, muft abi< 
Continuation, except the fame be privileged, e 
ther of their own Nature, or by the Lords Del 

veram 
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ranee, as Summons to make arrefted Good's forth- 
ming, and recent Spulzies and Summonsaccel- 
ry to the Lords Decreet. 
37. Item, There is another, That all Summon* 

i whereupon the Lords grant Certification, and 
pe a Decreet againf£ a Party for not Compear* 
ce, without Probation of the Summons, muft a- 
ie Continuation 9 as Sumrhbns of Kedu&ion of 

'nprobation, Exhibition of Writs, &c. 
r| 38. Item, A third general, That Siimmohfe^ 
l ihich are verified inftanter, albeit in their ownl 
Tature they abide Table, and are execute upon 
i [wenty one Days Warnings yet in refpeft they 
■’e verified tttjranter, abide no Continuation ^ as in 
declarators bf Efcheat, Nbnentries, Redemption,' 
transferrings, 

39. Memorandum, There is an Exception from 
1 se laft Rule of Declarators, concerning expiring 
- ” Reverfions which abide Continuation, albeit 

ey be proven inftajtter, in refpeft of their Im« 
»rtance, being for the Lofs of Heritage; 

< 40. Item, All ACfions before the Lords have 
ieir Diet of Compearance, with Continuation of 

tays j and are not peremptory as before^ inferior 
:i|iidges, but may be called at any Time within 
J fear and Day, becaufe during that Time, currit 
Xtantia & non per it : But after Year and Day, if 

■ e Summons be not called, medio tempore, per it 
fyantia • and the Summons cannot be called," ex* 
pt the lame be wakened, and the Party of neut 

I mmoned, which may be done on Six Days Warn* 
U, or fewer ? ftotwithffanding the principal Sum* 

B 2, mens* 



ix ana 
mens, of its own Nature, abides Twenty, one Days 
Warning. 

Of Kirks and Bijhops. 
v ' . ' 'r '■ ■ ■•'"tj, 41. A LL Kirks are either feveral Benefices, or 

jC\. part of Benefices. Several Benefices are 
called jura patromtumi becaufe the beneficed Per? 
fon cannot come to the Right thereof, but by the 
Prefentation of the Patron ; and the other Kirks 
which were not feveral, but unked to Benefices 
ad cliftinulionem^ were called patrimonial^ becauie 
they were Parts of Benefices, uara ' Ecclefia unit a 
non dicitur Ecclefia vel beneficiim^ fed pars benefit 
cii. This Diltindfion is clear in the Inftance, o: 
all the Bifhops in Scotland, who of-old, and now 
by their Reftitution, have Handing in their Pef- 
fons the Rights of Kirks both patrimonial and o: 
Patronage : And the Kirks which are mot .patri- 
monial^ whereof the Fruits and Rents pertain not 
to the Biihop, but wherein he has nudum jus prde- 
feat an dir are called jura patronatus ^ and the Per* 
fon prefen ted by the Bilhpp to his Kirk, has Right 
t :> the whole Rents and Fruits of the Kirk and Be- 
nefice, to the which he is prefented. And albeit 
the Bifhops plant and admit Mini Hers in, their owj 
patrimonial.Kirks, yet the Minilier has no Righj 
to the Fruits and Rents of the Kirk, becaufe tl^| 
Minifter is not Titular thereof, but ailenarly hath. 
Right to fuch a Portion or yearly Duty out of tht. 

Kiri 



att& 53iC0o;t^ 13 5 ECirk as the Bifhop appoints him for his Main- 
tenance. 
I 42. Churches of Patronages are either Ecclefia- 
lical or Laick : Ecclefiaftical, were thefe where- 
jf the Patronage pertained either to the Pope or 
bme Ecclefiaftical Perfon, as Bifhop, Abbot, 

' 'rior, &c. Before the Reformation the Pope 
ras accounted univerfal Patron of the whole Kirks 

'• if Scotland^ and he was founded quoad hoc in jure 
'• mmmi ■, and fince the Reformation the King 
i* as come in his Place, and is prefumed of the Law 

3 be Patronus uni-verfalis: So that, as of old, all 
f> jatronages, except where either Ecclefiafticks or 
liaicks could fhow a particular lawful Right of the 
Patronage in their Perfons, fo now all pertains to 
rae King, except other lawful Rights be fhown in 
sie Perfon of any Subject. 
' 43. At the Time of the Reformation the King 
•! pt not only Right to the Patronages of great Be- 
n|fices, as Bifhopncks, Abbacies, Priories, &c.~ 

<: at alfo the Right of all other inferior Benefices, 
*• Parfonages, Vicarages, whereof the Patronage 
jther pertained to the Pope, or to the Bifhops, 

f fobots or Priors. But in my Opinion the King 
hd them by a diverfe Manner ; for by the Aift 
’Parliament in Scotland, the Pope’s Authority is 

; jblifhed i by the which, the Patronages pertain- 
: g to the Pope were then eftablifhed in the King’s- v 
l ;rfon : But as for the Patronages pertaining to 
J .fliops, Abbots and Priors, &c. I find no Law 
hr Ad; of Parliament which deprives them of their 
itronages, but only a perpetual Cuftom fince that 

B 3 Time, 
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1 ime that the King hath prefented to all BenefkesJ 
whereof the Prelates of Scotland were Patrons $ 
which Culloro hatn taken the firft Ground not; 
from a pofitive Law, whereof we have none, bulj 
from the Will and Pleafure of the Ling, who hav-j 
ing the Patronage of the great Benefices in hia 
Hands, by abolilhing the Pope’s Authority, pre4 
fented.the Prelates to the great Benefices whenj 
they were vacant quoad patrimonium, fed non quoA 
ad jura Pa tronatus, and by a fecond and reciprocal 

' Act prefented to the final! Benefices, whereof thej 
prelates were Patrons of old. 

44. But now the Bilhops, by the late Aft oi 
Parliament 1606, in the 18th Parliament otJameA 
VI. are reftpred to all the Patronages whilk per4 
tained to their Bilhopricks, except fuch as werd 
lawfully dilponed betpre by the King’s Majeftyi 
with Confent of the Titulars who ftood prefenteq 
to the faid fmall Benefices, and confirmed in Par4 
liament. 

45. It era, Before the Reformation there were| 
feme Laick Patronages, which pertained neithei 
to lope nor Prelate, but to Laick Patrons j anc 
the Right they had behoved either to flow from 
the Pope after he was made univerfal Patron of tha 
hail! Kirks of Scotland^ or elfe the Benefices havel 
been founded with this Quality, Referving to tha 
Founder j bis Heirs and Succejfors, the Right oj 
the Patronage. But now all the Laick Patronages 
pf the Kingdom which pertained to Subjefts, have 
no other Warrant but Infeftments flowing from the 
King before the Reformation. And as to the o- 

the* 
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tther Patronages which the King hath difponed 
ifince, they are not counted Laick but Ecclefiafti- 
sfcal Patronages, that is to fay. Patronages to which 
nhe King hath Right, by coming in hkceofthe 
> Pope and Prelates. And it is expedient to know 
j the Difference betwixt old Laick Patronages and 
; thefe which are difponed by the King fince the Re- 
eJ formation, becaufe by Aft of Annexation in July 
1587, all Kirk-Lands are annexed to the Crown, 

i tvith an Exception always of Lands which per- 
tained to Benefices, being Laick Patronages which 
ivere lawfully eftablifhed before the Reformation. 

46. Item, Before the Reformation, the King’s 
tMajefty and his Predecellbrs had fome Laick Pa- 
f tronages which pertained to the Crowni it hath 
rt oeen a great Queftion how thefe Patronages came 

1 h the King’s Hands, whether jure eoronx Jimplici- 
\ *er, or by Forfeiture of the Subjefts who Were in- 

1: left therein of before; but it is certain that the King 
l got the moft part of them by Forfeitures, as the 

* Patronage of the Provoftry of Lincluden ; by the 
forfeiture of Douglas, the Patronage of the Col- 
lege of $ by the Forfeiture of the Earl of 

j March, the Patronage of the Provoftry of Kirk- 
■iheugh j by the Forfeiture of the Earl oIFife, which 
Is true, in refpeft of the mediate Wayhowthefe 
^Patronages have laft come to the Crown : But that 
lixdudes not but the fame Patronages pertained of 
(before to the Crown, jure coronx, fince the fame 
Jpubje&s that were forfeit might have had them of 
wefore from the King, 

B4 47; And 
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47. And ic is likely that when King MaleoUnV 

Canmore difponed all his Lands to his Subjects, for r 
their Service, and referved to himielf allenarly the \ 
Ward and Marriage of the Heirs; that at the fame, 
'if ime he difponed to his Subjedls alfo all fuch Laick i 
Patronages as he had then in the Bounds of the 
t^ards difponed. 

48. And it cannot be denied, but the Kings of 
Scotia fid befpre King Malcolm’s Time founded and | 
ereCftd the whole Bilhopricks, Abbacies and Prio- [ 
ries- of tfcotland) and fo had Power in the Foun- I 
dation to referve the Patronages to themlelves, as j 
alfo had the like Power in eredting of fmall Be-1 
jaefices. 

49. Item, All the Lands, Teinds and Kirks of 
Scotland out of Queftion pertained once to the King, | 
<viz. during the Time of Paganifm, for then thel 
Pope had no Jurifdidfion in Scotland; and after ] 
Paganifm, whatever was given to the Pope beho-: 
ved yo flow from the King, and to be tied to fuch j 
Conditions as the Kings referved to themfely.es j i 
and therefore meo judicio, all the Laick Patronages; 
in Scotland have pertained to the King’s jure coronas | 
Jimp lie iter, and from them have flowed to thej 
Subjedls. 

50. Item, Where Kirks are not ered^ed in feve- j 
ral Titles or Benefices, but united to other Bene-j 
ficesi In this Cafe the Titular of the Benefice hath] 
wot jus prxjentandi of Titulars to the Kirks unit*| 
ed, but the Kirks are planted with Minifters, ac-| 
cording to the Laws' of the Kingdom appointed j 
for Plantation of Kirks, which is now in the Power 
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the Bifhops of the Kingdom within their own 

Piocefes, by Aft of Parliament 1612 ; and of be- 
fore was in the Pow?er of the feveral Presbyteries.' 
: 51. Itemy When the Bifhops plant a Kirk 
tvhich is oftheir own Patrimony, they do the fame, 
)y admitting a Minifter thereto, as Diocefian Bi- 
hops of all their own Kirks that are within their 
f)iocefe (wherever they lye) formaliter^ albeit lo- 
:ally they may be within another Diocy : But 
yhen the Bilhop plants a Kirk, whereof he is ?atron j in that Cafe he prefents not, but confers 
$leno jure : So that in other. Patronages, there is 
equjiite to a law'ful Title, a Prefentation from the 
?atron, a Collation and Admiffion from the Ei- 
^iop, and an Inftitution ; but in Kirks pertaining 
■o the Eifhop’s own Patronage, there is only re- 
Juifite Collation and Inftitution. 

52. Item, In Laick Patronages, the Patrons are 
■ obliged to prefent within Six Months, after which 
mime the Eilhop has jus conferendi, jure devo* 

::j UtO. 
I Si- Item, All Beneficqs confift either of Tem- 

j lorality or Spirituality * and the Spirituality is the 
■;i Lirks,pr Tithes pertaining thereto j and the Temr 

(orality is the Kirks Lands. 
I 54- Item, In Jnno 1561, it wras ordained by ■Act of Council, ^tljat the Thirds of all Benefices 

Would he applied to the Maintainance of the Mi- 
mfters in the firft Place, and the Superplus of - the 

■ fbirds, to the Maintaiuance of the King’s Houfe • 
• nd to this Effefl the whole Prelates and. heneficed 

ferfens were ordained to give, up the Kental Qf 
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their Benefices to the Collectcr, or Colleftor's Clerk) 
who were appointed for that Effect : And conform 
thereto the Prelates or benficed Perfons gave up 
their Rentals j which being done, the faid Rentals 
were regiftrated in the Rental-books. 

55. Item, For better Payment of the Thirds of 
Benefices, there were particular Places defigned 
for Payment of the Thirds, which were called the 
Affumption of the 'Thirds -y and after thefe Alfump-’ 
tions, the Prelates and beneficed Perfons had no 
Power to fet Tacks, nor give Penfions out of that 
which was affumed for Payment of the Third : 
but all fuch Tacks were null of the Law, which: 
is eftablifhed by Aft of Council, Anno 1587, and 
ratified in Parliament, June 1592, A&-121. 

56. Iteni) The Thirds were diftribute amongftl 
the Minifters in this Sort; Firft, The feverali 
Kirks were planted by the Superintendants appoint 
ted in every Province, by the General AfTemblyJ 
and at the Defire of the Superintendants, or Com-i 
miflioners of the General Aflembly. The King'' 
and the Queen paft a Commiffion under thd 
Seals, to a Number of the Nobility and MiniftersJ 
for meeting and conveening at Edinburgh ■ ancO 
for modifying the Stipend to the Minifters off 
thefe Kirks which were planted ; which Meeting 
was called the Platt > and this Platt fat yearly inj 
November or thereabout: And this Form contij 
pued ever till the Bifhops were reftored in Annin 
1606 i and as yet the Books of Modification andl 
Aflignations of Miftifters Stipends are extant,fron4 
the Year of GOD 1561, to 1606, and are ini! 
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^he Keeping of the Clerks of the General Aflem- 
t>\y, and his Deputes, who now alfo at the Com- 
mand of the Bilhops, every one of them within 
their own Diocy, inferts in the faids Books of Af- 
fignation, the Names of fuch Minifters, with the 
Quantity of their Stipends, as they gave Warrant ror; and the faid Clerks and their Deputes had 
knd have Power to give Extract out of the Regi- 

. [ter, and to fubfcribe the fame, which makes 
3 Faith in Prefence of the Lords of Council; and 
t thereupon the Lords brevz mam, without De- 
icreet, grant Letters of Horning, arrefting and 
Poinding in Favours of the Minifters. 
: 57. Item, Whatfoever of the Third was not af- 
ifigned to Mihifters, pertained to the King, and it 
: was called Superplus, whereof there was yearly a 
J Book made, which altered, and was more pr lefs, 
Recording to the Aflignation to Minifters, and ac- 
cording to this Superplus Book, the King’s Col- 

3 ieftor did charge for this Superplus for the King’s 
Life; and with it alfo for the omitted Benefices, 

fkhich the Prelates and beneficed Perfons om- 
nitted in the Upgiving of the Rental; and al- 

iTo for common Kirks and Friars Lands, which alfo 
. vith the Thirds, were appointed for the Ufes 

brefaid. 
58. Memorandum, The common Kirks per- 

ained to the Chapters of the Bifhopricks in com- 
■mini, till the Year 1594, at which Time they are 
Celled by A<Tc of Parliament in feveral Parfona- 
ges and Benefices, and ordained to be conferred on 

. Vlinifters as other Benefices. 
59. Item 
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59. Item, The Remanent of the Thirds for the 

King’s Uie, is now for the moll part extingui/hed, 
by the Reftitution of Bilhops, who have Right to 
their own Third, and partly by the Eredlion of 
Priories and Abbacies, by the which, the Thirds 
are difcharged to the Lords of Eredlion, they 
planting the Kirks. Likewife in the Parliament 
1617 and 1621, there was Commiflion granted by 
the Parliament for Plantation of Kirks, which hath, 
made the old Books of Aflignation of Mini'fters 
Stipends, and yearly Platt thereof, to become out 
of Ufe, and the only Ufe thereof to be, as faid is, 
in inferting of the Minifters Names by Warrant 
from the Bifhop. 

60. Every Bilhop had their own Chapter, that 
is, a Number of Perfons and Vicars within their 
own Diocy, by whofe Confent the Affairs concer- 
ning the Bilhoprick were done, and that recipro- 
cally ; for the Bilhop can do nothing without the 
Confent of the moft part of the Chapter, nor yet 
the Perfons of the Chapter in their particular Be- 
nefices, without Confent of the Bilhop, Dean and 
Chapter, or moft part thereof. 

61. But there is an Exception here from the l 
Bilhoprick of St. Andrews, which had no Chapter | 
paft Memory of Man, but the Confent of the Prh | 
or of St. Andrews, and Convent thereof, whofe,ji 
Confent was teftilied, by appending the Convents s 
Seal of the Priory, was to the Archbilhop inftead | 
of a Chapter and the Reafon hereof hath been 1 

apparently, beeaufe the Arch-bilhop of St. An- ; 

drews at the Foundation of the Priory, which was j 
eredlecL 
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trefted by himfelf, and founded out of the Rents 
and Fruits of his own Benefice, or out of fuch 
Kirks as did ly within his own Diocy, and were of 
before of his Chapter, did by that Foundation ex- 
tinguifli the Chapter Kirks, and make them patri- 
monial to the Priory; and in refpeft thereof, the 
Prior and his Convent remained to the Bifhop in 

, Place of a Chapter, in whofe Place now the Parlia- 
f nent ordained a new Chapter, by Aft of Parlia- 
j nent 1604, which the Lords find only to be for 
r he Bifhop, and not mutual, as it was of old,- by 
;< Decreet in Jtwo 1624. 
;! 62.. Item^ As the Bifhops had their Chapters, fo 

^.bbacies and Priories had their conventual Bre-1 

hren,; whofe Confent, or the moft Part of them, 
as neeeflary to all Tacks and Feus : But now 
ie Convent-Brethren are all dead, and there is 
me to be put in their Places : And by Aft of 

'arliament 1584, all Monks Portions are ordain- 
th pertain to rhe King after their Deceafe: But 

low all thir Monks Portions are difponed up-* 
in by the King to the Lords of Efeftion in their 
‘veral Ereftions ; and the fame only remains in 
bbacies and Priories not erefted and in thir, 
ie common or Convent Seal is in Place of the 
lonvent. 
| 63. Item^ Thereare fome Abbacies, which have 

. Convent, and are neither called Priories nor Ab- 
bacies, but Monaftries, whereof there are three or 
jpur in Scotland, viz. the Monaftry of Falfoord, 
Peebles, Scotlandwall, and the Monaftry of the 
iTrinity Friars in Aberdeen. 

64. Item, 
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64. /?m,Befides all thefe, there were collegiate 

Kirks, which confifted of a Provoft, and fo many 
Prebendars, who were obliged to do certain di- 
vers Services in the Collegiate Kirks j and thefe 
were founded in Scotland by Noblemen and great 
Barons, as Kirkheagh by the Earl of Fife^ Liu- 
chudeni by Douglas, Fayne, by the Earl of Fofs, 
Dunbar, by the Earl of March, Dumbarton, by 
the Earl of Lennox, Crighton, by Bothwell, and 
Abernethy by Angus, whereof the moft Part are 
come to the King by the Forfeiture of the Foun- 
ders. 

65. Item, Other Gentlemen who could not at- 
tain to the founding of College^ eretted Chappels, 
and Chaplanries, in which they had divine Service r j 
And by the Aft of Parliament 1567, it was de- 
clared, Float it Jhall be lawful to all Patrons of 
Prebendaries and Chaplanries, to bejlow the fame 
Upon Burfars. 

66. Item, The Kings of Scotland had alfo their 
own College-Kirks erefted for their own Ufey 
which is called the Chapel-Royal of Stirling, 
whereof the Principal Adminiftrator was, and is*] 
called. Dean of the Chapel-Poyal • and the reft 
were and yet are called Prebendars, and are obli~i 
ged to ferve in the King’s Chapel, where the* 
King commands by the Dean, who is now the Bi- 
fhop 6S Dumb lain ; whereas before it was ever an- 
nexed to the Bilhoprick of Galloway. 
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►7. ^T'HE Bilhops of old had double Jurif- 
JL didlion, one Spiritual, of the Kirk of 

heir Diocy; and the other Civil, over all the In- 
labitants of their Diocies; and to that Effefi: ap- 
iointed their Officials, who had Power to judge in 

J11 Matters concerning Teinds, Minors, Orphans, 
,ijnd poor Widows j and fuch had Power to con- 
frm all Teftaments, of all that died within their 
piocies; and for confirming thereof had their 
i uota^ which was vicefimd fats of the Defun<ft’» 
I art. 

68. Item^ This Jurifdiftion was taken from the 
aaffiops at the Reformation; and the Queen 
lade Commiffiars within each Diocy, with the 
«me Power which the Officials had j and now the 

. ilhops are reftored thereto by Aft of Parliament 
1609, with this Provifion always, That there fiiali 
g four Commiflars in Edinburgh, who lhall be 

>iudges in all Scotland to Divorcements, and Re** 
Miftion of inferior Commiffars Decreets; of which 
ilour, two to be admitted by St. Andrews, and two 
s Glafgow, albeit their Refidence be only within 

ae Diocy of St. Andrews. 
169. Defunft’s Teftaments were of old confirmed 

the Officials, and now by the Commiflars, whi* 
er the famen were Teftaments Teftamentar, or 
ativej but with this Diftinftion, That the 
omination of Executors made by the Defunft, 
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was confirmed immediately without the Neceilityi 
of a preceeding Sentence: But where there was 
no Nomination by the Defunft, there behoved to, 
preceed a Decreet of the Commifiars, decerning 
Datives, whereof this is the Order that was and is! 
kept. 

70. The Procurator-fifcal of each Commiflariot,- 
immediately after the Defun&’s Deceafe, caufes 
lerve an Edift upon a Sunday^ at the Kirk-door,; 
upon Nine Days Warning, to warn the Wife, 
Bairns and others, having Intereft, to compear 
before the Commiflar, and to hear and fee Execu- 
tors decerned and confirmed to the Defundf, at 
which Diet, if any compeared for the Defundl, and 
produced a Nomination ; and if no other compear-' 
ed and opponed againfl: the fame, the Producer is| 
admitted by the Procurator-fifcal to confirm the’ 
Teftament ; and to that Effect to give up an In-" 
ventar : But if ho Nomination was produced, there 
if the Relict and Bairns compeared, and delired thd 
Office of Executry, the Judge decerns them Exe-? 
cutors i whereupon they give out a Decreet^ 
which is called Dative : And if none compeared 
the Judge decerneth his own Procurator-filcali 
But thereafter by a Supplication given in to the! 
Judge, by the Relict and Bairns,'and any other in, 
Kin, or elfe not of Kin, by a Creditor, or anyi 
having any reafonable Intereft, they will be furro-| 
gate in Place of the Procurator-fifcal, in theOffic© 
of Executry, which is called. Decreet of Surrogam 
tion. 
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b y i.Item, The eflential Points of a Confirmation, 
re,the giving up of the Inventar,fwearing thereto, 
nd finding of Caution to make it furthcoming to 
11 Parties having Intereft j and the Inventar con- 
fts ofthefe three Parts; Fhft, Of the Goods and 
fear of the Houfe, and Corns, being the Grouthof 

: le Mains, or in their Barns or Barn-yards, with : lorfes. Oxen, Next, Debts owing to the De~ 
i mdt i and lafi. Debts, owing by the Defuntffc j 

^d after this the total Sums of the whole are 
pawn up,which are either divided or undivided ac» 
Drding to the Condition of the Inventar and E- 

i |ate of the Defunft when he died ; for if Debts 
ibeed the Goods, there is, Hutia, divifio: And if 
• ic Defunft have Wife and Bairns, the Diviffon is 
> whereof a Third to the Wife,another to 

'e whole Bairns, without the Heir: And the 
f Jiird is called the Dead’s Part, beeaufe he had 
pwer to difpone the fame to whom he will; but 

lit be not difponed, this Third alfo falleth to the 
|airns befide the Heir j and if the Defunft did 
triple Executors, Strangers, and did not exprefly 
qfpone upon this Third Part by Legacy or other- 

.liys,- then the Executors by A& of Parliament, 
j ve the Third of the Defuntt’s Part for their 
barges. 

: | 72. Item, If any Thing was omitted in the up- 
: zing of the Inventar of the Teftament, or ill ap- 

is etiate, or given up within the juft Worth, then 
l the Inftance of any Party who has Intereft j or 
(the Procurator-fifcal, there is an Edi6t raifed 

decerning Executors dative ad omijja B male 
Q 
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appretiata, which muft be execute againfl: the Ex 
ecutors confirmed, on Nine Days Warning 
and at the Day of Compearance the Purfue 
will be preferred to the Executors confirmed 
propter dolum & malam fidem of the Execu 
tors confirmed, except they be able to purge th 
Fraud by pregnant Prefumptions and Circum 
ftances: And this Teftament^owz/#^ is confirmei 
by the fame Order, as the Principal, except al 
lenarly that this receives no Divifion, in refpe£ 
both the Relift and Bairns may be excluded c. 
malam Fidem ; and the whole, without Divifion 
will pertain to the Executor-dative ad omijfa 
and yet if either the Relift or Bairns purge th 
Fraud, tit fupra, they will be admitted to crav 
their own Part, as in the principal Teftament. | 

73. Item, The Executors in the principal Tai 
ftament, for elhewing of this Prejudice, which ma i 
arife by the omijja, are in Ufe, at the Time o! 
Confirmation of the principal Teftament, to pr® 
teft that they may be heard to eik any Thing that 
is omitted when the fame fhall come to theii 
Knowledge i and they may upon Supplication ti 
the Commiflars (where any Thing omitted cometij 
to their Knowledge) add the fame to the Princij 
pal Teftament, which is done without new Coni 
firmation,and admitted by the Commifiar,providin.; 
it be done before ferving the Edift ad omijfa, ant; providing that which is craved to be added, ex; 
ceed not One thoufand Pounds or the Half of thij 
principal Inventar, which the Comraiflar will noy 
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byWay of eik, but will have the fame done- 

i»y Way of new Confirmation, 
i 74. Mem. Albeit a Father’s Teftament, who 
pas a Wife and BairnSj receive a tripartite Divifion, 
ret where it wants any of them, it receives only a 
iipartite DG-vifion ; and the Teftament of a Wo- 
aan cannot receive abipartiteDivifton, ifher Hus* 
land be dead, but is confirmed without any Divi- 
:on, albeit ftie have Bairns, becaufe non debetur 
'egitima liberis refpettu matris ; quia mater non 
abet liberos in pot eft ate ut pater. But if her Hus- 

band be living, and Bairns gotten betwixt them, 
' len her Teftament receiveth a tripartite Divifi- 
n, viz. A Third to her felf, one to the Husband, 

Sad one to the Bairns, which is in refpeft of the 
1 .egitim Portion, which is due to the Bairns, after : ie Father’s Deceafe, albeit there be no Legitim 
uje to them by Deceafe of the Mother j and if 
sere be no Bairns, the Teftament reeeiveth a 
partite Divifion, viz. one Half to the Defunft, 

, id another to the Husband. 
* 75. Item, Albeit the Heir be excluded from all 
srtionof the Father’s Teftament, yet quoad ma- 1 he comes alike with the Brothers and Si- 

imts. 
■*76. Item, In Teftaments, non eft jus reprefen- 

■ Vndi, as in Lands and Heritages ; but neareft of 
, r n in Degree, excludeth all other of further De- 
, jpe, albeit more near quoad fucceftionem in Heri- 
fee: For in Heritage there is jus reprefentandi j 

1 id the Son, Oy, &c. have the fame Right and 
ikce 
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the Father’s Brother or Sifter, will exclude the | 
Brother or Sifter’s Bairns, and have the foie Be- ' 
nefk of Executry. 

77. Item, The Benefit of the Confirmation of 
the Teftament, is this, That the Executor confir-T 
med is no further tied in Law to Payment of the 
Defunct’s Debts, but fecundum vires inventarii ^ 
whereas any Perfon one or more intromitting with 
the Defunct’s Goods before Confirmatio% may be, 
conveened as univerfal Intromitters for the De* ' 
funcl’s whole Debts, albeit the fame exceed the In-! 
tromiftion never fo much. And the only Way tcf 
purge and free themfelves, is, to confirm ante Sen4 
tentiam, otherwife, tenetur in folidtm. - 

78. Item, Where the Teftament is confirmedj 
the only Way to free them from Debts^which ex« 
ceed_the Inventar, is, to obtain a Decreet of Exo-< 
deration before the Commiflars, to which thejj; 
muft fummon the whole Creditors and others ge-’ 
nerally. 

79. Item, The Commiflars do never admit o 
Exoneration, but by Way of Exception^ but before- 
the Lords ’tis ordinary. If the Executor conveeni: 
ed offer him. to prove that the Inventary is ex- - 
haufted by true Debts, proceeding upon Decreets ^ 
or proven by Writ, whereof he made Payment 
before the Intention of the Cauie againft him, i . 
will be fuftained. 

80. Item, In Teftaments, all thefe who are o-: 
a like Degree, are admitted to the Office of Exe* ■ 
cutry, albeit fbme thereof be germani, fome uterif 
ni tan turn, and forae of them confanguinei tantum 

• where*! 
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tvhereas in Succeffion of Heritage, the Brother or 
Sifter German exciudeth all others who are either 
wnfanguimi or uterini. 

81. /rm, In Teftaments the Succeftion is gran- 
;ed to all who are of one Degree, which is divided 
tmongft them quoad capita non quoad Jiirpes^oXhcxt 
t be otherwife in Succeflion of Heritages, which is 
livided quoad Jiirpes non quoad capita, 
! 82- Item^ The Teftator cannot difpone in Te^ 
:ament that which is Heritage, or Heirlhip Goods, 
ut he may name a Tutor to his Bairns, who are 
nfra pubertatem. 

83. /rm,Albeit in Teftaraents,Executors confir- 
med have beneficiim inventarii^tx. if the Creditor 

I fter him to prove that the Executor intromitted 
: hth a Number of Goods, which he has dolose o- 
fitted. The Lords are in Ufe to admit this Re- 

1 ly ad hoc to make the Executor liable to the 
• hole Debt for the which he is purfued, albeit* the 

■ ^tromiflion be lefs than the Debt. 
84. Item.> An Executor nominate or decerned 

jtive, may purfue before Confirmation, providing 
i have Licence of the Commiflars to that Effect j 

i it this is • only granted in principal Teftaments, 
jther Teftamentar or Dative, but not in Datives 

■ ' omijfarm refpeft the CofnmilTars refufe to grant 
jteenee thereon. 
85. Item, Licence is commonly granted by the 
mi miliars ad diem vel ufque ad fententiam ex- 

' ]five j and if any Licence be granted indudendo 
" ftentiam, or if the Sentence happen to be pro- 

unced before the outrunning of the Day to 
, the 



jo €>e Ceftament^ 
the which the Licence was gjanted j in this Ca& 
the I.ords ordain the Sentence not to be ex-t 
traded till the Purfuer report to the Clerk of thej 
Procefs the Confirmation of the Teftament, or o-{; 
therwife find Caution to confirm betwixt 
fuch a Day defigned by the Lords. i 

86. hem. The Caution found in the confirmed.; 
Teftament, cannot be purfued till the Executoa 
be difcufled. 

87. Item, Albeit commonly the Confirmation 
bear, That the Caution is found by the Executor.^ 
yet if the Executor be Pupil and Minor, and givelf 
not up, nor makes Faith upon the Inventar him-* 
felf, but the In'ventar is given up and fworn by thet;> 
Mother or Tutor, or neareft of Kin, &c. In thhc 
Cafe the Caution is underftood to be found bn 
thefe who give up the Inventary, and not by thd 
Minors 5 and the Minors may purfue thofe that;- 
give up the Inventary, and intromitted with tht 
Goods and Gear confirmed, and obtained Sentenci* 
agajnft them $ and if they ftiall not be found folk , 
rendo after the Difcuffing of them, they may purts 
fue the Cautioner contained in the Teftament .. 
and it will be no relevant Defence to the Cautiomh 
er to alledge that he is Cautioner for the ExecuL 
tor ; and that therefore he can have no Action aj 
gainft him, but ought to relieve him, in refped^ 
the Caution is holden to be found not by the Miit 
nor, but by the Upgiver, as fajd is. 

88. Item, Where there are more Executors tha,> 
one confirmed, and they all'die to one, he remain .. 
Executor m j'^idum yer jus atcrejcendi : But . 
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ie die,then the Teftament fo far as is not execute, 
nuft be of new confirmed quoad non executa 5 and 
ixecutors decerned and confirmed to that EfFett ; 
nd that is counted non executum, which was not 
dually intromitted with, nor uplifted before their 
Jeceafe, which chiefly has refpeCt ad nomina de* 
itorum. 

89. Item^ Where there are more Executors 
aan one, they muft all be conveened ; and if any 

r if them be omitted, the CommifTars do refufe Pro- 
r. efs i but I have feen the Lords grant Procefs, 
r'the Sum purfued for was within that Part of the 
i-pnfirmed Teftament, which by the Divifion of 
3! he haill, would fall to the Executors conveen* 
.id. 

90. Item^ Where all the Executors are purfued 
:^r a Debt, the Lords commonly find that they 
■annot be conveened in folidum, but pro virili 
\arte : But if all be deceafed but one, he is con- 
iteenable in folidum^ referving him Aftion and 
‘ .elief againft the Heirs and Executors of his Co- 
j xecutors. 

• 91. Am, Where there are more Executors con- 
irmed, they muft all purfue 5 and one cannot pur- 
«e without another ; at leaft, if the Co-executor 
bfufe to concur to the Purfuit, they muft be cal- 

fc:d for as Defenders for their Intereft, which is 
>ver obferved before the Commiflars. But, I 
have feen the Lords fuftain the Purfuit of one of 
toe Executors, without Citation of the reft, refer-* 

-ning always the Purfuit to the Executors Part that 
1 jjurfueth. 



92. Item, This Exception is ordinary, wherfll. 
Parties are purfued as univerfal Intromitters : Nc , 
Procefs, becaufe there are Executors confirmed be-!r; 
fore the Intention of the Caufe. 

93. Item, This other Exception is admitted be-1-: 
fore the Commiflars, but not before the Lords:;,’ 
That there are intromitters who are not called. 

94. Item, The Defence commonly proponed 
40 purge univerfal Intromiflion is necelfary j In-: 
tromiffion with fuch particular Goods and Gear,t 
whereupon he alfo muft condefcend and offer tea 
make the fame furthcoming i and this Exceptions 
is found relevant, except the Purfuer reply upon* 
further Intromiffion j whereupon alfo he muft con-: 
defeend ; and this is accounted neceffary Intromiftt 
lion, where the Relidl and Bairns meddle with 
Goods within the Houfe cuftodice caufa ; but il 
they fell thepa, it is not neceffary, mfi fervaudm- 
deteriorfiet. j 

95. Item, The Executor is liable in Payment olr 
moveable Debts, and of old could not be purfuedi 
for an heritable Bond; but now the Lords pro^y 
mifeuoufly fuftain Aftion againft the Executprs[: 
and Intrpmittqrs, as well fpr heritable as moveablen. 
ponds, and that without difeuffing the Heirs i;. 
whereas the Heir is no? conveenable fpr mpveablei. 
(Sums, nifipqfl annim & diem, after the Defundl’i}' 
Depe^fe, albeit he be already entred Heir. J. 

9-5 It$m, Albeit the Heir have annum delibe+i. 
randi, and may not be purfued within Year andji 
Day, nor charged to enter Heir, whereupon PurJ: 
fuit may be moved againft him within Year an# Day*; 
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pay, neither for moveable or heritable Bonds ; 
/et if he voluntarily enter Heir, by ferving and 
'etouring himfelf Heir to his Predeceflbrs either 
generally or fpecjally, or by accepting a Precept 

dare conjlat from his Superior, for infefting him 
n Lands, as Heir to his Predecefibrs: In this 
^afe, he may be purfued for heritable Bonds, etiam 
ntra annum & diem, and yet may not be purfued 
or moveable Bonds till the Year be bygone; and 
he Reafon is, becaufe by entring Heir, he has re- 
nounced the Benefit of annum deliberandi^ but not 
‘enounced the Benefit introduced in his Favour 
iy an Aft of Parliament, whereby the Heir is 
hade free from all Purfuits for moveable Sums 

ivithin Year and Day. 
• 97. Am, Albeit the Lords grant Aftion for 
aeritable Bonds within Year and Day, where the 
•ieir is entred, yet they will not grant them againft 
»im,;as behaving himfelf as Heir, by all the Ways 
yhereby gefiio fro harede is inferred, by the Law 
|nd Cuftom of this Kingdom ^ and that becaufe if 
| not liquid and clear by thefe Deeds, that he has 
(enounced the Benefit pf Deliberation, and the 
ame requires Probation de facto^ as tp prove In- 
romiflion with the Heirlhip-Goods, or Mails and 
duties of Lands, Teinds and Annualrents to which 
|he Defunft had Right, and dubius eft event us fro- 
Xationis^ and .the Purfuer may not poftibly prove 
ihe Intromiffion : In the which Cafe, the Lords 
•ehoved to afibilzie, and confequently find them- 
clves to have done unjuftly, by granting Procefs 
kithin Year and Day. 

98. Itemz 
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98. Item, It maybe asked, Whether the Lords : 

will fuftain Procefs within Year and Day, againft t 
an univerfal Succeflbr to the Defunft’s Lands and nr 
Heritages ? To the which it is anfwered, Thar 
this Member of Summons, as univerfal Succeffor,r;. 
may have a double Senfe j for either it may- 
be underftood of univerfal Succeflion to the Lands V 
and Heritages after the Defunft’s Deceafe; in the v 
which Senfe it is coincident with the other Mem- 
ber before fpecified, of behaving as Heir by Intro-(-c 
miffion with the Mails and Duties, &c. & in hoc\ 
fenfu, repeats the former Anfwer which was madefc 
to that Member; or otherwife univerfal Succeflbrp 
may be underllood of the apparent Heir who was u 
infeft by his Predeceflbr in his own Lifetime, fed p 
foft contrailtm debitim, whereupon he is purfued j | 
and in this Cafe it is not certain what the Lords|-s; 
will find, neither has it ever been pracfifed ; and p 
there may be Reafons pro and contra, becaufe the 
univerfal Succeflbr may be efteemed tanquam ha~ 'r 
res : But I think the Lords would incline to grant P 
no AdiOntill Year and Day be bygone, becaufe he n 
js purfued as apparent Heir, and for his Father’s jft 
Debt $ and becaufe this Member, as univerfal Suc-it 
ceflbr, titulo lucrative pofi contracium debitum is p 
libelled as an Alternative with the reft of the y 
Members, which infers geftionem pro bxrede, albe-y 
it cannot be counted of that Nature, in refpe£tjSf 
it is a Right eftablilhed in his Perfon ante mortem 1: 
defunlti, and nothing done ante mortem defunIii,A 
can infer gejiionem pro hcerede : And further, he h 
has not jus deliberandi within Year and Day j forjj 
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(ilbeit he would renounce the Lands wherein he is 
tnfeft, yet the Lords will not fuffer him, but bind 
liim to the Payment of all the Debt before the Fee, 
tflbeit the Debt exceed twice the Fee, which in 
'Jay Judgment is nowife equitable. 

\)f moveable and heritable Bonds. 

Jp. The Diftin&ion betwixt a moveable 
and heritable Bond of old was this, viz. 

»!rhe moveable Bond was, that which was made to 
-the Creditor by fimple Bond, for Payment of the 
Money at any Term, with a Penalty, and did not 
iontain Obligement to infeft in Annualrent, nor 

0 pay Annualrent to the Creditor, as well infeft 
is not infeft ; and an heritable Bond was, where 
he Debitor fold Lands or Annualrents out of his 
uands, under Reverfion of the principal Sum 

J'Vhich was lent to him by the Creditor ; and alfo 
containing Requifition ofthe Debitor, for Payment 
bf the principal Sum upon Forty Days Warningj 

>more or fewer, as the Party pleafeth. 
, i oo. Item, This heritable Bond was made move- 
able, by ufmg Requifition for the principal Sum, 
(ronform to the Condition of the Bond, and by rai- 
ning and ufmg Letters of Horning thereupon, for 
jPayment of the principal Sum. But if the Credi- 
■' or, after Requifition, received Annualrent, the 
-iSond ceafed to be moveable, and returned to its 
viwrt Nature. 

ioi. And 
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101. And this Diftindiiion of moveable and he. 

j-itable Bonds, as it was juft, fo it was neceflary, if 
rerpeift of the Diftindlion of an heritable Right am' 
Infeftment, which makes an heritable Bond jufth, ’ 
to be accounted Heritable, to which the Heir had l 
only Right, and not the Executor: For asthly 
Heir (if Infeftment had followed) could only bs | 
ferved to the Annualrent, fo he has only Right t<J i 
crave the Infeftment to be expede to him, whicf 
was not done to the Defundl j and is in the CafeEj! 
as if the Defunft had bought Lands either abfolute-T 
ly or under Reverfion, and died before he got In- 
feftment. And this Diftimftion is necelfary alfo,y 
becaufe it diftinguiflteth betwixt that which is due to; the Heir, and that which is due to the Executor; be-> 
twixt that which is due to the Relift, and that!j. 
which is due tp the Bairns; and alfo diftinguilheth.. 
betwixt what Debts fhould be'paid by the Heir, and l 
thefe that Ihould be paid by the Executor, or where-4; 
of the Heir might crave Relief of the Executor. 

102. But now the Forms of Bonds are fo con-1 
ceived, and the Lords decide fo uncertainly, that I 
it is exceeding hard to difcern the Diftin&ion be-1 
twixt heritable and moveable Bonds; for firft, the | 
Bonds are now conceived, bearing a Claufe of An- j 
nualrent; and after that a Provifion, tfhat the | 
Creditor Jhall have Power to crave his principal, f 
Sum at any ‘time, without Requifition -, Which i 
confounds the Nature of heritable and moveable t 
Bonds: For in the beginning of the Bonds, they 4 
are conceived heritable ; and by a pofterior Claufe, §, 
the fame are made moveable at the Pleafure of the 1. 

Cre-I 
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Ifeditor, without expreffing any external Aft t« 
iftinguilh whether it be heritable or moveable. • 
: 103. Item, The Lords, inthe Decilion of thefe 
oints, have been uncertain j for fbmetimes they 
idged no Bonds to be heritable, except they bore 
Claufe to infeft : Othertimes they found a Bond 
eritable without a Claufe of Infeftment, if it bore 
n Obligement to pay Annualrent to the Creditor, 
i well infeft as not infeft. And laft, they have 
>und it heritable, albeit it want both Claufes, if it. 
ears Obligement to pay Annualrent. 

104.. Item, The Bonds which commonly bear 
^bligement for Payment of Annualrent fimply, ; jpar firft an Obligement to pay the principal Sum 

It a certain Time j and in cafe of Failzie, to be at 11 ?e Pleafure of the Creditor : Whereupon it often 
’ Ills out to be difputed, if the Bonds be heritable :r moveable, ante eventum termini. Which Que* 
’ lion falleth out if the Creditor die before the T erm, 
r if the Creditor be denounced ^Rebel before the 

' Term • And in thefe Cafes the Lords have found ;ibe Sum to pertain to the Executor, and not to 
1 ne Heir. Or if the Creditor was denounced be- 
fre the Term, they have found the Sum to fall in 

fcheat to the King, by Efcheat. And if the 
debitor die ante terminum, they find it a Debt 
( •ayable by the Executor, and whereof the Heir will 1 e relieved, if he be compelled to pay pofi annum 
3 diem, in refpeft the Creditor hath Power to 
urfue whom he pleafeth poft annum & diem and 

*,fthe Debitor die poft terminum, the Bond will be 
c-ounted heritable quoad the Heirs of the Debitor, 
I al. 
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*lbeit it may be moveable quoad creditorem^ if he1 

died before the Term, and will pertain to his Exe-i 
cutors, & contra. If the Creditor died after then' 
Term, it will be heritable quoad eum 6? ejus hare-' 
des; and yet it will be moveable quoad debitorem^ 
if he died before the Term. Of old, the Lords'1 
would grant No-Procefs againft the Executor for! 
an heritable Bond, but now they grant Procefs t 
And there is no Law to give the Executor Relief 
againft the Heir, as the Heir hath againft the Exe-t‘1 

cutor for his Relief when he pays a moveable* ■ 
Debt; and which is worfe, the Relift and the]' 
Bairns are defrauded, by this Confufion, of theirf 
natural and legal Portion, feeing the Executor will \ 
only be obliged to make Count to them of the In-i1 

ventary of the Teftament, with Deduftion of theu 

heritable Debt which they have been compelled tor 
p*y. 

Of Heirs. 
: 

loy. Ttem^ Albeit the Heir maybe purfued pojt¥ 
annum & diem, yet becaule there are dMf 

verfe Sorts of Heirs, as the Heir general. Heir of b 
Line, Heir of Tailzie or Provifion, Heir of Con-K 
queft, and Heir of fecond Marriage : Thereforuif1 

it is expedient to know by what Method the Heir i;' 
is to be purfued * wherein this Courfe hath been f 
conftantly kept by the Lords, That the general# 
Heir, or Heir of Line, ihali be firft purfued and' I 
difcufled before the Heir of Tailzie, and Provifion,! • 

and 

i 
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nd Conqueft, and Marriage : And when the Heir 
if Line is difcufied, then the Purfuit is fuftained 
gainft the remanent. 

106. Item, The Heir of Line is properly in fuc- 
ejjionibus ex linea reffa, and general Heirs com- 

j irehend both in reft a & collaterali ; and in reft a 
i mea there may be Heirs ofLine of the firft andfe- 
:pnd Marriage, and Heirs ofTailzie and Provifion 
, y them, but not of Conqueft, which has only 
! flace in fuccejjione collaterali. 

107. It may be queftioned whether the Heir of 
be fecond Marriage, or the Heir of Tailzie, Ihoidd 
je firft difcufled ? It would appear that the Heir 
'f Tailzie Ihould be firft difcufled, becaufe the He-* 
litage is parted betwixt him and the Heir ofLine : 
und what the Heir of the fecond Marriage has 
>pmmonly, he has it by Virtue of his Parents Con- 
Iraft of Marriage ■, and the Heir of the fecond 
Carriage is not bares alioqui [uccejjiirus, but al- 
nmarly by Proviflon. And on the other Part it is 
i 3 be confidered, that the Heirs of the firft and fe» 
ipnd Marriage may be either both Male or both Fe-f 
tUiale, or the one Male and the other Female ; 
nd where both, or any one, is Male, there is no 
ilace for the Heir of Tailzie, which is made for 
excluding the Female : And therefore the Que- 
liion will fall to be decided, where the Heirs of the 
Irft and fecond Marriage are both Females; in 
which Cafe they are both Heirs of Line, and fb 
lauft firft be difcufled before the Heir of Tailzie. 
: 108. Item, The Heir general muft firft be dif- 
lofled, before the Heir of Conqueft: And in Sue- 

ceflions. 



4® &>t ^eir^ 
ceffiofiSj Heritage d'efcends^ Conqueft afcends jj: 
and that is counted Heritage, to the which not on- 
ly the-De fundi fucceeds as Heir to his Predecefi 
lors, but that alfo wherein, he was infeft by hisj 
Predeceflbrs, he being then apparent Heir. 

109. Item, If the Heir of Conqueft be once iiw 
feft, then the Conqueft changeth its Nature, and»! 
will not afcend, but defcend. 

no. Item, The general Heir falls to the Heir41 
fhip-Goods, and alfo hath Right to Tacks of Lands: 
or Teindsj becaufe nothing is counted Conqueftjf 
but whereupon Infeftment had or might have fate : 
lowed i and therefore it may be doubted, ifheri4t 
table Bonds bearing Obligement of Anniialrentjt 
but not Obligement to infeft, Ihould pertain tap 
the Heir of Conqueft, or to the Heir general. it 

in. And ficklike the Heir general will havor 
Right to Reverfions and A Hi gnat ions to Gifts oh 
Ward, Nonentry and Efcheat $ but with this Ca-i. 
Veat in Reverfions, That if the fame be of Lands td4- 
which the Heir of Conqueft doth fucceed, in thatic 
Cafe,they will pertain to the Heir of Conqueft, anck 
not to the Heir general: As was decided betwixi^a 
Robert Pitcairn Abbot of Bunfermling his Heirs# 
Vc. 

ii 2. And ficklike the Heir general has Rightji 
to the Office of Tutory of the Son and Daughter*;: 
of the Defundl, and in refpedl thereof hath thidt 
Advantage, That he may procure the Bairn totr 
enter Heir to his Father ; which being done, thtfk 
Lands ceafe to be Conqueft, and become Heri-jj 
tage: And if the Bairn dies without Heirs of hi»;,|, BodyJ: 
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ody, the Tutor will fucceed and his Heirs to the 
ands, and not the Heir of Conqueft ; whereas if 
e Bairn had died not infeft, the Lands would fall 
; the Heir of Gonqueft, and not to theHeirgene- 
^ : And the Reafon of the Difference is, becaufe 
the laft Cafe the Heir of Conqueft is to be ferv- 
to the Lands, as Heir, not to the Bairn, but to 

i Father. And in the other Cafe, the Tutor is 
ibe ferved to the Lands, as Heir to the Bairns 
10 were laft infeft, and not as Heir to the Fa- 
ir, in whofe Perfon it was Conqueft. 
113. Item^ In SuccefHons the Male doth ex- 
de tie Female, except only in a Cafe which is 
gular by the Pradtick oiScotland, which is thiSj 
jat the Sifter-gennan is preferred to the SucceL 
in of Lands and Heritages wherein her Brother- 
’■man died laft infeft and feafed, and excludes the 
other who is in the fame Degree with the De- 
H<ft, but not German, but only Father’s Bairns, 

1 leit if his Brother had died uninfeft, the fecond 
h other being of the other Marriage, would have 

. receded to the Lands, & ratio differentia eft, 
taufe the Brother, albeit not German quoad pa- 

, m, is preferred to all the Females, but not fo 
*ad fratrem, who is infeft after the Father’s De- 
jfe 3 for in this Cafe the Pra&ick of the Coun- 

. ! prefers the Sifter-german: So that in this Cafe, 
flin the former, the palling or not palling of In* 
laments alters the Cafe and Courfe of Succellion. 
1114. Item, The like Cafe is where a Number of 

.JLughters fucceed to the Father, whofuceeed pro 
ytus portienibus ubi non eft mafculus j and if the 

D Daughters 
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Daughters fome of them be German, and fome or 
ly on the Father’s Side : If one of the Germar 
die infeft, her Sifter-german fucceeds to her, an | 
not the remanent j but if {he die uninfeft, omnt \ 
fnccedunt ex a quo. And ficklike, where a Numb« ‘ 
of Sifters did fucceed to the Father, and one <' 
them die leaving behind her a Bairn ; if the Bairi 
die not infeft, the remanent Sifters-german, fucd i 
dunt ex xquoj becaufe they are to be ferved Hei!, 
to their Sifter who died laft veft and feafed, or t" 
the Father, if their Sifter was not infeft. But ' 
the Bairn was infeft, either as Heir to the Me' 
ther, or as Heir to the Mother’s Father j in th:" 
Cafe, becaufe the Succeflion muft be to the Bair* 
who died laft veft and feafed, therefore it muft g 
to the neareft of Kin on the Father’s Side, and nc 
on the Mother’s Side : And therefore the Brothe1 

or Sifter of the Bairn deceafed (if there was an, 
of the fecond Wife’s) would be preferred to th 
Succeflion; and where there was none, the Fa. 
ther himfelf will be preferred ; and failzieing <5 
him, his neareft of Kin upon the Father’s Side. 

115. But it is to be confidered, that feeing th 
Diverfity is only in refpett of Infeftment, th: 
therefore in the Cafes where there is no Infeftmei 
either not requifite or not paft, the Heir to th 
Defuntt is the neareft upon the Father’s Side : ^ 
for Example, If one die leaving three Daughter 
and that he had Right to fome Reverfions ar 
Tacks of Lands; and if one of the Daughtersdk'' 
leaving a Bairn, who before its Deceafe was ferve j 
and retoured general Heir either to his Mother < ' Goodfire' 
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Dodfire j in this Cafe, jus eft acquifituih perfect* 
;the Bairn : Which after the Bairn’s Deceafe5 Is to the neareft of Kin on the Father’s Side, 
d not on the Mother’s Side. And ficklike, if 
; Father of the three Daughters had heritable 
inds or Contra&s whereupon he got no Infeft- 
snt before his Deceafe j in this Cafe, the Bairn 
the Sifter-Defunft being retoured general Heirj 
jfaid is, tranfmits the Right to the heareft of 
1 upon the Father’s Side : But if either the Fa- 

; r or three Daughters were infeft upon heritable 
nds or Contracts, or if the Daughter deceafed ; Sained herfelf infeft upon the heritable Bonds or : htrafts i in thefe Cafes, or either of them, the 

s rn being only ferved general Heir, but not in- 
, would not tranfmit the Succeflion to the Fa- 
r’s Side, but to the Mother’s Side; becaufe ei- 

'Jrthe Mother or the Mother’s Father died laft 
:i and feafed, to whom the Heirs of the Bairn 
'the Father’s Side cannot poffibly fucceed. 

Of IVard and Nonentry. 

. Jfem, If the Lands which pertained to the 
Defunft hold Ward of the Superior, the 

r being Minor cannot enter till he be of perfect : rs, which in the Male is Twenty one, and in the 
’'hale Fourteen Years : But if the Superior dif- 

: fe with the Minority, they may enter; and 
;King’s Majefty does never refufe to grant Dif- 
ifation (which pafleth the Cafhet and Signet 

D * only)' 
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only) providing the Donator crave the fame, anc 
confent thereto ; otherwife the Licence and Dif: 
penfation bears this Claufe, Sfbat it Jhall be bu' 
Prejudice to the King and his Donator to the Rigb 
ef the Ward. 

117. Item^ The Donator to the Gift of WarJ 
may enter immediately to the Lands without i* 
Declarator, and may uplift the Mails and Duties 
and warn the Tenants to remove : And the com1 

mon Exception that ufes to be proponed in Remc r 
ving is. That the Defenders are Tenants to fuch, !■ 
Perfon who is heritably infeft, and he not warnec . 
is not relevant againft a Donator to a Ward, b«; 
caufe the Donator during the Time of the Ward!1 

in Place of the Mafter, and fo there, was no N< 
ceffity to warn the apparent Heir of the Mafterj; 

118. Item, The Tacks or Infeftments made IT 
the Defund will not defend the Tenants or Peri' 
Pons to whom the fame is made from the Donator 
Action of Removing: And albeit the Infeftmenj; 
be confirmed by the King, except the fame be g 
ven to be holden of the King, yet the fame v 
not defend againft the Removing; and the Reai 
is, becaufe all Confirmations granted by the Kii 
bear this Claufe, Saving and Referring to 
Majefty and his Succejfors the Rights, Duties 
Services due to them forth of the Lands whei 
Confirmation is granted. But where the Infqj 
ment is given to be holden of the King, and c< 
firmed, that ftays the Ward pro tanto, becaufe \ 
King cannot have the Ward of the Lands when 
he has a VafTal living 5 but the Ward is fufpended.- 

t 
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e Infeftment confirmed was temporal, ahd for 
Xetime only j as is commonly in Infeftments 
anted by the Husband to the Wife, and if the 
feftment confirmed was heritable, then the 
ard could not vaick by the Deceafe of the 
fponer, nor by the Minority of his Heir ; be- 
jfe he was fully difleafed of the Right of the 
inds before his Deceafe. 
nip. Zfm,‘The Relift will have Right to the 

I |rce, notwithftanding of the Ward. 
120. 7rm, If the Heir enter not after the Ex- 
ing of his Minority, then the Lands are in Non- 
try, and not in Ward, becaufe the Ward is end- 
j and during the Ward it could not be called 
Gentry^ becaufe the Heir could not enters and 
"refore Nonentry begins after Expiring of the 

• ard: But the Nonentry fubfequent to the Ward, 
' sf the Nature of the Ward, and not of the Na- 

e of common Nonentry, efpecially ifthe Warda- 
be in Pofleffion ; for then he continues his Pof- 

ion without obtaining Declarator upon the Non- 
ry, and he has Right to the full Mails and Du- 
I, and may remove Tenants, as he did the Time 

■ H:he Ward : Whereas in Nonentry, there is not 
I’itle and Right without a Declarator j and 

n the Declarator is obtained, there is no more 
for the Years preceding the Declarator, ^but 
retoured Duty, if any be: But where no Re- 
is, in that Cafe the Donator to the fimple 

lentry will have Right to the full Mails. 
21. But it is to be confidered, that the Non- 
y fubfequent to a Ward, pertains not to the 

D 3 Donator 
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Donator of the Ward, except for three Terms a 
ter Expiring of the Ward ; for after that, the ft 
cond Donator will have Right. Likeas alfo tf * 
firft Donator to the Ward, if the Heir come I j 
Majority, and might have entred, but deceafej; 
before he entred de facJqi leaving behind him j. 
Son or Brother, Minor ; in this Cafe, the fir* 
Donator has no Right to the Ward of new, fa) I 
by the Minority of the fecond Heir ; but til 
King hath Power of new todifpone the Ward toil 
fecond Donator : And there is no other RigU 
granted but three Terms after the Expiring of tJ; 
Minority, albeit it might feem that it is not aneifj 
Ward, but the fame vaicking by the Deceafe ■ 
one and the felf fame Fiar j and the Gift grantee 
by the Fiar bears the Ward to be difponed for in 
Years-fince the deceafe of the Fiar, and ay an 
while the Entry of the righteous Heir $ but tl: 
Lords fand. That ay and while the Entry of tl: 
righteous Heir refpedfed not adluni, but faculty 
tern vel pot enticing and in ret •veritate , the d: 
ceafe of one Fiar, and the Unity of one Perfon d i 
ceafing, infers not the Unity of Vacation, neithr 
of Ward nor Marriage. But it is enough, that tl! 
Lands hold Ward of the King, and that any ; . 
the Predeceffors was infeft holding Ward j for4- 
t her wife it Ihould be in the Power of the Vafin 
and his Heirs to hinder and impede the falling!|* 
the Lands in Ward and benefit of the Marriag: 
by not entring ; And albeit the King, or any t ther Superior, might compel the Heir to enter, ij*. 
other wife to bar them from the Lands by t. 
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: fonentry, either fimple, or by that which is fub- 
| quent to the Ward j yet it is not reafonable that 
jje Superior’s negledting of his own Benefit in by- 

v ^ne Time, fliould prejudge him of the Ward and 
Aarriage hereafter, when the fame vaicks : And 
uis was found quoad the Ward, in an Aftion pm> 
: ed by the King’s Majefty, then being Duke of 
• Wany^ and Donator to the Ward of the Living 
['Buchan, againft William Earl of Morton, being 
rft Donator thereto. And the other, in the 

Aatter of Marriage, was found betwixt Sir John 
! \ome of North-Berwick, Donator to the Marriage 

\ Adam French of Fhornidykes, againft John Cran- 
- )n and the faid Adam his Sifters, who came to 

lie Lands by deceafe of their Brother. But it is 
• * be obferved, that if the firft Heir (by whofe 

Hinority the Ward vaicks) deceafeth Minor in 
mat Cafe there is no new Vacation of the Ward, 
at the firft Ward continues in Favour of the Do- 
itor. And ficklike, if the firft apparent Heir 
e unmarried ; in that Cafe the Marriage of the 
:xt apparent Heir will pertain to the firft Dona- 
r, and not to a fecond. But it may be doubted, 
the firft Heir die married, but Minor, and not 
feft, whether the King’s Majefty falls to the 
arriage of the next apparent Heir, being un- 
.rried, which may be difputed in utramque far- ri. And fortheVaflal it may be alledged. That 

\t King cannot fall by the Deceafe of one and the 
meVaflal, but to one Marriage, efpecially where 
ic apparent Heir,who was married,died Minor,and 
it \vtiz{t,neqM aftu,neque fotentia. Next, That the 

D 4 Avail 
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Avail of the Marriage cannot be craved but at the 
perfedl Years of the apparent Heir, becaufe heL 
cannot pay the Avail, but by giving Security oil' 
his Lands ; which he cannot do, if he be not in4 
feft, nor able to obtain himfelf infeft. But on the* 
other Part, it may be urged for the King’s Maje4r 
fty, That he might have the Marriage of the ap4| 
parent Heir of his Vaflal, one or more, as the fame* 
falls out i and he doth fall the Marriage of all tha 
Females, albeit there were never fo many of them. > 
And as the King’s Majefty continues his Benefitfc 
of the Ward, fo the fecond Marriage is but a Con-i 
tinuation of the firft : And albeit the King’s Do4l 
nator can but crave one Marriage, in refpeft. cm 
the Conception of the Gift, which bears the Mar4 
riage of the firrf apparent Heir nominatim ; and iri 
cafe ofhis deceafe unmarried, the Marriage of thcr 
next apparent Heir: Yet it cannot exclude theil 
King’s Majefty from difponing of the fecond Mar4 
riage when it vaicketh. I 

122. But all Things being pondered, it feem4 
that the Decilion, in Juftice, muft fall in Favouie 
of the King or any other lawful Superior, to havef 
all the Marriages as they vaick : But in this CafA 
the Lords will have a Care of the Modification oj< 
the Avail j and fo the Lords inclined in this Cafi 
in Nortbberwick\ Action and John Cranfion the , 
King’s Donator, of the Ward of Marriage of th4 
Daughters; |br the Lords gave the Benefit of thdi . 
two Marriages to two Donators, but modified theil 
Avail of the firft Marriage to a very mean Matter :L 
But ye? the Lords found. That the Avail of thft 
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e rft Marriage, modified, as faid is, Ihould be paid 
.! iy the Daughters, albeit they were neither Heirs 
wor Executors, but as Heritors of the Lands by 
I /hich the Marriage fell; and found, That the 
:i aids Lands might be poinded, diftrinzied, and ap-> 

:■ Tiled for the'fame, and fo found the Right of the 
. klarriage real contra fwtdum j which was well de- 

. t ided, becaufe the Marriage is a Part of the Ked- 
due to the Superior, whereof he cannot be 

1 efrauded by the Nonentry of the apparent Heir 
:p the Lands. 

123. Item^ It is to be remembred, That the 
-Ward and Marriage cannot vaick to the King, but 

Ty the Death ofone who was either actually infeft 
Ip Ward-Lands, or might have been infeft as 
apparent Heir to one of his Predeceflbrs: But if 
)ihe King’s Vaflal was denuded of the Right of the 
Ward-Lands by Refignation in the King’s Hands, 

1 favours of his eldeft Son, and apparent Heir, re- 
jpving his own Liferent, with the Reverfion, up- 
m a Rofe-noble, whereupon his Son was' feafed 

ifore his Fathers Deceafe. In this Cafe there is 
Vacation ofWard, or of Marriage by the De- 

:afe of the Father, becaufe he was not the King’s 
iritable Vaflal before his Deceafe, but was de- 
ided in Favours of his Son, ut fnpra. 
124. Item, When the Heir of Ward-Lands is 

^ajor, and craves to be entred, he muft pay to 
j;is Superior a Relief for relieving him out of his 
ifcfard ; which Relief is the retoured Duty of the 

. i|ands for one Year, and that by and attour the 
l|onentry, if the Lands be found by the Reto.ur to 

have 
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have been in Nonentry for the Space of one Tern: P 
or more, after expiring of the Ward. 

125. Jd imitationem of this Relief in ware: 
Lands, the Valfals of blench Lands do pay alfo s 
Relief at the Entry of the Heir, but that is only ii 
the Duplication of the blench Duty: And as tc 1 
Feu-Lands, the Claufe of the Charter commonly 
bears, Duplicando feudifirmam primo anno iniroux 
tus i and if the Charter bear it not, yet the Cu-ti 
ftom of the Chancery, is, not to give out a Pre-fi 
cept upon a Retour, but with the Claufe, Capiendc\\ 
fecuritatem pro duplicatione feudifirmce. 

Old and new Extent. 

126. jyjEmorandum, The Retour of ward 
’ blench Lands, differ not in Form, 

is ruled according to the Cuftom of the Shirejn 
where the Lands are retoured, without Refpeft oil 
the holding blench or ward; but the retoured Du-1 
ty of the Feu-Lands, is always the Feu-duty : And:., 
as to the Quantity of the retoured Duty in blench! 
and Ward-Lands, it is fometimes the doubled 
fometimes the triple or quadruple, fextuple or fep3’[ 
tuple of the old Extent of the Lands in every .Shire df 
as in Fife, commonly fifth or quadruple ; and inf 
fhe fFeJl, it is commonly the fixth or feptuple $ 
whereof they complain not fo much for the Re^i 
^fours, but becaufe their fimple Mail of old Extenqr 
was too high, according to which they pay the? 
Ring’s Taxation ■, and in the Merfe, and other 1 

Pro-1 

andit 
butte 
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5 Provinces bordering with England, the retoured 
Duty is only the Tingle or the double of the old 

cExtent at furtheft. 
127. And the Reafon of the Difference of the 

1 Height of the new Extent may be taken from the 
Time and Reafon of fetting the fame ; for the old 

v, Extent was made in Time of Peace, and the new 
:■ Extent was made in Time of War; and in refpeft 
j. hereof, the Places of the Kingdom neareft to En- 
•v rland, with whom we had Wars, and who were of- 
i ten employed for Defence of the Kingdom, had 
their new Extent made to the double,fimple, qua- 
druple, &c. And the Places more remote, as Gal- 
low ay, and far North, had their new Extents made 
to the fextuple or feptuple : But this is not ne- 
peffary, but probable ; only this is certain, That 

■;i there were two Extents made of the whole Lands 
iof the Country, according to the Worth and Efti- 
jmation at the Time; whereof one is called the 
old Extent, which was taken tempore pacis, and 

M ;he new, which was taken tempore gnerra; and ac- 
cording to the old Extent, every Pound Land pays 

within the Kingdom its Taxation to the King, 
counting 30 Shill, for each Pound Land at each 
iferm, which was Three Pound a Year, when the 

faxation was L. 10000, which makes the old Ex- 
ent of the whole Lands come to 3 3 3 3 3 /. 6 s. S d. 
>r thereby. 

128. New Extent, is that which we call there- 
oured Duty, whereof the Reafbn is? becaufe all 
Grieves bear this Claufe, Et quantum valuerunt 

■ yiittee terrx dim vel tempore pads,^3 quantum nunc 
valent 
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valent tempore guerree ; and therefore the Inqueff, ,, 
in the Service of their Brieve, are bound to infert : 
this Point as well as the reft $ and becaufe the An- 
fwer or Service muft be returned to the Chancery, , 
after which the Service is called a Retour : There- 
fore the new Extent mentioned in the Service and 
Retour, is called the Retoured Duty ; and the old 
Extent cannot be called the retoured Duty, albeit [ 
it be contained in the Service or Retour, becaufe f 
the Vaflal is bound when he enters to his Land|' upon his Service, to pay the new Extent to the r 
King, either for Relief or Nonentry, but not the | 
old Extent. • 

129. Item, The Direftor of the Chancery, up- [ 
on their Service being retoured, diredts Precepts f 
inclofed in white Wax, as the Brieves are to the !' 
Sheriff of the Shire where the Lands ly, which V 
Precept bears a Command to the Sheriff to give f 
Safine of the Lands to the Perfon who is ferved !i 
and retoured Heir to his Predeceffor, but with this :: 
Claufe, Capiendo fecuritatem pro decern aut viginti j 
libris, &c. or fo much more as the retoured Duty r 
comes to yearly, for fo many Years as the Lands ! 
by Retour are found to be in Nonentry ; and al-# 
fo for a Years Duty of the new Extent or retoured f 
Mail pro relevio, if they be Ward-Lands; and if;' 
they be blench, for Duplication of the blench Du- [ 
ty, and if they be Feu, for Duplication of the Feu-jp 
Duty; and at the Delivery of this Precept of £a-j f 
fine "by the Diredfor to the Party, there is infert! ; 
by the Diredlor in his Book, called, ^the Book of\,’ 
Refpondeo, a Note of the Sums, for the which the ' 

She--" 
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1 Iherifffliall take Security in this Form, Refponde- ■ it ‘vicccomes pro fumma & ratione fafina^ &c. 
' ~)andx tali^ &c. detents^ &>c. And according to 
• his Refpondeo, the Sheriff is charged yearly to 
| nake his Accompt to the Exchequer, which is 
teld yearly in July. 

130. Conform to this Precept, the Sheriff, when 
he fame is prefented to him, takes good Security 

: -om the Party for Payment of the Money con- 
‘ ained in the Precept, and thereafter gives Saline, 
,nd for giving Safine, takes a Safine Ox : And al- 

beit the Precept be not prefented to the Sheriff, 
!■ Safine taken thereof, yet the Sheriff, by Cu- 

m of the Exechequer is ftill charged with the 
fponde, and compelled to pay the fame, where- 
chere is no probable Caufe but this, ^fhat it is 
Fumed, that the Party Raifer of the Precept 
1 not neglett to take Safme on the Precept, e- 
cially feeing it bears th\s £Amk,Pr<£fef2tibus pojl 
ximum terminum minime valituris. 
131. But albeit Safine be taken, and Security 
en for the Money contained in the Precept, yet 
^n Supplication of the Party, who was feafed, 

'jpiade to the Lords of Exchequer, craving to be 
ifreed of the Payment thereof, upon fome juft Rea- 
-cbn, whereof this is commonly one. That the Gift 
bf the Ward and Nonentry was difponed to him- 
jj*elf, or to a Donator, to whom he has given Sa- 
jhisfaftion ; the Lords will relieve both the She- 
riff, and the Party Giver of the Security: But al- 
:oeit the Party ftiow a Gift of Ward, Nonentry, 
'and Relief, and therefore be freed from the By- 



5*4 Mrecteti to tty^upctio?. runs} yet he will be never freed from Payment of = 
the Relief, albeit it be contained in the Gift, be- 1 

caule fuch is the Cuftom of the Exchequer. 
132. /few. It is to be remembred, That albeit J 

there be Gift granted of Nonentry or Ward fim- - 
ply, yet if the fame be taxed, the fimple Gift will '• 
not comprehend the Taxt, except the Taxt be ! 

dilponed exprefly ; ratro eft, becaufe the Taxt-du- f 
ty being liquid by the Infeftment, is a Part of the ‘ 
King’s proper Rent and Duty ; whereas the other ■(- 
is a Cafuality only ; for theTaxt-ward and Non- p 
entry may be craved, and the Ground poinded l' 
therefore, notwithftanding that all the Years of •' 
the Ward are expired : But in a fimple Ward, the p 
Ground cannot be poinded, but the Aftion is only K 
competent againft the Intromitters with the jr 
Mails and Duties; for aTaxt-ward is of the Na-* 
ture ofa Feu-duty during the Time of it,or of An- F 
nualrent dilponed furth of the Lands, and a lim- 
pie Ward is of the Nature of an Infeftment of f: 
Property, ad tempis. 

I 
Trecepts directed to the Supe- 
rior. 
I33. T'TTHere Lands are retoured to be hoi- ip 

VV den of another Superior than the !r 
King, in this Cafe the Diredfor of the Chancery, i1 
at the Requeft of the Party, gives forth Precepts 
clofed in white Wax, directed to the Superior of * 

the i 
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fie Lands, commanding him to infeft his Vaflal 
. the Lands to the which he is retoured Heir, 

;e Vaflal doing that to the Superior, which he is 
, »liged to do of the Law, upon which Precept the 
. aflal either perfonally or a Procurator for him* 

ij, >es to the Superior, and requires him to give In- 
, ftment; which Infeftment, otherwife called Pre- 
. pt of Safine, the ValTal or his Procurator pre- 
/ its to the Superior, written in mundo > and if the . 
a perior refufe or delay, takes Inftrument there- 
,-*on in Prefence of a Notar and Witneffes, and 
( turns the fame to the Director, who thereupon 

!f ^eS forth a fecond Precept, called Meminimus, .(herewith the Superior is of new required, and In- 
4:uments taken, ut fupra j upon the Report where- 
J, there is a third Precept directed, called Furca, 

,,i iich is ufed by the Vaflal, according to the other 
0 i and upon the Report of this laflr, the Di- 

. ^or gives a Precept to the Sheriff of the Shire 
.lierethe Lands ly, commanding him to give the 

iflal Safine of thefe Lands, in refpefr of the 
liperior’s Contempt. But commonly the Superi- 
:{i, before the dire&ing of the laft Precept forgiv- 
i'5 of Safine, ufe to pafs Sufpenflons before the 

' lords of Seflion, and fummons the Vaflal to com- 
i)kr before the Lords, to hear and fee the Charge 
tiifed upon thefe Precepts fufpended i which Sufc 
tafion is commonly granted by the Lords, by 
1 nfignation of a Precept of Safine fubfcribed by 
t * Superior; and at the Day of Compearance, 
■'i Reafons of Sufpenfion are difcufled before the 
llsrds, and Juftice done therein, according to the 

Re- 
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Relevancy thereof. The Reafons of the Sufpeii? 
lion are commonly thefe, That the Precept “ 
are conditional, Vaffallus faciendo fuperiori, quo: 
de jure facere oportet ■, and that by the Re , 
tour the Lands are found to be in Nonentry R 
many Years, which muft be paid ; which Reafol ■ 
is relevant in the Law, and admitted by the Lords 
becaufe, as it is the Condition of the Precept, fo i 
is verified by the Retour. 

134.. But there be many other Things due t* 
the Superiorsjwhereuponalfothey ufe to found th [ 
Reafons of Sufpenfion $ fuch as the Feu-duty ow / 
ing of divers Years bygone, the Liferent of th< f 
Vaflal deceafed;, or the apparent Vallal being Yea ‘ 
and Day at the Horn, the Lands fallen in the Su - 
perior’s Hands by Recognition, either by the Na 
ture of the Holding, as being Ward, or by a Clauf1 

irritant,not to annailzie without the Confent a- 
the Superior : but none of thefe will be found ? 

relevant Ground of Sufpenfion ; and notwith 
Handing thereof the Precept configned by the Sa 
perior will be ordained to be given up to the Vaf; 
fal, only the Lords referve to the Superior hi! 

Right and Action againft his Vaflal for the faic 
Duties and Cafualities. 

135. But it is to be remembred, That whet *• 
the Superior is willing to enter his Vaflal, there i 
no Neceflity to the Vaflal to retour himfelf to th 
Lands j but the Superior may infeft him ii 
the Lands as Heir to his Father by a Precept 
of dare confiat $ and Safine taken upon this Pre “ 

cep 
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>t, gives the Vaflal as good Right to the Lands* 
if he had been retoured. 

recepts of Sajine and Clare 
conftat. 

36. T> UT there is a Difference betwixt a 
Safme upon a Retour, and a Saline 

n a Precept of Clare conftat: The Safine upon 
Re tour verifies him to be Heir to his Predecef- 

laffiive & paftive , but the Saline of Clare 
\at only paftive, except againft the Superior, ; rd quem valet utroque 'tabdo 3 ahd alio is valid 
■d the real Rights of thefe Lands as fully as 

13 a Retour. 
%*]. And.further it is to be adverted. That the 
:rior by fulfering his Vafial to be entred by 
Sheriff, tines nothing but the Safine Ox i for 

‘ ithftanding thereof, he remains Superior as 
•e.' 
Is. For it is to be confidered, That this Form 

. rec’ept agalnft the Superior for infefting his 
1, is only in this Cafe, where the Superior 
s infeft in his Superiority l

3 but where he is not 
| and only apparent Heir to the Superiority 3 s Cafe the Valfal craves no Precept upon his 
ar, becaufe it would be unprofitable to him 
.infeft by one who is not infeft himfelf, but 

i -rs the Order pfefcribed by the ' A<T of Par- 
E liament 
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liaruent Jam$s III. anent charging the Superior 
apparent Heir to enter to the Superiority withi 
40 Days if he be within, and upon 60, if he b 
without the Kingdom. 

Tinfel of Superiority. 

139 AFter whicla Charges, the Days 
expired, the Vaflal raifeth Sun 

beirj 
upon 21 Days Warning before the Lords; an 
alfo againft the Superior’s Superior, to hear ar 
fee his own Superior tine his Superiority, durirf 
his Lifetime 3 and the mediate Superior to be d 
cerned to enter and receive the Yaflal to 
Lands j. upon which Summons, if the Vaflal 
a Sentence and Decreet, then the Superior is 
cerned to. tine his Superiority, and de faffio tirt 
it during his Lifetime, and all Cafualities therii 
of. 

140;. Bpt it is to be remembred, That if ju 
mediate'Superior be not infeft, the Vaflal will . 
compelled, to take out his Decreet of Tinfel F 

and thereafter, to raife the like. Chi ’ 
ges agaiult'the mediate Superior, to enter to l* 
Suppriorityi with .Certification, tit fupra, & fic ^ -• 
inesps^ agiutift all other Superiors interje^bed, wh 
hp come to.the Kingi and the Summons concluj ‘0 
againft. thp Diredbor, to. give forth Precept . ;; 
feaftng theWaStl in the, Landis. 

141. Jtem^ f the S uperior holds the Lands Wai; 
and be Minor, and unentred, he may be char/1. 
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f his Vaffal to1 enter to his Superiority within 
a Days, and fummoned to that Effect; but the1 

ferds will not decern him to tine his Superiority \ 
\rafttt mar-da^ but only declares the Diligence" 
me by- the Vaflal, to be as effectual to him, as if 
j was feafed, both for ftaying the Nonentry of 
s Lands, (if anM be) in refpedl of the Superior * 
|d alfo in refpedt of the Vaflal quoad effetfa pro- 
\etatis againft his Tenants, and others having 

j Itereft. 
142. /fiew, It is much queltioned, in the Cafe 

; icre the Superior is decerned to lofe- the Supe-1 

i rity, whether he tines it during his own, or his 
jiflal’s Lifetime, or both^ whilk hath great and 
bbable Reafons on all Sides : For if the Superi^1 

: who was decerned to tine the Superiority, de- 
tfe i and he who fucceeds to him, enters to the 
aeriority, it would feem reafonable that the 
■flkl Ihould become Vaflal to him who thus en- 
S, and; not remain Vaflal to the Superior me- 

tte j whereof this may be a great Argument, 
fat the mediate Superior receiving the Benefit 

•lit'Is due to him by Law, by the Entry of Lis 
n Vaflal, whereby he will fall all the Cafuali- 
of the Superiority, which will juftly pertain to 

• a, as the efcheat of Liferent, &c. that therefore 
ftiould not alfo retain the Gafualities which 

ly1 vaick to him as Superior to his Vaflal’s ; 3al. 
1:43. On the other Fart it is urged. That the 

i> rvaffal being entred by the mediate Superior, 
become once his Vaflal j cannot ceafe-to be his 

E 2 Vaflal 
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Vaflal, without his own Confent, feeing he hasth 
Benefit, veJ jus qua fit urn quod non pot eft ei invit 
aufeni^ viz. That he holds either immediately c 
the King, or of another mediate Superior, b 
which he has fewer Superiors interjected betwhn 
him and the King. 

144. 20’0, The Sub-valfal is not put in tutt% for it may be that the Superior lhall die Ihorti [ 
after he enters eo vivente, and that the next Sucji 
celfor ihall ly out of the Superiority^ inwhic.. 
Cafe he (hall ly under the Danger of Nonentrj 
for Fault of a Superior, and not get a Superior tu 
he ufe.the former Order. 

145- The mediate Superior may be prej 
judged, becaufe albeit he get a Vaflal by his Entr) j 
yet he only gets a Vaflal of Superiority, and na 
of Property j fo that if the Sub-vaflal Ihould t. 
Year and Day at the Horn, either before or aftef 
the,Entry of the immediate Superior, the Liferer; 
ot trk Sub-vaflal would pertain to the immed. 
ate Superior, who is newly entred, and not to th 
mediate Superior, quod eft abfurdum ex lege. j) 

146. Item, It is thought that the Superiorit 
muft be loft during the Lifetime of both conjunCU]. 
that is to fay, of the Superior and Vaflal, other 
wife, if the Vaflal died, the immediate Superio: 
who has loft his Superiority, being alive, the He ' 
of the Vaflal would not h^ive a S uperior to entt 
to, but would be forced to charge his immediaj ' 
Superior to enter , with, Certification, That h 
fliould lofe his Superiority, quod eft abfurdim, be 
caufc he ha% loft ,jt already. • . . 

147.Bii 
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147. But in this there would be a greater Que- 

lion, if the immediate Superior did enter and ob-" 
ain himfelf infeft befor the Vaflal’s Deceafe : But 
ill thefe Queftions I leave to be difpute, becaufe 
hey are not decided. 

148. Item, To the Queftion, this Confideration 
fiay be added. What if the Vaflal were to fell his 

■ Lands ? Whether the Confirmation of the mediate iC uperior would be a fufficient Right to the Ac- : (uirer or not ? And the Reafon of this Queftion :, becaufe a great Part of the Right of the Lands 
‘epends upon the Confirmation of the right Supe- 
|or ; and, for clearing herfeof, the Particulars fol- 
‘Iwing are to be adverted to; for Lands may be 
Wd to be holden' either of the Anailzier or of 
%e Superior : The firft is called a bafe Infeftment, 
tjid the other is called a publick Infeftment, m- 
\joatione fed non prfeffione, till it be confirmed. 

Bafe and publick Infeftments. 

jl.9. A Bafe Infeftment being difponed to be 
Jl\. holden of the Difponer being cloathed 

P ith Pofleflion, is a perfect Infeftment in fuo ge- 
> re, but is not fo perfedt and publick as the other 

1 be holden of the Superior. 
^ ,150. A bafe Infeftment is ever to be preferred 

an Infeftment given to be holden of the 
•' iperior, if it be not confirmed by the Supe- 

I Dr, becaufe it is not an Infeftment till it is con- 
E 3 firmed ; 
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firmed $ and it is fo null of the Law, that the Nu | 
lity thereof is ever received by Way of Exception 
if the Title and Infeftment alledged to be nul. 
bears to be holden of the Superior. 

151. Item, Albeit it be confirmed by the Supc, 
rior, yet the bafe Infeftment which oloathed wit. 
Pofieflion is preferred thereto, and the publick Jr‘ 
feftment confirmed, as faid is, will only carry tl:. 
Receiver,to the Superiority of that bafe Infeftmens “ 
Eyt the Property will pertain to the PofiefTor k 
Virtue of the bate Infeftment. 

152. This is true, not only where the bafe LC 
.feftment is prior to the publick, but alio where i 
is pofterior to the Charter given to be holdo' 
of the Superior, but before Confirmation thered l 
quia tunc medium impedimentum interveniens i, 
the bafe Infeftment cloathed with Pofleffion befor' 
the Confirmation, hinders the Confirmation to k 
drawn back to the Date of the Charter confi: p 
med. 

153- Item, Bafe Infeftment, whether ant£ric" 
pr pofterior to -fhe Publick, if it be not elOakhe 
with Pofieflipn, but that the Publick be confirme: 

before they apprehend Pofleftion, will be poftpone 
to the Publick, and the Publick preferred then 
to. But tins fuffers an Exception of bafe It 
•feftnaents granted by Husbands to their Wive > 
depending upon Contracts of Marriage, which i, 
pavour of Marriage are accounted both public!,1 
and cloathed with PofTeftion, in refpedk it is efteefr j 
ed that the Husband bruiked the Property by h 
Wife’s Right, and that his Poflelfion was her-Pd. 

feftio ’ 



#afe anti jwfclteft g]nfefentente 63 ::flion. But if the Infeftment granted to the 1 fife, was granted jtante matrimonio, and bafe, 
“ id that by and attour the Lands to the which 

e was provided by Contract of Marriage, in that ;s afe her bafe Infeftment has no Privilege before a I ublick, except it be cleared that there was no Ji ontraft of Marriage at all, and that fhe had 
-‘bitted the Lands to the which fhe was provided ,T i the Contradl of Marriage, and gotten the other 

ir the fame j in which Cafes fhe will bruik her 
ands with the like Privileges, as if the fame , had : upended upon the Contradl of Marriage: For 
here there is no Contradl of Marriage betwixt ; ie Parties, it is thought juft and reafonable that 

■ ae Husband may give a conjundl Fee Jicmte via- 
‘ /wo/z/o, providing it be effeiring to his Fftate, and II Dt exorbitant. 
■ 154. Iteni) A bafe Infeftment apprehending 
offeflion ‘per conJHtHtumy that is to fay, where the 
ands are fet in Tack to the Difponer, for Pay- 
ment of a Duty, which Duty is paid to the Re- 

■ fiver of the bafe Infeftment, the faid Infeftment 
accounted cloathed with PofTeffion, per banc 

“ nftitutionem civilemy ficklike as if he were natu- 1 lly in Poffeffion. 
" 155. Itemy The like is, where the Haver of a 
‘ tfe Infeftment bruikes per afum fruftuariumy • bofe Liferent is given or referved in the bafe In~ 
• ftment. 
' 156. But in thefetwo laft Cafes, the bafe In- 
^ iftment is only preferred to the Publick inter ex~ 
riteosy fed nbi efi inter fttos & liber os ex unay & 

E 4 ex- 

i 
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extraneos ex altera j the Strangers, with the Pu ; 
lick, are ever preferred to the Bafe granted by . 
Father to his Children, either per conjlitiitum, . 
fer refervationem ufiisfrutfus. 

157. Item, Infeftments of Annualrent give-. 
bafe, are accounted cloathed with Pofieffion aft) 
the Date of the bafe Infeftment, if the Giver ther > 
of make Payment of the Annualrent for one Ter f 
or more, albeit this Payment being made by tt: 
Debitor, who is obliged thereto by his Bond, rm y 
as well be referred to the Bond, as to the Infef 
ment i and that the Creditor recived no real n< j 
natural jPofleftion by uplifting the Annualrent furtt 
of the Lands, or from the Tenants Occupies 
thereof. 

158. Item, 3Tis thought that an Infeftment « 
Warrandice, albeit bafe^ in Cafe of Evi&ion of th ■ 
principal Lands, will be preferred to a public« 
pollerior Infeftment, albeit the fame did not ay 
prehend Pofleflion before the Eviftion, in refpef- 
it could not apprehend Pofleflion before it ^ ari 
fitlione juris the Pofleffion of the Principal Lahctf 
is holden for PofTeflion of the Warrandice i bi i, 
this is not fine fuo fcrnpulo, and may be made dii 
puteable. 

159. In the Concourfe of two bafe Infeftment! 
the prior is ever preferred to the pofterior, excej : 
the fecond be cled with Pofleffion by the Space < 
Eight or Ten Years, in the which Cafes the Po t feflbrs are preferred in judicio pojfejforio j That ‘ j,' 
to fay, in Removings, and double Poindings, , t which Cafe the Exceptions proponed upon rh 

baf 
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bafe Infeftment (albeit pofterior) cloathed with 
jjthe faid Number of Years, is ever found relevant, 
inotwithftanding the other’s Priority, except he 
|can reply upon Poffeffion alfo apprehended by his 
prior Infeftment either civil or natural 3 but iny'«- 
rfzcio petztorio, viz. in Actions of Reductions, the 
prior bafe Infeftment is ever preferred to the po- 
Iterior, without refpedt to the Pofleffion. 

160. Item, That which is fpoken of publickln- 
Peftments to be holden of the Superior by. Confir- 
mation, is alike true in publick Infeftments of 
Lands or Annualrents granted to the Receiver by 
he Superior, upon the Refignation of the Annail- 

. ;ier for a publick Infeftment, upon a Refignation 
ipd Confirmation from the Superior, are alike in 
ihe Pradtick of Scotland, & funt jure nofiro pares 
■ermini; and albeit they be alike qzwad fuperiorem, 
et they have fome Imparity and Difference other- 
ife: For an Infeftment upon Refignation com- 

prehends tmiverfitatem jurium, and fpecially omnia 
ira Keverfioizum abfque cejfione 3 whereas an In- 
jftment confirmed doth not properly comprehend 
\ra Reverfzozzum, except they be afllgned 3 at leaft 
has often been difputed, but never yet found ful- 

> refolved. 
161. Item, After Refignation made by the Vaf- 

1 in the Superior’s Hands (which is commonly 
t>ne by Procuratory and Inftrument of Refignati- 
a) in Favour either of the Superior ad remanen- 
am, or in Favour .of a third Party in favorent. 
fe Refigner can do no Deed in Favour of ano- 

r Party, in Prejudice of the Refignation made 
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tit fupra , and if betwixt the Refignation made in 
Favour of a third Party, and accepted by the Su- 
perior, the Refigner fhould give a bafe Infeftment 
of the Lands to be holden ofhimlelf^ in Favour of 
another Perfon, that bafe Infeftment,albeit it fhould) 
apprehend Pofleffion, before the Superior granted 
the Infeftment upon the Refignation, yet the fame 
will be null and reduceable, as granted a non haA 
lente pot eft ate that is, by the JDifponer who wasfc 

denuded by the Refignation: And yet if the Difpo-r 
ner had denuded himfelf, not by Refignation, but ■ 
by Charter to be holden of the Superior, and Sa- i 
fine following thereupon, he might at all Times be- * 
fore the Confirmation of the faid Charter, grant £ 'fi 
bafe Infeftment, which apprehending Pofleffion be:i;: 

fore Confirmation of the faid Charter, would be f 
preferred to a publick Infeftrnent j fo pafling the: 

Confirmation, as faid is, & ratio differentiae eftt 
becaufe in the Refignation intervened duplex a ft us t 
one of the Refigner, another of the Superior ac 1 

cepting the Refignation : But in the other, then 
is only the Aft of the Difponer ■, but not any Aft' 
of the Superior, till the Date of the Confirmation-' 

162. And albeit after the Refignation aftnall;’. 
nfed, no bale Infeftment can prejudge it, yet i 
after the Refignation ufed and accepted, the Re 
fignant fhould make another Refignation in Favou 
of any other Party, whereupon the Superior fhouliJ 
give Charter and Safine ; this fecond Refignatioi1 

with Infeftment following thereupon, would b 
preferred to the faid prior Refignation whereon n 
Infeftment followed ; and the Reafon of the Differ: 

renc 
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ence is this, that albeit uirobt-qw -eft duplex atiuS^ 
et the Deed ©f t-he Superior is tantum actus im- 
trfecius^ S3 inchoatus quoad eim^ & quoad effe 
\ateriale, & efe formate pr&baiorium j for the 
Acceptation of the Superior has no other Warrant! 
bt the Aflertion of the Notary who was Notar to 
je Inftrument of Refignationj which by the Law 
f the Kingdom is not fufficient in heritable Rights, 
ad will not compel the Superior (being otherwife 

I awhling) to give Infeftment conform thereto : 
, ;nd albeit the Inftrnment of Resignation wa-s feal- 

1 and fubfcribed by the Superior the Time of the 
, saking thereof, which {quoad effe probatoriurn) 

... ould have been fufficient of the Law, yet it would 
, pt be jus re die to the Perfon in whofe Favour the 
j efignation is made, but only be the Ground of a 
i h'fonal Action, to compel the Superior and his ; j eirs to give Infeftment conform thereto ; and 
, erefore if a third Party fhould either acquire the 

. (pefiority from the Superior, and pafs Infeft- 
j ent thereupon j or if the Superior fhould give 
i ieftment of the Property to any other Perfon 
hn the Refignation of the Vaffal, who thereupon 

fould take firfr Safine, there is no Queftion but 
^ real Right either of the Superiority or of the 
pperty, would fully fubfift and ftand in thePer*- 
i of thefe w'ho received the forefaid Infeftment, 

• d that notwithftanding of the fbrdfaid firft Re- 
hation made by the Vaffia], and accepted by the 

' perior, as faid Is. 
) 163. Memorandum, The Superior cannot he 

. npelled either to accept a Refignation, or to 
confirm 
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confirm an Infeftment, but at his own Pleafur 
and EicAxTtK.fo is commonly a Year’s Duty t 
the Superior who receives a new Vaflal, excep: 

the King, whofe Compofition is made by the Lore' 
of Exchequer. 

164. The only Remede which Buyers have, 
where the Superiors are unwilling to receive them j 
is to comprife the Lands from the Seller, where 
upon the Adf of Parliament James III. 1469 
they will compel the Superior to enter and receiv 
them, they paying a Year’s Duty to the Superior 
by the Modification of the Lords. 

165. Item^ Albeit the Superior cannot be com f 
pelled to receive a Buyer, yet he will be compelle < 
to receive an Heir of his VafTal, by Payment c 
the retoured Duty. 

Necejfity of Confirmation. 

166. Jcfemi The Neceflity of Confirmations to b : 
paft by the Superior is double; one fo 

Perfe&ion of the Right, if the Infeftment be givei 
to be holden of the Superior j another for efcheW 1 
ing of Dangers which may follow by Forfeiture am c. 
Recognition, if the Infeftment be given to be ho ^ 
den of the Difponer. 

167. Item) The Confirmation of all Kirk-Land 
is neceflary, by A6i of Parliament ; and the Wa(u 
of Confirmation of Infeftments of Kirk-Lands ren:. 
ders the Infeftments null ipfo jure. 

168. Item 
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168. Item, The Confirmation of a bafe Infeft- 

ient faves from Forfeiture and Recognition, but 
Dt from Ward, except Infeftment be given to be 
?lden of the Superior. 

1/ Wadfets, Reverjions and Re- 
grefs. 

.59. Jfem, Where Lands are difponed in Wad- 
fet, under Reverfion, either the Wadfet 

, to be holden of the Difponer or of the Superior : 
. to be holden of the Superior, there is a Necef- 

\! of Regrefs to be granted by the Superior to 
S Vaffal who gives the Wadfet, otherwife when 
'redeems by Virtue of the Reverfion, the Supe- 

; r may not be compelled £0 receive him, becaufe 
did hot confent to the Reverfion, fiut only to the 
lenation, which quoad earn was fimple and ab- 
ute. 

69. And if the King or any other Superior give 
; setter of Regrefs y in that Cafe, when the Or- 

^ of Redemption is ufed and declared, the Ufer ; :he Redemption is immediately feafed, upon the 
ht of the Regrefs and Supplication made to the 
rds thereon, who will give Command to the 
tettor to give forth Precepts for that Effeft, if 

. Lands be holden of the King.; or diredt Let- 
; of Horning to charge other Superiors to re- 

a/e their Valfals. 

170. Item^ 
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170. Item, If the Wadfet he given to be hoi ;‘ 

den of the Difponer, in that Cafe, fo- foon as th ' 
Order of Redemption is ufed and declared, ther 
is no Need of a new Saline to the Redeemer, bu' 
it is fufficient that the Wadfet-Haver fubfcribe [ 
Renunciation, and grant the Lands lawfully re 
deemed : And th? Reafon- wherefore- there- is n* 
Necellity of a new Safine is, becaufe the Giver c. 
the Wadfet was never difleafed, he remaining fti]^ 
Vaffal to his own Superior; but gave allenarly 
bale Safine to be holden of himfel^ which by th “ 
Renunciation accrefceth to the Safine which he ha 
{landing in his Perfon, holden of his own Superior ^ 
and is in EfTeft a Confolidation of the Property 
which was wadfet with the Superiority, which re ; mained in his Perfon unwadfet and undifponed. 

Of the Nature of Reverfions, 

171. A LL Reverfions are/r/Y?/ juris^ & nth ' 
t\ tranfeunt m htfredes vel affignato^ niy[ 

eorum exprejja fiat went to in corpora re-verfionis - 
and yet if the Right of a Reverfion be comprifed "■ 
it will pertain to the Coruprifer, albeit theRever^ 
fipn was only made to Heirs, and not to Affignies j 
as was pradfifed betwixt the Earl of firrol and Buc' 
kid) whereof the apparent Reafon is, That th :- 
Comprjfing is not a voluntary Aftignation, but ne1 

ceflary and judicial. But if the Reverfigm bear t 
be made to the Receiver and his Heirs, excluding 
all others his Aflignies, the Matter will be mor 
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ifputeable j and in my Judgment it ftiould in that 
Jafe alfo exclude a Comprifer. 

172. Item, If the Order of Redemption be ufed 
y the Party to whom the Reverfion is made in his 
>vn Time, the Right thereof is tranfmiflable to 
a Affigney, albeit the Reverfion was not made to 
is Aifignies, nor did exclude Affignies. 

173. Item, Where the Party having Right to 
ie Reverfion makes Aflignation thereof to divers 
lerfons $ the laft Affignation, with the firft Inti- 
ation thereof, is preferred to the firft Affignation 

“ ft intimated. 
‘ 174. But where a Reverfion is comprifed, there 
ieds no Intimation, but the firft Comprifer is, pre- 
rred to thefecond Compi’ifer, albeit he intimate 
175. Item, Where the Right of Reverfion is 

fponed, not by way of Aflignation, but by In- 
,■ tment proceeding upon Refignation i in that 

de there is no Neceflity of Intimation, but the 
, .fty infeft upon Refignation will be preferred to a 
Jond Aflignation firft intimated, ratio eft; 
; !*at the Right ofReverfion pafleth by Infeftment 
, pn Refignation, or by way of Compriiing, the 

■ jdignant, or Party from whom it is comprifed, is 1 ly and totally denuded ad non remanet apud earn 
, is aliquod veftigium vel. color : But where A£- 

■ j nation is made, and no further, it is thought 
t he is not fully denuded till Intimation be 
de. 

ji*76. But it is. to be remembred, where Lands 
. I wadfet to be holdenof the Superior, under Re- 

verfion. 
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verfion, that the Right of this Reverfion is only 
tranfmilTable by way of Affignation, and not by 
way of Refignation and Infeftment, whereof this 
is the Reafon, becaufe the Lands being once re- 
ligned already in Favour of the Receiver of the; 
Wadfet, the fame cannot be of new religned r 
And if any Refignation be made otherwife than by 
the Receiver of the Wadfet and his Heirs, the 
fame is null and invalid, and confequehtly quia 
afius principalis efi invalidus^ which is the Re- 
fignation of the Lands: Therefore alfo the Right 
of the Reverfion, which in Refignations, tranfit 
cum univerfitate^ and falls in confequentiam, & ratio 
rationis <?/, quod jus Keverfionis fit mere incorpo- 
reum, whereof the Right is properly and babili 
modo tranfmitted by Affignation, and cannot be! 
tranfmitted per Safinam nifi acceficrie ad rem cor- - 
poream cui inharet. And albeit it may be all edged,, 
That jus fuperioritatis, is jus incorporeum uti omnia \ 
jura fant^ quia omnia jura qua fiunt jura incorporea l, 
yet this makes not jus [uperioritatis to be jus in- ■ 
corporenm, no more than jus proprietatis^ becaufe 
utrimque jus & proprietatis & fuperioritatis flinty 
rei corporex^ id e/?, fundi^ cttjus dominium acquiri, 
non pot eft ^ nifi per traditionem corpoream, hoc eft$ 
Safinam : Sed jus Keverfionis non eft jus rei corpo- 
reXy fed jus inccrporeum, in re qua licet fit corporeai non tamen habet necefjitatemtraditionis ad ejus at- 
quifitionem^ 6? jus Reverfionis, is in EfFedl no o- 
ther but a Servitude, & fervitus in fundo aliem 
acquiri poteft abfque traditione vel Safina, per film- 
plicem difpofitionem, quia in juribus hi fee incorpi 



£>£ liferent fttctyat 7^ 
f • non reqjtiritur pojjejjio^ fed quafi pojfejjio; and. 
' refore the Servitudes prcedionun rafticorum^ Del 1 anorum, acquiruntur Jola difpofitione abfque 6a- 
', as the Servitudes of Multures and of Aque- 
‘ ts in rujiicis ■, & altins non toUendi in urbanis. :;77. And where it may be opponedj That the 
! ;hts of Annualrents are Servitudes^ and ficklike 
frucius ra fun do, but yet pafleth by Safme : It J ifwered, That the Cafe is not alike, becaufe 

‘ Annualrent is quafi pars fundi^ $3 ufusfruffus 
' nis frudhium fundi ad tempus^ & Jic potius funi 1; i rei corporex^quam jura in re corporea. And al- 

d {to the Right of an Annualrent quoad conftitu- 
■}em ab initio, there is a Neceffity of Saline, 
■ bout which it cannot be eftablilhed formally, : feparate from the yfe of the Lands, whereof 

'■ I f an Ufufruct i yet after the Ufufruft is once 
j fully conftitute by a Safine, it is thereafter 
' afmiffable by Affignatipn fine Safina. : 78. And the Right of Liferent which pertains 
he Superior, through the Vaflars Rebellion by 
Space of Year and Day, pertains to the Supe- 

! by the Law ; and he may difpone the fame to 
tonatar fine Safina, becaufe the Right pertains 

. nim by Difpofition of the Law. 

Of Liferent Efcheat. 

. Jfem) The Right of the Liferent Efcheat, 
which is in the Perfon of a Donatar, falls 

tier Ample Efcheat i and albeit from the Begin- 
E ning 
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ning it could not vaik by a fimple Rebellion, tjf 
by a Rebellion poji annum & diem ; & ratio ej: 
becaufeit is not quoad donatorem a Liferent Rigl)!-; 
but only a Right to Lands, and Mails and DutL 
thereof, enduring the firft Rebel’s Lifetime. 
dicendim eft of Rentalers Liferent, Whether dcji- 
it fall to the Heritor, or to his Superior of who 
he holds, or to the King ? Refpondeo, Whe 
there is no Infeftment in the Perfon of the Reby 
the Liferent pertains to the King. 

180. But it is much doubted, whether Liferm 
Efchcat, which pertains to the Superior by his V f 
fal’s Rebellion, being once eftablifhed in the S)J 

perior’s Perfon, doth fall in Efcheat by the Sup 
rior’s fimple Rebellion or not ? Ratio dul/itation, 
arifeth from the Similitude of the Cafe whichl!- 
hathwith the Liferent Right eftabliftied in the Pe11 
fon"Of the Donatar, albeit there be a great di% 
rence , for a Liferent accrefcing to the Superiej: 
eft pars fnperioritatis, and in Effedf is become Pt1 

perty to the Superior during theVafial’s Lifetin*|i 
Whereas the Liferent in the Donatar’s Perfoiik 
jus [eparatum a fuperioritate, and in my Opini;|v 
a Liferent accrefcing to the Superior by the 
fal’s Rebellion, cannot vaik, by fimple Efcheat, 
the King’s Hands, except the Superior be Year aj [r Day at the Horn, and fo doth fall under a Life rep: 
Efcheat. 

181. Item, The like is in Liferent Tad 
which by Aft of Parliament fall under Liferft^ 
Efcbeat) and hot under a fimple ; and yet ift:: Liferent'Tack be affigned in Favour of a thii. 

Perfc 
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t (Perfon, it will fall under the Affigney’s Efcheat, 
■ as was decided betwixt Sir Robert Ker and the 

S fdeirs of the Earl of Lothian : And the Reafon is, 
wt becaufe there is not a formal Liferent eftablilhed 

f in the Perlbn of the Affigney^ as it was in the Per~ 
ic( Ton of the Tackfman. 

182. And the like of this is in a Liferenter of 
; ; Lands, whofe Liferent cannot vaik by Ample Ef*. 
iiti :heat in the Superior’s Hands j and yet if the 

Liferenter does ailign the Liferent to a third Pef- 
cfon, the Right thereof will fall under the fimple 

' Efchea.t of the Afligney, to whom the Liferent is 
-iiiifponed. 

183. By Aft of Parliament 1592* EfcheatS dif- 
Ijoned in Favours of the Rebel are null j and the 

econd Donatar who purchafeth a new Right from 
he King, will be preferred to the firft, if the fe* 
:ond can prove the firft to have been Emulate for 
he Behoof of the Rebel. 

184. But this Aft of Parliament provides no 
.Remedy for Efcheats difponed by other Superiors 
|:han the King, or by Lords of Regalities in Fa- 

vours of Rebels, in refpeft it only annuls the 
Gift granted to the Behoof of the Rebel, and fo 
j*ives Occafion to a new Gift in Favours of a fe- 
cond Donatar : But if there be not a fecond 
Gift granted to a new Donatar, there is none to 
quarrel the firft Gift of Nullity. And feeing the 
Lords of Regality in fimple Efcheats, and other 

^Superiors in Liferent Efcheats, are not in Ufe to 
rimake fecond Donatars, or may not do it without 
'•danger of Warrandice, where they are obliged to 

F a dilpone 
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difpone the Efcheats fo often as the fame vaiks : | ‘ 
Therefore 5tis doubted what Remedy may be had | 
againft Efcheats difponed to Rebels by Lords of J 
Regalities, or other Superiors befide the King ; 
which Doubts are folved by the Anfwer made to 1 

the Queftion immediately preceeding, vi%. That : 

a Liferent difponed to a Donatar falls under the 
fimple Efchear of a Donatar ; Therefore the Life- 1 

rent being difponed to the Behoof of the Rebel, ; 
vaiks by fimple Efcheat in the King’s Hands, y 
which the King may difpone upon: And this is ! 
clear in Liferents, where the Superior Difponer 
thereof has no Right to fimple Efcheats ^ but J' 
where the Superior is a Lord of Regality, and 
therethrough alfo hath Right to the fimple Ef- r 
cheat, the Queftion is more difficult, & meo judi- 
cio, eget conftitutione Imperatoria. The Gift of ' 
fimple Efcheat doth comprehend all moveable ft 
Goods and Gear pertaining to the Rebel, all Bonds 
and Obligations moveable, all Tacks and Afieda- 
tions not containing a formal Liferent, together 1 

with the Crept of the fame Corns being upon the j; 
Ground in Time of the Rebellion, and alfo the r 
Mails and Duties of the Lands for the Time, at or ‘ 
after the Rebellion. 

185. Item, The ordinary Form of Gifts of Eft j 
cheat which pafleth the Privy-Seal, bears not only y 
Goods, Gear, Moveables, Tacks, &c. but alio j; 
Reverfions, albeit Reverfions be heritable Rights, j1 

^nd cannot fall under any Efcheat; and there can j( 

no Solution be made to this Difficulty, but ft Hus L 
curia, or that the Word Keverftons be exponed, if- 

' °f l 
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Of Reverfeons of stacks^ and Bonds that fall under 
Efcheat. 

186. Itenij A fimple Efcheat doth by the In- 
terpretation of the Lords comprehend no more 
moveable Goods and Gear but fuch as pertain to 

I the Rebel the Time of the Denunciation, or which 
;he acquired within Year and Day after the Denun- 
ciation, oraccrefced to him : But if the Rebel 
ihas remained at the Horn many Years before the 
Date of the Gift, in that Cafe it comprehends the 
whole moveable Goods and Gear acquired by the 
Rebel, and pertaining to him during the whole 
Years of his Rebellion, and proceeding his Gift. 

; 187. And ficklike, If the Rebel remain at the 
Horn for divers Years after the Gift, in this Cafe 
the Donatar has no Right thereto by his Gift, ex- 
cept the Gift bear per exprejfum thefe Words, to- 
gether with all other Goods and Gear which Jhall ac- 
crefce to theifaid Rebel during the time of his Re- 
bellion, ay and while he be relaxed. And if the 
I (Gift bear not this Claufe, that which accrefceth 

by the Continuation of the Rebellion, after the 
Date - of the firft Gift, may be difponed by the 
King to a fecond Donatar, which will be prefer- 
red to the firft, in fo far as concerns the fame. 

188. Item, Albeit there fall nothing under 
fimple Efcheat, vaiking by Horning, but the 
moveable Goods, ut fupra, yet where the Efcheat 
yaicks by Forefeitry, Baftardy, or tan quant ultimas 
hares, the fame in all thefe Cafes comprehends 
all heritable Bonds whereupon no Infeftment fol- 
lowed, and alfo comprehends Rights of Reverfions , 

F 3 of 
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of Lands and Annualrents: But this is to be obfer- * j 
ved in the different Form of the Gift, that the fame p 
in thefe Cafes muft bear the heritable Bonds and |i 
Contracts per exprejjim, and not generally j fo. ; that where two Gifts of Efcheat fhall happen to be ji 
difponed, as vacant by Forfeiture, Baftardy or laft i ] 
Heir, the Gift, which is only generally of Move- b.; 
ables, according to the Form of Gifts paft upon IT3 
Horning, will only be extended to Moveables Am- 
ply, and not comprehend heritable Bonds, Con- «■ 
trafts or Reverfions; and the other Donatar who Be 
has a Gift thereof per exprejfum, will be preferred 
to the other general Gift. But if the Gift bear p 
exprejjim only an heritable Contraft or Bond, or I 
only one Reverfion per exprejfitm; and if thereafter h 
there be fubjoined a general Claufe of all Contrafts p 
and Reverfions of the like Nature j in that Cafe, p 
the general Claufe fubjoined to the particular will be k 
as effedfual as if the whole Particulars were infert I 
per exprejjim. 

189. Item, The Efcheat of Liferent belongs to i: 
the lawful Superior, whether the King or any Sub- ! 
jeft j but the Superior, befide the King, has only f 
Right to the Liferent of thefe Vafials who are in- | • 
felt and hold Lands of him : But ifthere be no In- I 
feftment in the Perfon of the Rebel, but that he 
bruiks Lands, Teinds, Annualrents, by way of jr 
Bond? Contradl or Tack in this Cafe the Life- I 
rent pertains not to the Superior, but to the King’s t 
Majefty. But if there was once a lawful Infeft- E 
ment taken in the Perfon of the Valfal, then if his \ 
Heir, or apparent Heir, remain at the Horn Year 

and 
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. id Day, his Liferent vajks in the Hands of his 
, 1 amediate Superior, albeit the apparent Heir be 
lot infeft. 

1 190. Item, Where there concurs two Dona- 
irs, either of limple or Liferent Efcheat, the 
ift Gift, with the firfi: Diligence, by raifing of 

declarator, citing of the Party, tabulating the 
ri jmmons, calling thereof, and infilling in the Pur- 
. fit till Decreet be obtained, is preferred to the 
.'rft Gift, with the laft and pofterior Diligence j 
md even the firft Decreet is preferred omnem 

a luefiionem, albeit it proceed upon a pofterior Ci- 
tation, except the Donatar who is prejudged be 

I ile to improve the Execution of the Summons, 
i Neither will the Donatar be heard to reduce the 

t rft Decreet, upon Reafon of Anteriority of his 
. tift and Citation : But if no Decreet be pronoun- 
- ■ed, then both the Donatars, ante fententiam, will 

; heard to difpute upon their Gifts and Dili- 
mce, and be preferred and poftponed accord^ 
gty- 191. Item, There falls under Forfeiture, Ba- 

stardy and laft Heir, not only moveable Goods, ut 
\7upra, but alfo heritable Rights of Lands, Teinds, 
lAnnualrents, wherein the Perfon forfeited andBa- 

.tirards were infeft. But there is a Difference in the 
o-orm of the Gift thereof ■, for Efcheats vacant by 
Horning, and alfo of heritable Bonds whereupon 
oao Infeftment has followed, vaiking by Forfeiture, 

i iSaftardy, £3c. paffeth only the Privy-Seal : But 
Iwhere Infeftment followed, the fame paffeth either 
\pY way of Signature through thp whole Seals, till 

F 4 ft 
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it come to the Great Seal, or by way of Prefenta4t 
tion under the Quarter Seal, qtherwife called the :? 
tteftwonial of the Great Seal. And the Reafon of: 
this Difference arifeth from the Diverfity of the r 
Gifts j for heritable Bonds, whereupon no Infefwj.it 
ment has followed, pafs hahili modo by Afligna-1 

tion, to the which a Gift under the Privy-Seal is s 
anfwerable i but Infeftments of Lands and An- ? 
nualrents cannot be tranfmitted hahili modo by iit 
Affignation, but by Infeftment only. 

192. And as to this different Reafon of the];!; 
Great and Quarter Seal, That arifeth alfo ffonA 
the Diverfity of the Holding of the Infeftment iil 
for if the Lands pertaining to the forfeited Perfona 11 
or Baftard were holden of the King, in this Cafeljt 
the Right of the faids Lands muft pafs by Infeft-ljj 
ment through the whole Seals, vi%.- Signet, Privyll 
Seal and Great Seal ; and upon that Inleftment thejl: 
Donatar muft receive Saline by Precept under theil 
Quarter Seal. But where Lands were not holdenli 
of the King, but of another Superior, in this Cafeli 
the King cannot difpone the fame to be holden offl 
himfelf 5 and he cannot retain them, becaufe heli 
cannot bp Vaffal to the Superior, who is his Sub-# 
jecit: And therefore feeing the Benefit, vacant byi 
the Forfeiture, falls to the King, and not to the! 
Superior, the King has Place and Power to pre- J 
fent a Yaffil to the Superior, in Place of the Vafvlj 
fal who was forfeited or Baftard 5 which Prefenta-1 
tion paffeth under the Quarter Seal, and bears a I 
Command to the Superior to enter and receive the 1 
Perfpn prefented in Place of the other Vaffal,| 

where- 1 



£Df liferent Cfc^eat 81 
thereupon the Party prefented requires the Su- 
3erior under the Form of an Inftrument,according 
o the Form of the Chancery obferved in Precepts 
ipon Retours of Lands holden of other Superiors 
han the King; and if the Superior obey the Com- 
inand of the Prefentation, there is no more to be 
lone, but the Party prefented is feafed by the Su- 
terior’s Charter or Precept, which h^s Reference 
o the Prefentation. 

! 193. But if the Superior refufe or delay,then the 
econd and third Precepts are direfted as upon Re 
ours; and laft a Warrant to the Sheriff to giveSa 

line : And I have alfo feen another Order obferved 
immediately after the Ufe of the Prefentation,by ob-? 
training Letters of Horning by Deliverance of the 
..Lords of Seffion, for charging of the Superior to 
igive Safme, which is alfo the Cuftom obferved a- 
fjgainft Superiors for giving Infeftment upon Com- 
nprifings. But in my Judgment the former Courfe 
:5s more certain ; for by it the Party, after fome De- 
ijlay, obtains a real Right by Safme from the She- 
iriff; but in this other, the whole Order refolves 
' ,n Horning, and not in real Right. 

194. ftew. If the King be pleafed to difpone 
:he real Right of Forfeiture or Baflrardy in Favour 

[pf the immediate Superior, it cannot be done di- 
•e&ly and immediately in favour of the Superior 
limfelf, but muft be done by Prefentation in fa- 
vour of a third Party, to his Behoof; who being 

• infeft by the Superior, muft refign in the Superior’s v’ands,tfi perpetuam remanentiara. 

195. //<?», 
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195. Item, Albeit the Lords of Regality have 

Right to the Efcheats of the Inhabitants within 
their Regality vacant by Horning, yet where the 
Efcheats vaik by Forfeiture, the Lords of Regali- 
ty have no Right thereto, but the fame only per- 
tains to the King. 

196. And as to Efcheats vacant by Baftardy, 
or laft Heir, it has been controverted, and remains 
yet undecided, whether or not the fame pertain to 
the Lords of Regality or to the King. 

197. Cafualities vacant by Efcheat, Forfeiture, 
Horning, Baftardy, laft Heir, &c. albeit lawfully 
expede thro5 the whole Regifters and Seals requi- 
fite, yet the fame eftablilheth no real Right nor 
Title in the Perfon of the Receiver,except he ob- 
tain Declarator thereupon,either general or fpecial, 
and after Declarator^ babetur pro titulo, and no o- 
therwife. But there is this Difference betwixt Ef- 
cheats and Gifts of temporal Cafualities,and Gifts of 
Forfeiture and Recognition,^za.That in the former, 
a pofterior Gift with a prior Diligence will be 
preferred ; but where Infeftments are lawfully 
expede upon Forfeiture under the Great Seal, and 
Safine lawfully following thereupon, in this Cafe 
no pofterior Infeftment, albeit clade with prior 
Diligence, will be preferred to the firft and the 
Difference is from the Nature of the Cafualities $ 
the firft being a Cafuality either of Moveables, or 
of a temporal Right; and the other being of an 
heritable Right, and confequently of the Property 
of Lands. 

198. Afew. 
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198. Mem. Where Forfeiture pafleth in Parlia- 
;nt, then the Donatar needeth no Declarator 
■m his Right; but where the Forfeiture pafleth 
A<ft of Adjournal in Juftice Courts, then a 
clarator is needful, and muft be obtained. 
199. Item, The Difference between a fpecial 
i general Declarator is this. That the general 
rclarator is only a Decreet of the Lords, find- 
, Vfbat the Goods or Lands contained in the ct, vaik in the King's Hands, by the Manner 

\Vacation contained in the Gift ; and that there- 
I the Donatar has good Right to the Goods or 

nds difponed to him in his Gift and doth not 
>ceed further againfl: the Intromitters with the 
K>ds, or Detainers of the Lands; but the fpe- 
1 is craved, not only againft the Party to whom 

'tie Goods or Lands pertained, £3 per cujus culpam 
le fame vaiked in the King’s Hands; but alfo 
!);’ is raifed againfl: the Intromitters with his 
(foods for Payment thereof, or the Prices of the 
time to the Donatar ; or againfl: the Tenants and 
ilccupiers of the Lands for Payment of the Mails 
hid Duties of the fame, for all Years and Terms 
le fame vaiked in the King’s Hands. 

200. Mem. The fpecial and general Declarator 
'lay be accumulate and comprifed in one Sum- 
mons ; but if it be, the Summons bides Continua- 
jfon, in refpett it bides Probation ; whereas if the 
Sammons only contain general Declarator, the 
lime needs not Continuation, becaufe the fame is 
’ rifled injianter. 

201. But 
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201. But according to the old Cuftom obfea 

ved before the Lords, where the Summons dii 
contain both general and fpecial Declarator, tbi 
Purfuer may crave Decreet upon the general 
which will be granted to him by the Lords, if thi 
Defender have no relevant Exception to flay tra 
fame; and alfo on the fame Summons may cra\| 
a Day to prove the fpecial Declarator, which all| 
will be granted ; and fo upon one Summons theilf 
is both granted a Decreet for the general, 
Litis-contefiation made in the Ipecial. 

Of Signatures and Seals. 

Z. A Signature is properly a Letter of Gift| 
Donation or Difpofltion, which paflet®! 

under the King’s Hand in favour of any Subje&j 
which, according to the feveral Natures thereofl 
pafleth either under the Signet aljenarly, or unde* 
the Privy Seal allenarly, or under the Quartet 
Seal allenarly, which is the Teftimonial of th® 
Great Seal, or pafleth under all thefe Seals, except 
the Quarter-Seal. 

203. There are two Kinds of Signets, one o| 
the Secret Council, another of the Seflion; anJ 
the Keeper of both is the King’s Secretary and hif 
Deputes. 

204. Under the Signet of the Secret Councilf 
pafs all Commiflions or Licences granted by the| 
Secret Council, with all Letters, either for CitatiJ 
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|>r Horning in Gaufes belonging to the Secret 

ncil. 
05. Under the Signet of the Seflion pafs all 
:ers and Summonfes before the Seflion, and cri- 
il Letters before the Jufticesj and ficklike, 
ignatures which are appointed to pafs thro* 
laill Seals, muft firft pafs through the Signet of 
Seffion. 
06. Item, All Gifts of Cafualities, fuch as of 
leats. Wards, Nonentries, Baftardies, Let- 
of Penfion, Provifions and Prefentations to 
ls and Benefices, not being Prelacies, pafs un- 
the Privy Seal immediately, and go no further 
my other Seal. 

>207. Item, All Signatures of Prelacies, and 
■at Benefices j and alfo all Signatures of the Of- 
jjrs of State, pafs under the Great Seal only, 
fhout any other Seal; and ficklike, all Signa- 
Ses, which pafs only the Signet and Privy-Seal, 
l|s alfo the Great Seal. 
ifeo8. Item, The Letters which pafs under the 
arter Seal, are either Precepts of Safine upon 
dtments paft under the Great Seal, or Letters 
prefentation of heritable Tenants and Vaflfals,to 
eriors of forfeited Lands, or Lands vaiking by 
lardy, and alfo by A<fc of Parliament 1587, 
oimillions of Jufticiary are ordained to pafs the 
^rter Seal $ and ficklike, all Commiflions for 
ring of the Treafurer’s Accompts, pafs the 
inter Seal. 

{09. Item, Of old, in further Corroboration of 
Decreets of the Lords of Seflion, the fame 

H were 
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were ratified by His Majefty under the Quari 
Seal. 

&io. All Signatures, when the King was indVoi 
land, paft the Kings own Hand, and were ful 
fcribed at the Foot thereof j but fince his going 
England^ the fame are all fubfcribed and fignet ' 
the King, either with his own Hand, or by 
Cafliet, which has the King’s Name, and who! 
Letters thereof, as he ufeth to write the fame, ei 
graven therein: Which Calhet is kept by tfcj 
Chancellour j and all Signatures muft pafs his Ma 
jeftie’s own Hand, which are excepted out of thj 
Commiflion granted by His Majefty to the Lori 
of Exchequer, or which are not contained withj 
the faid Commiffion, fuch as Remiffions for Trei 
fons, Slaughter, Witchcrafts, and others of the lii! 
Nature, being of great Importance. 

2i i. Item, All Signatures which may be 
by Virtue of the Commiffion of the Excheqt 
here beneath, pafs the Cafhet. 

2i2. Item, The Form of paffing Signatui 
whether the fame be fighed by His Majefty, 
cafhetted, is this, Firjl, The lame are formed 
a Writer to the Signet, and marked by his Nad 
on the Back, zdo. They are delivered by tn 
Party, to the Prefenter of the Signatures, who| 
Mr. Patrick Brown for the prefent,and he makesil 
Roll thereof, and affixeth the fame upon the Ell 
chequer Wall every Week, about WednefdA 
which is Four Days before the fame be prefenti 
to the Exchequer, which is ufually upon Saturdi 
thereafter. $tio. The Treafurer, before the far 
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|e prefented, confiders the Signatures with the 
Writs neceffary for Verification thereof, and hears 
parties make Offers anent the Compofition to be 
I aid for the fame. 4/0, The fame are paft and 

omponed by the Lords of the Exchequer, where- 
f the Quorum is now, by Virtue of the laftCom- 
aiffion of Exchequer, any Four of the Number, 
nth the Treafurer or Treafurer-depute $ and the 
Sompofition is written at the End of the Signature, 
jy the Prefenter ; which Compofitions are made 
bfs or more, at the Lords Pleafure. 5^0, The 
lignatures being paft by the Lords of Exchequer^ 
I; fame are retained by the Prefenter, till the 

rty pay the Compolition, which is paid to one 
the Receivers, who teftifies his Receipt thereof* 

his Subfcription on the Back of the Signature. 
?, The Signatures are calhetted by the Chancel* 
' or his Deputs. 7^0, The Signatures muft 
ereafter be regiftrate in the Regifter of the 
reafury. Comptrollary, Colledfory and Treafury 
new Augmentations, or one or other of the 

ds Regifters, or all of them, according to the 
, ature of that which is difponed in the Signature; 
ijbr albeit all thefe Offices be jointly in the Perfon 
flf the Treafurer, yet becaufe their Inftitution from 
iihe Beginning was feveral, and had their feveral 
Jtegifters, which were and are the Charge of each 
, (Officer : Therefore the faids Regifters remain yet 
cnconfounded ; likeas the yearly Compts are yet 
(sverally made, ‘viz. At the Treafury, which com- 

Jlrehends the whole Cafualities, which fall to the 
fling yearly; and of the Comptrollary, which com- 

pre- 
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prebends the Rents of His Majefty’s Iropertyj 
Cultoms, Impofts, Burrow-mails; and, laftly^ 
Of the Colle&ory and Treafury of new Augment 
tations, whereof the Colledtory being inftituted 
\n Anno 1561, comprehends the Superplus of the; 
Thirds of Benefices, and the Treafury of new Aug«^ 
mentations, being infbituted at the making of the! 
Adi: of Annexation, anno 1587, comprehends ’the 
Feu-Mails of Kirk-Lands, and blanch Duties of 
Erections. 

213. Item^ After the Signatures are paft the, 
Regifter, the fame are retoured by the Party to an 
Writer to the Signet, who wrote the fame, and 
who, conform to the Warrant contained in the 
End of the Signature, which bears. And that 
Precepts he direct hereupon in Form as effeirs^ 
draws up a Precept in Latin, dire&ed to the! 
Lord Privy Seal, making Mention of the Signature^ 
and commanding him to expede the fame under 
the Privy Seal : Which Precept bears in the End 
thereof thefe Words, Datum tinder Our Signet the 

Day of And under that is writ-^ 
ten. Per Signatnram manuum vel Cajhetta, S. 
D. N. Regis fupra fignat. & dominorum ScaccariiA 
fubfcript. vel fupra fignat. & fubfcript. And this 
Precept is figned by a Writer to the Signet, and 
fealed with the Signet kept by the Secretary and 
his Deput; who, for their Warrant, retain the Sig- 
nature in theirHands,and deliver the Precept under 
the Signet to the Party who carries the lame to 
the Writer to the Privy Sealj who thereupon 
draws up a new Precept in Latin, diredl to the 

Lord 
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l Chancellor, Keeper of the: threat Seal, for 
ding of the faid- Signature under the Great 
i and the Precept bears at the End thereof, 

m fub [ecreto 'fioftrd apddx Sc. and has 
erheath, ptr praCeptum datmh'. fub fignetq, &c. 
[ the Precept is-commonly writteh on 'Pafch- 
it i whereas the hrfhwas only ojn Paper, 
bribed by. the Writeiv to .the. ^ril'jr'. Seal ^ and 
the* Privy Seal appended thereto, "by a Tagg, 
hire .Wax only. After ’tis fealed, 5tis returned 
ie Writer to the Privy Seal, to. the JMeA' it 
Lbe regiftrate in his Books, who writes- on 
5ack thereof. Written to the Privy Seal, and 
Irate [uch a Day. And alfo.thedCeeper of the 

?y Seal, .when he appends the Privy Seal there- 
retains the Precept under the Signet . for his 
trahf, and writes on the Back thereof. Sealed 
i a Day ; thereafter delivers the laid Precept to 
Party, who takes it to the Director of phe 
ncery, who vvrites out a Charter in Latin, af- 
the ordinary Form of Charters, agreeable to-the 
|6f and Subftance of the Signature and Pre- 
"s , and this has.in the End, Datum fub magno 

but beats nothing under it, but allenarly 
the Great Seal appended by the Chancellor, 

», or his Deputes, writes on the Back thereof, 
\ed fuch a Day ,, and after that ’tis returned to 
Direffor,. who regiftates the fame in the Re- 
er of the Great Seal, and write's on the Back, 
iftrate, tali die and the Chancellor, at the 
ending of the Great Seal, retains; the Privy Seal 
his Warrant. 

G 214. Item^ 
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214. Item, If the Signature or Infeftm 

be in Favours of the Chancellor himfelf, the Cl 
ter bears, not only that the Great Seal is appenc 
but alfo that the Privy Seal is adjoined there 
and, de fatto, they are both appended. 

Of Sajitie, and the Precepts 

‘'215. Some Letters and Charters, wt 
pafs the Great Seal, require no m 

to be done for Perfection of the Right contai 
therein, as a Charter of Confirmation, a Lettei 
^Remiffion for a Crime, and Legitimation, £3c. \ 
others require a further Deed to be done for Pei 
^Ctionofthe Right, viz. That Precept of Saline,: 
jSafine follow thereupon, as is in all Charters 
Lands and Annualrents, either fimple, uponRe; 
nation, or containing Gifts de novo damns, \vh 
may be fubjoined either to Confirmation or B 
fignation. In thefe Cafes, after the Charter 
paft the Great Seal, the Dire&or of the Chanc 
gives forth a Precept under the Quafter-Seal, 
feafing of the Party in the Lands or Anhualrd 
difponed to him : And this Precept is direCt 
\vith a Blank for inferring of the Baillies Name,w) 
fs to give the Safine j but fo that it ever defig 
him to be Sheriff of the Shire where the Lands 
(Baiivis in hac parte') which in EffeCt is a Cc 
ititution of fuch Perfons to be Sheriffs and Bailli 
to the giving of the Safine, whom the Part 
pleafe to chufe and infert in the Blank j arid up 
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his Precept delivered to the Party, Safme istakenj 
ither upcm the <5round of the Lands, or any one of 

* hem, for the Whole, if they ly contigue, or upon 
i very one of the Lands, if they ly difcontigue, cx~ 
bpt there be an Union contained in the Charter, 
,'ith Power to take Safme on any of the Lands 

'] >r the whole, notwithftand'ing of the Difconti- 
1 uity j in the which Cafe, Safme taken at the 

, lace appointed in the Union, is ftrfEeieftt for the 
Whole. : 216, Mem. This Precept of Safine which paf- 
sth the (Quarter-Seal, irt jafra, in this differs from 
he Precept of Safine following upon Retours • 
Rrr/?, That thefe tio not pafs the (Quarter-Seal, 

pot are direct forth of the Chancery, dofed with- 
a the Seal like to that, that clofeth the Brieves. 

' Lnd fickiike, the fame contains no Blankj but is 
directed in the Body to the Sheriff of tire Shire 
*• iirhere the Lands ly ; and none hut the Sheriff or 
His Deput can give Safine thereupon ; n6r can any 
e Notar to the Safine but the Sheriff-Clerk or his 1 Deputes ; and if the fame be done ocher wife, the 

i lafme is ntill by divers Acts of Parliament, m 
“ him 1555 and 1557 ; and the Reafon of the Dif- 
tprence is this, becaufe the Sheriff mcfft -be am- 
rWerable to the King 'for the Refpondee contain- 
ed ■ n the Retours; whereas the Sheriff in other 

■'A Precepts upon Infeftments paffing by Signature, is 
^ k)t to be charged for any Thing due to th^ 
jling. 

L 217. Safines muli be taken not only upon the 
I Sround of the Lands by Delivery of Earth and 

G z ” Stone 5 
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Stone i but alfo of the Mill per exprejfum, by de^j 
livery of the Clapper and ofSalmond Filhing, by I 
Delivery of a Net, Qiiia ■ hxc funt inter RegaliaA 

■ & requirunt feparatam fafinam ; nam ea qua [uni 
Regaliajcequivt an exprefs Difpofition,as a Tower, 
a Mannor-Place, Mill, Salmond-filhing, a Pori 
or Haven, a Burgh of Barony, a .Right of Patroi 
nage, Jurifdiftion of Court, Blood 3 and none oi 
thefe can be difponed fub nomine pertinentiaruni 
of Lands ; albeit they all inhere in the Lands dik 
poned, or adhere thereto, vel tanquam fuperficiei 
in folOy vel tanquam diftrittus jurifdiffio in terA 
ritorio. But yet albeit all thefe require a fevera,!! 
Difpofition,and exprefs i yet do not all require ai, 

. feveral Safme, nor a divers Form thereof, but only| 
the Mill and Salmond-filhing. And as to the reM' 
if they be per exprejj’um difponed in the Charter,,: 
the Saline being taken upon the Ground of thji! 
Lands fimply, is fufficient for the fame. 

218. Item, Where a Barony is difponed 
annexis, connexis & pertinentibus ejufdem, it coih|jL 
prehends all Towers, Mannor-places, Mills, & 
omnia without any Necefllty of cxpreliing 
the fame, Qiiia Baronia eji nomen jurifdiffionis & 
univerfitatis ; and therefore Saline being takefl 4 upon any Part of the Barony, will comprehenc 
the Tower,the Mill, and other Regalia,olhelt they 
be not particularly expreft neither in Charter nor 
Saline. • ' 
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Of the inferior JurifdiBions. 

9. ,TN H E Jurifdiftion of a Baron or Barony, 
X properly only comprehends Courts of 

!ood, and Bloodwit, and a Thief with the Fang, 
Ith Pit and Gallows effeiring thereto i and alfo the 
'urts and Pleas in Civil Matters betwixt Party 

jd Party, wherein the Baron has Power by Adfs 
Parliament j and alfo the taking Order with 
eat and Drink, and the Prices thereof, Metts and 
afures, taking of Bearers of Hagbuts, 

I220. Item, The Sheriff in Criminals may pre- 
' :n the Baron by the firft Citation, both in fimple 
)od,and in Theft ■, and alfo has Power to fit up- 
a Thief by Way of Citation, which the Baron 

His not. 
•:S;22i. Item, The Sheriff has no Power in Slaugh- 

but where the Committer is taken with red 
ind ; and he mull do Juftice within three Suns j 
d, if he do it not, he mull either prefent the 
immitter to the Jullice, or have a Commillion 

the Council to do Jullice upon him. 
:22. But the Lord or Baillie of Regality has 
jreat Power and Jurifdi6lion,as the Jullice Ge- 
al, within the Bounds of his own Regality, and 
y proceed upon Theft, Slaughter or any other 

(lime upon Citation. 
1:223. Item, The Privilege of a Lord ofRegali- 
(j-is, That not only he has fupreme Jurifdidtion, 

^ menm imperium upon all the Inhabitants 
G 5 within 



94 £>£ iufztioi giuttfDtrtton^ 
within the Territory of his Regality, together witlb 
the Efcheat of all Perfons convicted for whatfojs 
ever Crime except Treafon, the Efcheat whereofc 
doth belong only to the King: And alfo hatl(: 
jlight to Efcheats vacant by Horning and Re* 
bellion ; and claims alfo Balfardy and laft Heir i 
yv'hicli is not fully decided as yet. 

224. The Lord of Regality or his Bail-1 
lie, has the Power or Liberty of Weaponihawingsj: 
within the Bounds of the Regality: And ficklike , 
has the Power of Civil Jurifdiftion in Civil Caufesi; 
in ^11 Adions which are purfued before the Lords.; 
except Reductions,Improbations, Redemptions ancr 
Sufpenfipns. 

225. /rm, The Lords of Regality have tha 
Privilege and Liberty of Chapels and Chanceryji 
by directing of Brieves, and ferving of the fame f| 
before themfelves $ and the Retour and Extraa i« 
of the Service before the Baillies of Regality, ma-ii 
keth as great Faith, as a Retour forth of the Cham; 
eery. 

226. But it is to be obferved. That in RegalrL 
ties, the Service and Retour is all one, in RefpeCty 
the Clerk of the Regality both direCts the BrievesiL 
and is Clerk to the Service $ fo that the Retour i: 
nothing elfe but the ExtraCf of the Service, regie 
ftrate in his Book j whereas in the King’s Chant 
eery they are divers, the Service being under thflt 
Subfcription of the SherifF-clerk, and regiftrate in 
his Books ; and the Retour thereof being thqi 
fame Service, retoured to the Diredor, and regit. 
ixrate in his BookSo 
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t.27. The Stewartries in Scotland^ are Of* 
s eredled in the King’s proper Tands, as the 
»en fell to the Crown, or were annexed there- 
, and thefe Stewartries are not only eredfed 
d the Power of the Sheriffs, but alfo have the 
yer of Regalities: But feeing the Stewartries 
immediately fubjedt to the King, and not to 
;Subjed j therefore the Brieves of Lands with-* 
he Stewartry are raifed from the King’s Chan-* 
f, and retoured thereto. 
528. Itqm^ Qf the furrows of Scotland^ fomej 
Royal, fome Burrows of Regality, and fome. 
[•ghs of Barony. 

!:*29. In Burrows of Regality,the Lords of Rega- 
jj have the full Power of creating Baillies, ex^ 
pt they have given Power by their Infeftment 
ftthe eentrary, to chufe their own Baillies; 
finch Privilege, St. Andrews^ the Canongate^ 
^jj'elburgh. Sc. have by Infeftments from the 
fhop of St. Andrews^ Abbots of Holy-rood-boufey L Dimfermling refpeSiive. 
£30. Item, In Burghs of Rarony, the Barons 
;ie full Power to chufe their Baillie. 
131. Item, As to Burrows Royal, they are hoi- 
’I■ immediately of the King ; and by their firff 
Rdfions have Power to chufe their Provoft and 
Illlies, and fome of them ate heritable Sheriffs 
i^hin therpfelves, as Edinburgh, Stirling, Hading-* 
<J &c. and all the Burrows Royal have Power 
jgive Safine to their Burgage-Lands, either upon 
iGgnation in the Baillies Hands, or upon Retour, 
Ipnmediately by fiefp and Staple j for albeit all 

' G 4 Tenants 
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Tenants within Burgh hold of the King as Super 
on, yet the univerfal Cuftom has eftablilhed th 
Right in Favour of the'Burrows, that they ma 
deceive, and enter Vaflals in Name of the King' 
Majefty,who is Superior ^ but the Cafualities € 
Superiority belong only to the King, fuclias Life 
rent Efcheat by Horning, Sc. 

232. Item, it is to be remembred; Of Burrow 
Lands, holden of the King in free Burgage, then 
is no Nonentry ; and whenfoever the appare^ 
Heir is feafed, his Safine is drawn back to the Dai 
bfhis Predeceflbr’s Deceafe i whereof there is n 
Reafon, but Cuftorn. 

233. Item, Burrows of Regality have not th: 
Power of free Burrows, neither anent Trade an 
Merchandife, nor yet anent the Liberty of Cori 
vention ofBuirows : But divers Burrows of Re. 
gality have been ere&ed in free Burrows, witi 
Liberty of Burrow's Royal; and this is' ev$r bil: 
Prejudice of the Lord of Regality, who remaij 
If ill Superior of the Burrow, and whole Tenanji 
within the famej as in St. Andrews, Glafgow, Dim 
fermling, Kinghorn, &c. and the like alfo is in th: 
Burrow's of Barony, as Dyfert, fkc. 

234. Item, All Burrows Royal are holden ini 
mediately of the King, either fully and in folidun 
pr in quantum concerns the Privilege of a Bu: 
fow Royal; and the Manner of their Holding ■ . 
inlibero biirgdgio, for Payment of a certain Bu: 
row-Mail to the King, whereof Compt and Pay 
nient is made yearly to the Exchequer 3 and no Bu: i 
k\vs have Voice in Parliafnenf, but Burrow's Roys 

*35- lten 
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235. Item, Every Royal Burrow hath its own 

common Good, or cpmmon Lands pertaining 
thereto,1 which pertain to the Burgh in common, 
and are holden of the King in free Burgage quoad 
the whole Body of the Town. But if any particu- 
lar Perfon acquire heritable Right of thefe com- 
mon Lands from the Town, they are not holden 
of the King in free Burgage, but of the Town in 
Feu ; which difference is neceffary to be obferved, 
by reafon that Safines of Lands holden Burgage,have 
fundry Privileges, by Adis of Parliament, which do 
not pertain to the Feu-Lands of the Town ; as is 
the Regiftration of Safines and Reverfions within 
Sixty Days. 

236. hem. Burrows Royal have this Privilege, 
that they may cognofce and lerve Heir to Tene- 
irients of Lands within Burgh brevi mam, without 
Service or Retcur, and enter them. thereto, and 
give them Safine by Hefp and Staple which gives 
the Heirs fo feafed, Right to the Tenements, but 
doth not verify them to be Heirs aftivl, except 
they were ferved and retoured, and is equivalent 
to Clare confiat, which proves Heir pajjivi, but 
not atiivh 

237. Item, Safines given by Hefp and Staple, 
are- fuffident Rights of the Law, and maintain the 
Receiver thereof in the Right ofthe Tenement not 
only in judicio poJJejjbrio, but alfo injudicio pet it or to. 

Z38. And of old the Safines within Burgh, 
clade with Pofleffion 40 or 50 Years, were counted 
irreduceable; and now the fame have the like Ef- 
fedl by Adi of Prefcription. 

Of 
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Of Judgments pojfejfory and pe* 
titory. 

239- 5P jjejforium judicium is properly this, where a Paxty is purfued to remove from Lands, 
and defends himfelf by an heritable Right made to 
him or his Predeceflbrs, cl^dewith 10 Years Poflef- 

vvhich will maintain him in a Removing ^ 
nptwithftanding that the Purfuer be able to reply 
and prove, That he was infeft in the Lands be-? 
fore the Defender. Which Reply will be repelled 
hoc loco, id eft, in hoc judicio pojjejjbrio, and the 
Purfuer remitted to his Aftion of Reduftion, which 
is judicium petitoriim : And that of Removing is 
called judicium pojftejjbrium ratione retinenda pof~ 
fejfionis. 

240. jtem. Where any Perfon dies in PolTeflion 
of Lands, the Purfuit moved by the Heir for De- 
livery of the Tower, Fortalice and Mannor-place 
of the Lands, is called judicium pojjejjbmm • as 
was the Difpute anent the Mannor-place of Hal- 
yards, betwixt the Earl of Mar and Lord tforphi- 
chen : And this may be called judicium acquirepda 
pojftjftonis. 

241. A id there is a Third, which is recuperan- 
dcs pojjejjwnis, as in Ejeftions, Intrufions and Spul- 
zjes ; in which this Axiom hath Place in Favour 
pf the Judgment poffeflbry, quod [pqliatus ante 
omnia eft reftituendus. 

242. The 
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242. The Difference betwixt Bje&ion and In- 

trufion is this, That Intrulion is in vacuum pojfef- 
fionem abfque jure^ and Ejection is a violent output- 
ting of a Poffeffor. 

243. Item^ Where the violent Pofleffor leaves 
the Lands ; if any Perfon enter therein, he may- 
be purfued for fucceeding in the Vice, and for 

i Payment of the violent Profits f© long as he occu- 
pies, and for Removing from the Lands without a 
Warning. 

244. Where the Heritor of Lands is troubled 
and molefted for the Aleitfis and Marches of his 

' proper Lands, in this Cafe the Remeid is by a 
! Judgment called Cognition or Molefiation, wherein 
! the Probation is not by Witneffes, but by an In- 
( queft of 15 Perfons: And by Adi of Parliament 
, 1587, and ratified 1592, thefe Moleftations are 
l ordained to be purfued before the Sheriff of each 
| Sheriffdom ; and the Lords of Seffion are exclud- 

ed from all Judgment therein, except in Caufes of 
; Moleftanon of Meiths and Marches purfued be- 
jl fore the Lords of Seflion themfelves, which, as yet, 
I may be purfued before the Seffion, and proven by 
! Witneffes. 

245. Item, By the faid Adi of Parliament it is 
j ordained, ‘That where either of the Parties fear the 
I Sheriff to be fufpeft and partial, in that Cafe the 

Lords of SeJJion, upon Citation of the Party having 
i Int ere ft, JhaU grant Qommiffton to twq or three Ad~ 

’ vacates, making them Sheriffs in that Part, to cog- 
; no fee and decide upon the Moleftation: And it is 

declared^ if either of the Parties be alike diligent. 
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Litijcontefiation Jhall be made in both the Caufes at f 
once^ and one'iterm ajjigned to both Parties to proven 
that either of them Jhall have the half of the In- > 
quefi, and the odd Per fan to be chofen by Cavel and ' 
f*op. 

246. Item, Judgments petitory are of two Sorts, ; 

either concerning the Rights of the Lands, or con- 
cerning the Meiths and Marches of the Lands1 

and for the Rights of the Lands, the Judgment , ■ 
petitory is either by way of Reduction or Impro-? , 
nation, or by way of Declarator : And Reduction 
is properly in the Concourfe of two Infeftments 
alike lovereign, as alfo of two Infeftments, the one . 
bafe, the other pubjick, proceeding ab eodem ait- 
thore i where the Party being infeft, craves ano- : 

ther Party’s Infeftment to be reduced or impro- 
ven: And the Declarator is, where there is ' 
no Infeftment to be reduced, but where Infeft- 
ments have fome Competibilityj and may ftand in 
Part, at non in toto, as when the Vaflal purfues 
againft the Superior, for in thefe Cafes there is no : 

Infeftment called to be Reduced, but the Conclu- ; 

fion of the Summons is to hear and fee the Right 
and Property of the Lands to pertain to the Pur- ; 

fuer. 
247. Item, All Declarators of Recognition, 

Expiring of Reverfions, Redudlions upon Claufes ; 
irritant, Adlions of Purprifions againft the VafTal, 1 

for ufurpingupon the Superior’s Property, are all 
of the Nature of Judgment petitory, by way of j 
Declarator. 

248. Item, 
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Item^ The Judgment petitory anentMeiths 

and Marches, is called the Brieve of Perambula- 
tion^ which yet remains as a Veftige of the old 

t Power and Jurifdidfion which pertained to the Ju- 
ftice-General : For the Lords of Seflion are not 
Judges to Perambulation, but only the Juftice- 
Generalor his Deputes ; and the Brieve of Peram- 

' bulation is directed forth of the Chancery to the 
Juflice-General and his Deputes, who after Cita- 
tion of the Parties, difcufleth ea qiue funt in jure, 

[.by Defences and Anfwers, in his ordinary Seat of 
, Juftice at Edinburgh. But after Litifconteftation, 
[the Juftice goes to the Ground of the Lands, and 
^receives the Probation by Inqueft. 

249. Albeit the Lords of Seflion be not Judges 
‘of this Brieve of Perambulation, in prima inftan- 
tia, yet they are Judges therein in fecunda • that 
.is, to the Reduction of the Procefs and Decreet, 
|if any Iniquity can be qualified to have been corn- 
knitted in the denouncing thereof $ as was lately 
feen in the Procefs betwixt Monimusk and Qorfmdae, 
[where a Procefs of Perambulation was challenged 
;before the Lords of Seftion, by way of Reduction, 
£0 be reduced fuper hoc[olo capite. That one of 
the Inqueft was wrongoufly admitted or repelled, 
albeit it was offered to be proven that Ten of the 
.Inqueft were for the Decreet. 

250. Item, Like unto this Brieve ofPerambula- 
(tion, which is in prcediis rufticis, is the Brieve of 
LLining, which is in prcediis urbanis, to the which 
khe Provoft and Baiilies of the Burgh are properly 
Judges. 

251. item, 



251. Item, As there are fome Judgments peti- 
tory and poifeflbry, fo there ate fome Actions 
jperfonal and real which -depend upon the divers 
Qualities of Rights, whereof fome are perfonal, 
fbme are real. 

252. A Right perfonal is where only a Perfon 
and his Heirs are bound, and not the Ground or 
Lands are really tied ^ and according thereto, a 
Bond either for Payment of Sums, or Infefting in 
Lands and Annualrents before Infeftment follow 
thereupon. Is called a perfonal Right; and an A- 
£rion founded thereupon is called a perfoml Aciion. 

2,53. A real Right is not only where a Perfon 
and his Heirs are bound perfonally, but alfo res 
controveyfa is tied and affefted really therewith. 

254. Duplex eft jus reale, vel in re, vel ad rem j 
£5* iitnimque ■, vel in rebus mobilibus vel immobili- 
i>us. Jus in re in mobilibus, eft nbi proprietas rei 
wobilis ad aliquem pertinet j & attio quee ob ham 
competit, dicitur rei vindicatio, d quocunque pojfef- 
fore, five naturali, five civili. 

2SS- Jus dd rem in mobilibns, was of the LawJ Vel per gejieralem, vel per fpecialem hypothecam j, 
and by our Praftick it is by Arrefhnent; and thoj 
'A&ion competent thereupon is to make the 'ar4 
Tefted Goods forthcoming. 

25 6. Jus in re in immobilibus eft duplex, vizi! • 
velin corporeis, vel in incorporeis. In rebus corpo- • 
reis, there is no Reality but by Charter and Safme 2 
But in rebus incorporeis, ut eft in fervitutibus, thei 
fame are real without Safine, by -a fimple Cortftitu-(it 
tion of k Party having Right to grant t&efame.;; 
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fuchas, Thirlage of Lands to a Mill, Aquxduftns, 
alt ins non tollendi, &c. 

257. Item, Jura Keverfionum [tint realia^ & fi : quid [lifer addatur Reverjioni, quod non eft in cdrp'o- 
re Reverftonis, fed in patio fuperaddito> Mud non ha- 
bet ur pro realty fed pro perfonali j and therefore If 
the Party to wh6m the Reveffion is granted, do 
oblige him apart, to alter, difcharge or fufpend the 
Hevetfion, and thereafter make a third Patty Af- 
figney to the Reverflon, the Alfgriey may redeem 
the Lands, fulfilling the ^Points of the Aeveffion, 
and will not be debarred therefrom by the forefaid 
Paftions, which are perfonal. 

258. Item, Jus ad rem in immobilibus is Where 
a Party having a perfonal Bond to pay to him in 
Mbrtey, or to infeft him in Lands or AnnuaIrdnts, 
'ufeth Inhibition againil: the Party obliged j in 
which Cafe, the Lands annailzied by him after In- 
hibition, are affedVed to the Party-Raifer df the 
Inhibition, Who thereupon may comprife the 
'Lands, and takeaway the Infeftment, either by 
way of Exception or Abfion: With this Difference, 
That where the Infeftment after Inhibition has ta- 
ken Effeft by Poffeffion for 10 or 15 Years before 
the ’Comprifing j in that Cafe, the Lords do fu- 
ftain the Infeftmeht clade with that Length bf 
PofTeffion, and remit the Party-COmprifer to hfs 
Reduction : But where the Party infeft has been in 
PofTeffion but for the Space of fewer Years, com- 
monly the Lords repel the Infeftment by way <T 
Exception, in fefpeYt of the Inhibition prcceed- 
in'g. 
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259. Item^ Albeit the Party Inhibitor may re- 

duce all InFeftments after his Inhibition, yet the j 
Party whom he purfues may elide the Reduction, 
by offering to give Satisfadlion of the juft Debt, 
and may give him the like by way of Exception in 
a Removing. 

260. But if the Party purfued for Redu&ion of 
his Infeftment ex capite inhibitionis, omit this Of- 
fer, and fuffer Decreet to pafs againft him, com- i 
pearing in reducing his Infeftment; in this Cafe, 
it is doubted if ex poft faftb, he may be heard to 
offer. But if the Oecreet of Reduction bear not 
Jimple and abfolute KednCiion^ but allenarly^ in fo \ 
far as the Infeftment craved to be reduced, may a 
prejudge the Purfuer in his Bond and Rights in i 
this Cafe I think the Offer Ihould ever be com- r 
petent to the Party againft whom the Decreet is s; 
given. 

261. ttem^ Red unions ex capite inhibitions^ (! may. either be purfued upon a Bond and Inhibi- • 
tion ad banc effefium, to reduce the Infeftment, j. 
in fo far as it may be an Impediment to the Com- • 
prifing : Or the Party Ufer of the Inhibition, may c 
firft comprife, before. he reduce, and make his b 
Comprifing, with the Infeftment following there- r 
upon, to be his Title in his Redudfio'n. In the 
firft Cafe, I think the Benefit of.the legal Rever- * 
fion, competent of the Law to the Party againft b whom the Apprifing is led, Ihould pertain to .the y. 
Party whofe Infeftment is reduced ex capite inhi- f. 
bitionis. But in the fecond Cafe, I think the i.; 
Matter to be of greater Difficulty, efpecially the 
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Party compearing, againft whom Decreet of Re^ 
iudion is given. 

Of Apprifings and Adjudications. 

%62. /^Omprifings may be led either upon a per- 
, V-V fonal Bond, or upon a real Right. If 
ipon a perfonal Bond, the fame has Force only 
rom the Date of the Comprifing or Inhibition, if 

f ,ny be raifed upon the Bond. But if the Ground 
: ras real, in that Cafe the Comprifing is drawn 
j jack to the Date of the real Right : As for Exam- 
:: >le, If the Lands be comprifed for the Byruns of 

m Annualrent, wherein the Party Comprifer was 
if hfeft, the Comprifing will be drawn back to the 

j)ate of the Infeftment of Annualrent, and will be 
^ referred to whatfoever Infeftment of Property 
■ Ranted before the Comprifing, being poflerior to 
he Infeftment of Annualrent. 

263. And upon this Ground there may arife a 
jptable Queftion, viz. That Infeftment of An- 

; ualrent was granted to a Woman in Liferent, 
. ;nd to her Son in Fee : The Woman, for not 

r; layment of the Arrears of her Annualrent: due to 
ier, comprifes the Property j which Comprifing 

: uns forth unredeemed for the Space offeven Years. 
■ liter majores queer it ur^ if the Son, who is Fiar 
f the Annualrent, lofeth and amitteth his Fee of 
be Annualrent or not ? Be quo cogitanduni. 

H 264. ltem$ 
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264. Item, Lands may be either comprifed or 

adjudged -3 and Comprifing hath Place, either a- 
gainft the Party obliged, or his Heir. 

265. The Comprifing againft the Party being 
On Life, requires no more but the ordinary Form, 
which is firft, to fearch the moveable Goods and 
Gear of the Debitor, at his Dwelling-houfe, and 
upon the Ground of the Lands to be comprifed 1 
and thereafter to denounce the Lands to be com-, 
prifed upon the Ground thereof, and at the Mar- 
ket-Crofs of the Head-Burgh of the Sheriffdom, 
Stewartry or Regality where the Lands lye, and 
by Citation of the Party perfonaily, or at his Dwell ? 
ling-Houfe, to compear before the Meffenger, 
Judge in the Comprifing, on Fifteen Days Warn- 
ing : Which Comprifing muft be led either upon 1 
the Ground of the Lands, or within the Tolbooth: 
of the Head-Burgh of the Sheriffdom, except the; 
Lords grant fpecial Warrant and Difpenfation to fit | 
within the Tolbooth of Edinburgh. 

266. Item, Where the Party-Debitor is deceaf- ‘ 
ed, there it is firfi: neceffary that the Obligation ■' 
made by the Defund: be either regiftred againfl^ 
the Heir ; or if it was regiftred before the De- 
fund’s Death, to be transferred contra him. 

2.6^. And if noPerfon be entred Heir, then the 
apparent Heir muft be charged to enter Heir to 
the Defund upon Forty Days; with Certification,' 
That after the Expiring of Forty Days, fuch Pro- , 
cefs will be granted againft: him, as if he were; 
entred •, and thereafter Decreet muft be recover-1 
ed againft him, as lawfully charged to enter Heir. • 

268. Item, 
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268. Item, After this Decreet, there muft be 

new Letters charging the apparent Heir to enter 
fpecially to fuch Lands and Heritage wherein the 
Defundl died veft and feafed, and that within the 
Space of Forty Days after the Charge with Cer- 
tification, That Apprifingfhall proceed againft him, 
ficklike as if he were infeft. 

269. And after the Expiring of the Forty Days 
ufed upon the fecond Letters, the Lands may be 
denounced to be comprifed in the fame manner as 
the fame Is led againllthe Party-Debitor being on 
'Life. 

270. But it is to be remembred, that if the Par- 
'ty charged to enter Heir by the firft Charge, com- 
i,pear, and offer to renounce to be Heir j that then 
an that Cafe, upon his Renunciation, he will be af- 
foilzied from the perfonal Aftion, referving to the 
Purfuerreal Aftion, contra hcereditatem jacentem i 

‘ Whereupon the Party is to come to his Payment 
by Adjudication, and not by Comprifing; of the 

‘ Mch Adjudication the Form will be defcribed 
;reafter. 

71. Jl’em, When Lands are to be comprifed, 
, the Party compears at the Day, by him- 
Telf or his Procurator, and produces his Claims 
graving fuch Lands to be comprifed to him for his 
' Money : And if no Perfon compear to oppone, 
;he Judge puts the Matter to the Knowledge of an 

Of Comprijings. 

H a Inqueft 
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Inqueft of 15 or 13 Perfons, who (being fworn) 
confider the Claim and Verifications thereof; and 
accordingly give forth their Verdidf, and ordains , 
the Party to be infeft in the Lands comprifed, to 
be holden of the lawful Superior ; referving Li- 
berty to the Party againft whom the Comprifing 
is led:, to redeem within Seven Years- 

272. After the Comprifing is led, and an Ex- 
trad: thereof given by the Clerk of the Compri- 
fing, under his Subfcription, and the Subfcription 
of the Judge or Meflenger of the faid Comprifing, 
with the Seals of the moft part of the Inqueft ; 
the fame is in ufe to be prefented to the Lords of 
the Seflion and to the Clerk of the Bills, to be con- 
fidered, ratified and approven of by them. But 
the Lords Allowance is not abfolutely neceflary to 
the Validity of the Comprifing, but allenarly in 
fuch Cafes where Infeftment is to follow upon the f 
Comprifing, and where the Superior of the Lands 
being another than the King, is unwilling to give 
Infeftment conform to the Comprifing: For if t 
nothing be comprifed but jus incorporeum^ fuch as, t 
Heritable Bonds, Liferent Rights, Tacks, Re- r 
verfions; in thir Cafes, becaufe the Comprifing is t 
jus abfolutum & ■perfettum^ and nothing to follow > 
thereupon quoad perfeffionem juris^ therefore the’ 
Lords Allowance is not necefiary. Neither, tho* ; 
it were, could it add any thing to the Validity of i 
the Right, becaufe the Lords Allowance is abfque 
citations partis. 

273.. Where the Comprifing is of Lands which1 

are res corporea’, whereof Safine and real Tradi- 
tion I 
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tion is requifite of the Law arid Cuftom of the 
Kingdom j in this Cafe, if the Lands be holden 
of the King, there is no Allowance, or Neceflity 
of the Lords Allowance ; but the Party may im- 

, mediately after the Comprifing, draw up his Sig- 
nature, and crave the fame to be paft in Exche- 

1 quer. 
274. And ficklike, if the Lands be holden of , 

another Superior than the King, the Party may 
pafs Infeftment upon the Comprifmg, without the 
Lords Allowance thereof, if the Superior be wil- 
ling to infeft : But if the Superior be unwilling, 
jin the Concourfe of more Comprifmgs wherein Di- 
lligence is required j in this Cafe, the Lords Al- 
lowance is necelfary i by the which the Lords find 
■ike Comprifing orderly proceeded, and ordain Let- 
ters to be direct to charge the Superior to give In- 
vfeftment. And the Party who ufes the firft Charge 
>hath the Advantage of the Law. 
| 275. Where the Property of the Lgnds is com- 
prifed at the Inftance of more Perfons, the Party 
who obtained firft Infeftment and Safme, is pre- 
jjferred quoad proprietatem, except when the other 

* jComprifer alledges and verifies lawful Diligence 
1 done by him to obtain Infeftment upon his Com- 
v prifxng: Which Diligence, in Lands holden of the 
if King, is where the Party having prefented his 

Signature to be paft in the Exchequer, and is refu- 
i fed or delayed, takes Inftruments, upon the pre- 
senting thereof: And if the Lands be holden of an-. 1 other Superior, it is done by the charging of the Su- 
Iperior to give Infeftment upon the Comprifing.’ 

H 3 And. 
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And -where other Infeftments are granted after 
this Diligence, the fame are underftood to be paft 
fraudulently, and that the fame cannot prejudge 
the lawful Diligence forefaid. 

276. Item, The legal Reverfion of the firft law- 
ful Comprihng, perfected by Infeftment or Dili- 
gence in manner forefaid, pertains to the Debitor, 
againft whom the Comprifing is led i and it is que- 
ftioned whether this legal Reverfion will pertain to 
a fecond Compriler, who denounced before the 
Date of the firft Comprifing, or not j becaufe in 
the Time of his Denunciation, the legal Reverfion 
was not exifting. And the Lords herein have gi- 
ven Sentence pro & contra, fometimes preferring 
the third Comprifer who denounced after the firft, 
and found him to have Right to the legal Rever- 
iion, excluding a fecond Comprifer who had de- 
nounced before the Date of the firft Comprifing. 
And in my Judgment this 1 aft is not fo agreeable to 
Equity, as this where they have found the fecond 
Comprifer to have Right to the legal Reverfion, al- 
beit he denounced before the exifiing thereof; that 
is to fay, before the Date of the firft Comprifing. 

277. Where once the Property is lawfully com- 
prifed, and Infeftment paft thereupon, the fecond 
Comprifer, who comprifes the legal Reverfion, 
has no Neceflity to pafs Infeftments thereupon, be- 
caufe the comprifing of a legal Reverfion is of the 
Nature of an Afiignation to a Reverfion, to the 
fubftantial Solemnity whereof, there is Necefilty 
of a Safine or Infeftment following : But yet there 
is this Difference betwixt them, that an Afligna- 

tion 

I 
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tion muft be intimate, and otherwife is poftponed 
to a fecond and pofterior Aflignation being firft in- 
timate 5 whereas an Comprifing of a Reverfion, 
either legal or conventional, needs no Intimation. 

f 278. Where the apparent Heir of the Defundt 
-renounces to be Heir, in that Cafe no Comprifing 
:can be led againft him, but the Party in whofe Fa- 
vours he hath renounced, mult come to the Lands ; by Adjudication, whereof this is the Form: Firjr9 He muft have a Decreet againft the apparent 
Heir ad hunc effettum, that he may have Execu- 
[tion contra hxreditatem jacentem. Secondly9 He 
muft raife Summons againft the Superior and appa- 
rent Heir for his Intereft, making mention of his 
'Decreet contra hcereditatem jacentem, and that the 
iDefundt his Debitor was infeft in fuch Lands hol- 

i -den of the Superior 5 and that therefore the Right 
: ;of the faids Lands ought to be adjudged to him, 
'and that the Superior ought to be decerned to in- 

i feft him therein. 
279. After which the Creditor will compel the 

Superior to give him a Charter containing Precepts 
1 bf Safine whereupon he may be feafed, and there- 
by attains to the heritable Right of the Lands; 
and if the Superior be not infeft himfelf in the Su- 

: periority, in that Cafe the Superior muft be char- i' ged to enter to the Superiority within Forty Days, 
ponform to the Order before expreffed, in the Form 

. introduced in Favours of Vaflals, by Aft of Par- 
liament K. 'James III. 
1280. Where the Creditor is infeft conform to 

he Adjudication, the Lands may be redeemed 
H 4 from 
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from him by a fecond Creditor who obtains the likq 
Adjudication, by Payment to the firft Creditor on 
the Sums of Money owing to him, with the Annual- 
repts thereof. 

281. It may be asked. What is due to the Su- 
perior who is compelled to enter the Creditor upon) 
Adjudication ? And albeit that the Lords have 
found no Compofition due upon Adjudication, and 
there be no Law nor Pra&ick to determine the 
fame, yet, in my Judgment, itmuft be ruled ac7 cording to Comprifings, quia eft eadzm ratio & $a-> 
ritas ter minor urn. 

282. If the Creditor in whofe Favours the Ad- 
judication is granted, deceafe before he be infeft 3 
in this Cafe, his Heir muft crave the Decreet ob- 
tained by the Defunft againft the apparent Hem 
together with the Decreet of Adjudication obtainecj 
againft the Superior and the apparent Heir, to be 
transferred to Jiim : And if there be no Decreet o 
Adjudication pronounced, but only' a Summons 
thereof depending at the Defundf’s Inftance j in 
that Cafe, the Heir muft crave transferring of th<j 
firft Decreet nt fupra, and of the Summons o; 
Adjudication in him, as Heir to the Defundt afttive\ 
to the Effedt he may have Procefs againft the Su-j 
perior and apparent Heir, if they be on Life i anc 
if they be deceafed, the transferring muft be paf 
five, in the Heirs reprefenting them. 

283. If there was no Decreet obtained againfi. 
the DefundYs Debts, but only a Bond unregiftred; 
with a Charge to enter Heir j in that Cafe, thd i 
Heir of the Defundt’s Creditor is not to feek tranf 

' ' fer-1 
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i ferring, which properly is of Decreets and Sum- 
{ monfes ^ but he is to feek Regiftration of the 
• Rond, if it bear a Claufe of Regiftration ; or, if it 
;bear none, he is to purfue the Heir of the Debi- 

> tor via or din an by a libelled Summons upon 
j 21 Days Warning, or privileged by the Lords on 
tiSix Days Warning,but Diet or Table, if the Debt 
it be proven inftanter by Produflion of the Writ. 
:! 284. If the Heir of the Debitor, againft whom 

;[• the Charge was ufed to enter Heir, be deceafed, 
:> in that Cafe all the Diligence ufed upon the Charge 

to enter Heir dies with the Party who was char- !> ged, and the Creditor will be forced de novo to 
;;charge the next apparent Heir, to enter Heir, not 
f (to him who was charged firft and deceafed, but 

to the Defunff who was Debitor, and thereafter 
i„to obtain Decreet againft him ; and, in cafe of his 
e; Renunciation to enter Heir to the Defunft, to 
fs crave Adjudication, ut fupra. 
i* 285. If two Creditors obtain Decreets of Ad- 

(i judication againft the Superior, for infefting them 
e; in the Lands, the Superior may raife a Sufpenfion 

4 of double Poinding, making Mention, 'That he is 
^charged and difirejjed with two feveral Creditors, 

■ • • for one and the [elf fame Thing ; and he cannot 
4 i he obliged to inf eft them both, but one of them • 
i I and therefore to defire that they may be both fum- 

moned to compear before the Lords, bringing with 
f them the Rights, and to hear and fee which of them 

■ {, \ has beft Plight ; and the Party having no Right, 
to be difcharged of all further troubling and moleft- 

. in ing the Superior in Time coming. 
Of 
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Of Reductions and Improbations. 

286. TT'7'Here Summonfes of Improbation arc 
VV frniply raifed, without Red udion,then 

in EfFeft the Conclufion of the Summons, and the ‘ 
Reafons of the fame are coincident,and one Thing,' 
to wit,To hear and fee the Writs called for,to be de- 
cerned to be improven and null,as falfe and feigned, S; 
and to make no Faith; which is the Conclufion, be-* 
caufe the fame are falfe; and the Purfuer, with' 
Concourfe of the King’s Advocate, offers him to : 

prove the fame, per tejies infertos, omni alio 
modo quo de jure : And therefore, in refpeft of * 
the Conincidence, the Form of the Summons of t 
Improbation, varies from the Form of the Sum- k 

mons of Reduction j for the Summonfes of Re- 1 

duftion are conceived in a peremptor Form, bear- I 
ing firft Production, then Reafons of Reduction: 
But the Summons of Improbation begins not at 
Production, but keeps the ordinary Stile of a com- : 

mon Summons, and then concludes Production of ; 

the Writ to be improven. 
287- /fern. Where the Summonfes of ReduCti- ■ 

on and Improbation are joined in one Summons, 
which is very ordinary ^ in that Cafe,the Summons 
bears the Stile of Reduction, and bears firft Pro- 
duction of the Writs, and then the Reafons. 

288. 7/m,When the Summons comes to bedif- 
puted, the Purfuer may divide his Reduction from 

his 
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(is Improbation, and may force the Party to an- 
iver to the Reafons of Reduction, he granting 
he Production to be fatisfied, in fo far as concerns 
be Reduction, notwithftanding that the Pro- 
duction, in fo far as it doth concern the Improba- 
[on, be not clofed. 

289. If the Defender be compearing in thelm- 
robation, he cannot be abfent in the Reduction, 
thich has been oft found by the Lords, albeit it 

[ ;emed to be very hard and prejudicial to the De- 
1 ^nders, who are forced to compear in the Impro- 
Iption, for efchewing of the Certification, againft 
ilhich he will never be reltored, if he be abfent 
.jrd produce not. 
J 290. Item^ Albeit the Purfuers in Reductions, 

lay'call for Production of Writs and Infeftments 
I \ the Lands wherein they are infeft, made to the 

defenders, either by themfelves, their Predeceflbrs 
, r Authors, or made by any other Perfon not be- 
_ ig their Author, or made by the Defenders to o- 
aers, yet the Defenders will not be obliged in the 

droduCtion to produce all the Infeftments called 
P »r, but only fuch, againft which there is a fpecial 
j-jeafon of Redaction and Improbation libelled; 
id if there be no fpecial Reafon libelled againft 

; ie fame, but that the fame falls /« confequentiam-, 
this .Cafe there is no Neceffity of Production, 

! it it is enough that the Defender grants that the 
.' pen falls in confequentiam. 

291. Item^ln Improbation the Defender may 
pt be compelled to produce any Writs, but fuch 
: are made by the Purfuer himfelf^ or his 

Pre- 
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Predeceflbrs, to whom he fucceeds, or by his Ai; 
thors from whom he has Right j but if any fuc :t 
Writs, which are neither made by the Purfuei * 
nor his Predeceflbrs, and yet fuch as may troubli 
him thereafter, be ufed in any Procefs, either b 
Way of Exception, or by Way of Reply againfl: a 
ny Party, that Party againfl; whom the lamen . 
ufed, may offer to improve the fame in that fam i 
Procefs. 

Of Warnings and Removings. 

292. TtfEM, In Aftions of Removing, the De^ 
fences are either peremptor of that Ir; 

ftance or of the Warning, or peremptor of th 
whole Caufe. The Defences which elide the In 
ftance only, are called Dilators ; fuch as, that th ; 
Party was not lawfully fummoned, or that he wsst 
out of the Country the Time of the Citation, ant t 
not fummoned upon Sixty Days Warning, or tha: 
he was Minor, and that his Tutors and Curatoh 
were not fummoned. 

293. The Defences againfl: the Warning, am 
either agajnfl: the Lawfulnefs of the Warning, 0*11 
that the Tenant’s Mafter is not warned. 

294. The Objeftions againfl: the Lawfulneft cl 
the Warning, are. That the' Parties are not lawful 
ly warned perfonally, or at their Dwelling-Plac® 
and upon the Ground of the Lands, and at the Pal 
rifh Kirk on a Sunday before Noon, Forty Dayj i 
before IVhitfunday, or that the Warning is ftopecfe 
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i\c. But commonly the Judge is in Ufe to fhow 
5 avour, by giving Leave to the Purfuer to mend 
jjie Faults of.his Warning, which fhould not be 
3 ?ne, after the Defender has accepted the Pieces 
: id Order of Procefs. 

295. Item, The Exception of not warning of the 
3 'enant’s Mailer, is not only of the Nature of a 
>ilator, but alfo is peremptor of the Warning: 
.nd to the Relevancy of fuch an Exception, it ! required that the Defender alledge. That he 1 ?as Tenant the Time of the Warning, and be- 
>re, to fuch a Perfon who has a real Right to 

it ie Lands, either by Infeftment or Tack, Sc. and 
Ir. 2 not warned. 
;• 296. Memorandum, This Exception may alfo 
:S proponed for an abfolute Peremptor of the 
■ridiole Caufe, and not of the Warning only; but 
:ien it wants thefe laft Words, And be not war- 
ded. 
f 297. And as thefe two Exceptions are different 

1 their own Nature, fo they muft be elided by 
ifferent Replies: For to the eliding of the firll 

r;orm,a Reply of a better Right than that which is 
•)! ualified in the Perfon of the Mailer is not proper, 
hd will not be admitted, becaufe the Tenant is 

!pt obliged to difpute upon the Mailer’s Right, 
jut a Reply upon a better Right will be moll 
j roper againll the fecond Form of Exception ; 

pipd the Tenants will be compelled to anfwer 
1 hereto, where the Exception is proponed upon 
ijieir Mailer’s Right fimply, and not with this 
I Quality, That their Mailer was not warned. 

298. Item, 
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298. Item, The coming Reply againft thj1 

firft Form of Exception, is this. That the Purfue 
offers him to prove. That the Defender was Teft 

nant to him by Payment of Mail and Duty befbrf 
the Warning, which Reply is ever found relevar5 

in Favour of the Purfuer, in Refpett the forefai' 
Exception confifts in the Privilege, which a Te| 
nant by Cuftom has for his Defence,not to be remc f 
ved till his Mafter be warned ; and therefore whel j 
that Part of the Exception is elided, which beam 
That he is Tenant to fuch another Man, by 1 

Reply, That he is Tenant to the Purfuer, thi 
Force of the Exception is taken away. 

299. And yet if the Tenant who propones th^ 
Exception of not warning of his Mafter, be abf ■ 
to make his Exception more pregnant nor j:h f 
Reply, either in the Circumftance of the Paymen r 
of Mail and Duty, or in the Manner of Probation. 
the Exception would be found relevant, notwith 1 

ftanding of the Reply : As for Inftance, if th.c 

Tenant fhall clear, that the Duty paid by him t«i: 

the Purfuer (if any was paid to the Purfuer in hi,1 
Mafter’s Name) is fora Feu-duty or Tack-duty1 

due by the Mafter to the Purfuer j or if the Te< 
nant offer to prove his Exception by Writ or Oath 
of the Purfuer i in which Cafe a Reply, that ths 
Tenant paid Mail and Duty to the Purfuer, which 
is only offered to be proven by Witneffes, will no! 
be refpedled. 

300. Item, The Exception, That the Defendei 
is Tenant to his Mafter who is not warned, will 
not be fuftained, if the Purfuer offer him to prove 

that 
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hat the Defender was Tenant input by him in the 
Land, albeit it be true. That thereafter the Te- 
lant paid Mail and Duty to another Mafter, quia 
mens non poteft mutare caufam pejfejfionis fui do- 
nini) except it be cleared that the Tenant chan- 
ged the Mafter,not voluntarily, but by Order and 
lourfe of Law, or by a Deed done by the Ma- 
:er. 

; 301. Item, If it be evident and clear by the 
; 'urfuers own Right, That a Part of the Lands is 
' Xcepted forth of the Safine j and if the Defen- 
, er alledge himfelf to be Tenant of the Lands ex- J epted, to that Perfon in whofe Favour the Ex- 
option is made, this Exception cannot be elided 

1 y a Reply, bearing. That the Defender is Te- 
, ant to the Purfuer, in Refpedt that the Purfuers 
Light is elided by his own Safine. 

0 302. Item, If the Tenant having the Benefit 
f this Exception, That his Mafter is hot warned, 

. o omit, the Mafter has a double Remedy for it; 
' ither he may compear for his Intereft in the Re- 
moving, and propone his Defences upon his In- 
jftment, cled with Pofleffion, and fo ftay the De- 

T‘ reet of Removing; or, if the Decreet of Re- 
,, loving be pronounced by his Knowledge, he may 

‘ilfpend the faid Decreet, and get his Right dif- 
|jfTed in the Sufpenfion, without Refpeft of the 
Jecreet ftanding, and will not be put to the Re- 
ii^l°n thereof. 

li(;303. Item, If he compear before the Decreet, 
' id defire to be admitted for his Intereft $ he being 
Emitted, may propone his Defence upon his 

Right 
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Right in duplici forma , either that he is infeft| i 
and in Pofleflion, and that his Tenant can-3 
not be removed, except he had been warned t 
or upon his Infeftment and Pofleflion fimpli’ 
citer. 

304. And the nrft Manner of the faid ExceptiH 
on will be found relevant, becaufe thefe Excep-j l 
tions are alike fure in the Law, viz. That th^ f 
Tenant cannot be removed except his Mailer be El 
warned : And next, That an Heritor being in!-la 
feft, and in Pofleflion cannot be put from his Pof fc 
feflion but by a Warning. And this was found irfl 
the Action betwixt Scot of it'ifielaw, and the Ear. c 
of Nithifdale. And, if the Exception be proponec» 
fimpliciter, without this Addition, Not ’warned . V 
in that Cafe the Parties come to difpute fimplici-, l 
ter upon their Right, fo far as the famen may bet 
difputed in a Removing, which is judicium poffij' 
forium, and no further : For if the Defender al> ft; 
ledge an Infeftment cled with Ten Years Poflefli-a 
on, it will be found relevant in the Removing,!)! 
notwithllanding of the Purfuer’s Reply upon an 
anterior Infeftment, preceeding the Defenders In- a 
feftment; and the Purfuer will be put to his Afti-j li- 
on of Redu<5lion. 

305. The Difference betwixt thefe two Except a 
tions is not great; for where the Infeftmenfr is jj; 
cled with Ten Years Pofleflion, the fame are co-lie 
incident : But where the Infeftment is cled with.,, 
fewer Years, as Four or Five, the Addition oi> 
Not warned, is necefiary. But the Difference of: 
the two Exceptions is this. That divers Replies; maye 
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t may be proponed agdinft this Exception made 
: impliciter^ which could not be proposed againft 
±is Exception qualificate (not warned). 

• 306. For againft this Exception being propon- 
ed fimpliciter^ thefe Replies will be fuftained, 'viz,. 
That an Infeftment cled with Ten Years Pofleffi- 

. >n, whereupon the Exception is pfoponed, w'as a 
iVadfet under Redemption,and is redeemed. Next, 
That this Infeftment is reduced againft the Party 
•eing lawfully fuinmoned* finding the Lands to be 

ifecognofced. But horte of thefe Replies will be 
>und relevant againft the faid Exception propo- 

r ed qualificati, becaiife, albeit his Infeftmeht be 
^deemed, reduced, or recognofted^ yet he being 
oflefibr, cannot be removed without a Warning ' 

.? ratio rationis eft, becaufe he cannot be made 
^able to violent Profits without a Warning. 

. 307. Item, Notwithftanding that I think this 
. oft juft and reafonable in Point of Law, yet I 
.low where the Lords have fuftained this Reply 

Redemption or Reduction againft the Excepti- 
} 1 proponed by a Tenant, alledging,; That his Ma- 

was not warned ■, and where the Lords havq 
.und that there is no Neceflity to warn that 
Uafter, whofe Infeftment is redeemed or red u- 
fid. 
j 308. Item, Where the Mafter fufpends a De~ 
Jset of Removing given againft the Tenant, upOn 
His Reafon, That the Decreet of Removing was 
IJren upon Collufion, in refpedt the Tenant omit- 

. ijiil the forefaid Defende, That the Mafter was 
- w warned. The Lords do ever find this Rear 

I fon 
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fon relevant, by Produftion of theMafter’s Safine 
and that without Refped: of the Decreet of R.e' 
moving ftanding. 

309. Item, If the Purfuers reply upon the Nul 
lity of the Infeftment, whereupon Exception t 
proponed j in that Cafe, if the Nullity be nuUita, 
jurist it will be received by Way of Reply : Bu: 
if it be nullitas faffi, it will be repelled in Refpedi 
of the Infeftment ftanding; and the Purfuer wil 
be put to his A<ftion of Reduction. Albeit of tht, 
Civil Law thefe two (Jpfo jure) and (ope except to- 
ms') be opponed.; yet by our FraCtick they are al, 
one; and to them is opponed nullitas via aUionis , 
for omne quod nullum eft ipfo jure, nullum eft op, { exceptionis vel rei vel faUi, e contra : But nul - 
litas falii is not opponable by Way of Exception,, 
but muft be purfuedby Way of A<ftion. 

310. Nullitates juris are properly thefe, when f 
the Propofition of Nullity is founded upon Law op 
Cuftom ; and the Alfumption either negative, { quod non eget probatione, or proven by Writ i. 
feif, againft which the Nullity is proponed. Bu; where either the Propofition is not founder' 
upon a clear Law or Cuftom, or where the Af 
fumption confifts in facio, which is not provep 
by the Writ impugned, fuch Nullities are not re ; 
ceivable by Way of Exception, but by Action |j 
As by Example, this Safine is null, becaufe ci, 
Kirk-Lands, and not confirmed, or not regiftratlti 
in due Time; thefe are nullit at es juris, wherl 
the Afiumptions are negative. 
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| 311. Item^ Where it is oppohed, That a Com- 
j prifing is null, becaufe ufed only nipon Ten Days 
Warning, where the Law required Fifeteen ; and 

|if this be proven by the Comprifing itfelf, it is 
■I nuUitds juris, where the AfTumption is affirma- 
Ative proven by the Writ impugned. 
4 312. But if it be alledged againft anlnfeftment 
4of Kirk-Lands, That it is fet without Confent of 
4the moft Part of the Chapter, or fet with the Di- ] minution ofthe Rental. In thefe Cafes, albeit the 
'' Propofition be founded upon Law and Cuftom3 »yet becaufe the Affumption is faffi, and not pro- 1 ven by the Writ impugned, but requires the Pro- 
? Ration of the Number of the Chapter, and of the 
Truth of the Rental: Therefore fuch Nullities are 

"iiiot received byWay of Exception, but remitted to 
Ihe Reduction ; and yet there is an Exception :tffom tips Rule, where the Alfumption confifts 

'i fa£lob and is not proven by the Writ impugned 5 
•and it is daily received by Way of Exception, as 
'this. That the Evident or Bond is null, becaufe it 
ds made by the Party being Minor, habens cura- 

:stores, and without their Confent. 
313. Item, There is alfo an Exception from the 

pther Part of the Rule, wz. Where the Propo- 
‘Ifition is founded upOn Law or Cuftom, and the 

MTumption either negative, or proven inftanter 
by the Writ impugned, and yet is not receivedfoy 
Way of Exception : As if a Tack of Teinds be al- 
edged null upon the Adi of Parliament 1594, ^e-* 
:aufe it is fet without Confent of the Patron ; 
t’hich Nullity is not by our Pradtique admitted 

I 2 by 
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by Way of Exception, whereof the apparent Rea* i 
fons are thefep imo, Becaufe it is a Right oi] 
Tack flanding cled with Poffeffion. zdOj Becaufti' 
the Adf of Parliament 1594, fiatuit taniim pro- , 
hibendo, & tion addit claujulam anullantem vel ir- j 
ritantem. 

314. This Difference was alfo of the Civil Law. 
inter leges jubentes $3 prohibentes • and by the CM 
pinion of the DoClors, Lex prceceptiva vel affirm - 
mans non fortiebatur effebhm abfque declaratoriai t nifi prceceptivx legi adhxreret claufula irritans :. 
fed de lege prohibitiva, ex opinione dotlorum^ non, 
efi necefft, tit fubjiciatur claufula irritans y quia ip- 
fa probibitio reddit affiim aliter gefium invalid 
dim. 

315. By the Cuftom of Scotland^ thefe fubtile. 
Diftindtions are not attended j but all ISIullitieSv 
are to be purfued by Way of Adtion, except where; 
the Law declares the Deed null by Way bf Ex-^ 
ception or Reply. 

316. Memorandum^ Improbation and Fakhood ■ 
are ever proponable by Way of Exception or,Re-:, 
ply, if it be proponed debito tempore, hoc eft^ ante. 
litem cont eft at am, where the Writs were produ-% 
ced in initio litis : But if it was not proponed be-:. 
fore Litis-conteftation, Writes being produced as 
faid is i in that Cafe the Improbation is repelled,^: 
and referved by Way of Adtionj and that becaufq;, 
it is prefumed by the Lords, that it is done animcr^ 
differendi litem. \ 5 317. But if the Writ offered to be improven^, 
ivas not produced in modim tituli,ante litem con- , 

tef atari: 
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t eft at am ^ but in modum probationis • in that Cafe 
Improbation is ever received by Way of Excep- 
tion ^ and it is fingulaf in this Cafe, that there 
vill be two Litis^conteftations in one Caufe, feeing 
this Imp'robation is ever proponed poft conchifionem 
'n cauj'a. 

318. Jteni^ Improbation being proponed by 
Way of Exception before inferior Judges, the fame 
"tan be fdlpwed only by the direct Manner, and 
it iot by the indirect, becaufe the Lords of Seflion 
re only Judges to the indirect Manner of Impro- 

‘ at;on.. 
319. Item^ The Party Improver cannot come 
the indirect Manner, where the dire6t is fully 

^tant ; that is to fay, where all the Witneffes in- 
‘irt in the Writ, and Writer thereof are living 
^ ad examined ^ but where fome of them are dead j 
"i that Cafe they come to the indirect Manner 
• rr prafumptiones & indicia. 

3 20. And where the Improver has the Benefit of 
•i ving in Articles of Improbation in the indirect 
• [anner, the Party againft whom Improbation is 1 foponed, has alfo Place to give in Articles of 

;' pprobation. 
•.321. Item, In the difcuffing of the Articles of 
approbation and Improbation, hoc eft fingulare, 

1 at the Lords will not only receive the Depofiti- 
• s of Witnefles, but alfo examine the Parties up*' 1 Oath; wherpas, in all other ProcefTes, Oath* 
d Witneffes are not compatible. 
322. Item, In all Improbations, either by Way 

' Action or Exception, the Party who offers t© 
I 3 im- 
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improve, muft configna certain Sum of Money, J; 
at the Difcretion of the Judge, which he will lofe,) 
if he fuccumb $ and take up, if he prevail 

323. Item, Improbation either byWay of Afri-'r 
pn or Exception cannot be proponed againft the 
Extraft of an Evident, but againft the principal s Evident itfelfj and therefore commonly in all Im- J 
probations, the Clerk-Regifter and his Deputs, in t 
whofe Hands the principal Writs remain, by War-; h 
rant of the Regifter, are fummoned for ExhibitiT, 
pn thereof. 

324. Item, It is to be remembred. That all Di-t 
lator Exceptions are to be verified inftanter, other- \ 
>vife ought to be repelled. 

325. Item, All declinator or dilator Expepti- '. 
pns muft be proponed before the Peremptor, o- \] 
therwife they will be repelled : And yet a Horning, ' 
which, in EfTeft, is but a Dilator, may be propon- 
ed omni tempore for debarring of a Party either! 
before or after Litis-conteftatiou, and ficklike of; 
Excommunication. 

326. Item, In Aiftions of Removing, the De- 
fender is obliged to find Caution for the violent1^ 
Profits, at the firft Term after Litis-conteftaticn j 
and if he fail in finding of Caution,Decreet will bej; 
given againft him for that Caufe to remove, ex-?!: 
cept the Purfuer have a Reply to be proven,! < 
whereupon he ufeth more Diets, and Terms oil 
Probation; for in that Cafe the Judge ufeth ta|f 
give the Defender longer Time, and Occafion tai 
find his Caution •, albeit in my Opinion, the Pur-ji 
fuer may take a Decreet for not finding £autionJ: 
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, albeit he prove not his Reply. But the Purfuers 
, of Removings, are commonly loath to take Decreet, 

while their Reply be proven, if they be fure to 
:• prove the fame. 

327. Item, This is a common Exception in Re- 
i movings. That the Defender bruiks a Part of the 
• Lands contained in the Romoving, by a good 
1 Right flowing from the Purfuer, or from any o- 
r* ther Perfon, and bruiks the reft pro indivifo ; or 

otherwife bruiks fome Lands not contained in his 
Summons, either by a Right, or as Tenant to a 

'■third Perfon $ and that he bruiks the Lands from 
•which he is warned pro indivifo therewith, And 
thefe Exceptions are ever found relevant in Law, 

•and cannot be taken away by any Reply, except 
>this one. That the Lands are divided, or feve- 
\ rally kend and known. 

328. Item, In Removings, this Exception is 
fufually proponed, That the Defender is Tenant to 
i fuch a Third Perfon, who has Tack and Afledati- 
pn from the Purfuer for Terms to run the Time 

•pf the Warning, at leaft who bruiks taeitam 
f relocationem ; which Exception is fometimes ad- 
imitted, fometimes repelled, according to the Sub- 

ic Ifance and Circumftances of the Caufe, and the 
• Length and Shortnefsof the Time fince the Tack 

,Expired. 
329. Item, This Exception is ufually in Re- 

1 novings. That the Purfuer,fince the Warning,has 
•eceived Mail and Duty from the Defender j and 

< o acknowledged him to be a Tenant, or that the 
Tenant has done Service, which is a Part of the 

I 4 Duty 
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Duty of the Land. W hich Exceptions are rele-; 
Vantj but with this Caution, That the Mail and ( 
Duty received, muft be of the Year after the War- r 
ning is made j for as to the Year in which the t 
Warning is made, the Tenant has Right to the f 
Crept after the Warning, arid is obliged to pay Du-1 
ty to his Mafter therefore $ which is ever paid r 
after the Whitftlnday at which the Warning is made, j 
' 330. hein^ Albeit the Tenant carry away thejjif 
Crept of Corns after he is warned, yet he has no 
Right ito the Grafs after IVhitJunday ; but if he it 
tneddfe therewith, he may be purfued for the vio- i 
lent Lrofits of the Grafs. 

331. Item, This Defence is commonly recei- t 
ved in Reinovihgs, That the Purfuer pro-'e 
mifed' to the Defender not to remove him 'a Year < 
after the Warnings and this Exception is probable^ 
by Witneffes. But if the Exception be proponed 1 
upon a Promife made for Life, or for more Years| 
than one, it is not probable by Witnefles, but by | 
Writ or Oath of Party. 

Of the Diverfity of''Decreets. 

332, W ^ ® Decreets of Removing were | W given before the Sheriffs of old, there |: 
could no Doming be direft thereupon, till the 
Party Obtainer of the Decreet, did purfue the 
Party agairift whom the Decreet was obtained be- 
fore the Lords, to hear and fee Decreets and Let- 
ters conform, granted thereupon: But now by the late 
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late Aft of Parliament 1606, 10, this Deqteet 
conform is not neceflary? but Letters of Horning 
may be direft upon Decreets of Sheriffs, upon Sup- 

: plication to the Lords, without Citation of the 
: Party. But when the Party fupplicates the Lords 
• to get Letters of Horning, he muff lhe\y ffis De-? 
i creet, with the Precept raifed thereupon, and the. 
^-Executions thereqf raifed upon 15 Days Warning, 
:: to the Clerk of the Bills, ; 

333. Item, Decreets, or Letters conform, are 
■j now commonly craved upon Rolments qf Courts, 
;■ of Decreets of Baron-Courts. 

334. Itqm, Decreets conform are alfo craved 
. upon Gifts and Prpvifions to Benefices or Penfions, 
• or Tacks of Teinds^ ip which there is no Citation 
pf any particular Party, but alien^rly a general 

. Citation upon Six Days Warning at the Parifh- 
i Kirk, upon Sunday, or at the Market-Crofs of 
; the Sheriffdom i albeit, if the Purfuers pleafe, 
they may fummon particular Parties who have In- 
tereft, to hear and fee Decreet and Letters con- 
form granted, 

335. Item, By Aft of Parliament 1592, cap. 
140, all Letters of Horning generally direft, 
againfi all and [undry, are prohibited ; and yet 

: the Lords, by their Praftick, fuftain fuch Letters, 
if the .Party be charged for Payment of a Duty 

tie ufed and wont to be paid by them. 
336. Item, When Decreets are given before 

■ the Lords of Seflion, either conform to the De- 
' m erects of inferior Judges, or upon Summonfes ufed 

1 aefore themfelves via ordinaria, fo foon as the 
Decreet 

! 
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Decreet is given, the Decreet itfclf is an imme- G 
diate and fufficient Warrant to any Writer to the ir 
Signet to raife Letters of Horning and Poinding ; 
thereupon, and that without Bill or Supplication l 
made to the Lords ; and the Writer to the Signet L 
writes to the End of thefe Letters thefe Words, ft 
Per Decretum Dominorum Concilii. But when Let* rf 
ters are dire<5t, upon Supplication made to the 1 
Lords, the fame bears, Ex deliberation? Domino- • 
rum Concilii. 

337. Item, Where Bonds or Contrails are re- ( 

giftred in the Books of Council by Confent of the it 
Party, bearing this Claufe, Sthat they confent, that 
Letters of Horning and Poinding fhall be direct up- 
on a fimple Charge of fix or ten Days IVarning : 
The fame are warrant to the Writer to the Signet t 
to draw up Letters in the fame Form as if the De* - 
creet were given before the Lords upon Citation it 
of Party. 

338. But there is this Difference betwixt Let* ; 

ters of Horning upon Decreets conform, upon a u 
general Citation, or upon regiftred Bonds or Con- 
trails, which are accounted Decreets on the one 
part, and Decreets given before the Lords, by Ci- 
tation of a particular Party, which is called via \ 
ordinana For the Firfi may be fufpended upon 
whatfoever Reafon is relevant of the Law, and 
the Reafon muft be difcuffed in jure, without re- 
fpe6l of a Decreet ftanding : But in the Second. 
Cafe, where a Party is cited particularly, albeit 
Sufpenfion be raifed againft the Decreet; yet when 1 
the Sufpenfion comes to be difputed, the Party j 

Obtainer 
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■ SObtainer of the Decreet has this Privilege tp op- 
t pone againft all the Reafons of the Sufpenfion (ex- 
1 cept they be Deeds done by the Charger lince his 
5 Decreet,) That notwithstanding the Reafons, his 
Letters of Horning ought to be found orderly pro- 

^ ceeded, in refpe<ft of the Decreet ftanding unre- 
■ duced ; and the Reafon hereof is, that a Decreet 
teing given againft a Party particularly cited, it is 

i. thought agreeable to Juftice to debar him by way 
bf Sufpenfion, in refpett of his Contumacy, and to 

. put him to the Trouble and Neceffity of reducing 
: the Decreet. 

339. But if the Sufpender, finrnl £3 femel, with 
the Sufpenfion, intent Summons of Redudtion of 
the Decreet, and have his Reduction ready to be 

■ difputed at the Time when the Sufpenfion comes 
. to be difcufied ; the Lords are in ufe either to lay 

over the Sufpenfion till the RedudHon be difcufled, 
or elfe, if they pronounce Sentence in the Sufpen- 

. fion, they pronounce it with this (Quality, Sufpen- 
ding the Execution to fuch a realonable Time as 
they ftiall think fit, within which the Party may 
do Diligence to get his Reduction decided : And 
if at the End of that Time the Lords find, that he 1 was diligent, $3 quod per eum non fietit, they are in 

i ufe to prorogate the Term of the fufpending of the 
/Execution. 

340. There is another Cafe wherein via ordi- 
a naria is opponed to Decreets of Regiftration or 
[' Transferring; for albeit the Party be cited particu- 

I lady to hear and fee a Bond or Contraft regiftred, 
j pr to hear and fee a Decreet transferred, yet that 
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is not counted 'via or dinar ia^ becaufe the Sum-t 
mons concludes not the Party to be decerned to 
pay any Sum, or do any particular Deed, but on- 
ly to" hear and fee a Bond or Contraft regiftred, or 
Decreet transferred. VVhichConclufionbeing^//- 
qnii multiplex & fyUeciivim, comprehending all 
that, which is in the body of the Bonds and Con- il 
tracts craved to be. regiftred, or Decreets craved 
to he trarjsferred ; the fame cannot be. elided but by 
an .Exception total and univerfal, and as large and 
ample, as js the Gonclufion, viz. ‘ifbat the Bond 1 

craved to be regifired^ or Decreet crpyed to be. ‘ 
transferred^ is renounced and di[charged by the ; 

Pnrfuer in totum. 
341. And therefore, by the Praftick of the ] 

Houfe, a partial Exception is never admitted a- 
gainft a Summons of Regiftration or Transferring. 
But notwithftanding thereof, the Lords will ordain 1 

the Bond to be regiftred, or Decreet transferred; 
referving to the Party Defender his partial Exce- 
ptions to bedifculfed byway ofSufpenfion. 

342. But where the Lords find, that there is fome 
Probability in the partial Exception, and that the 
Defender, in refpeht of the Greatnefs of the Sum 
cpntained in the Bond or. Decreet, will hardly be 
able to find Caution at the Time qf the. Sufpenfion; 
They are in ufe to grant Sufpenfion pro prime, 
without Caution or Confignation. 

343. Item, At other Times they are in ufe to 
referve the partial Exceptions to be difputed by 
way of Sufpenfion, with the like manner of Proba- 
tion as was competent, if the fame had been ad- mitted 



t^e of ^ecteet^. 13 3 
tnitted againll the Summons of Regiftration and 
Transferring i and the Reafon and jullice of this 

1 is evident, for the Defender would have Terms of 
i Probation, if his partial Exceptions were admitted. 
! But when the fame comes to Sufpenfion, wherein 

all muft be proven infianter^ according to the Pra- 
!:<ftick, he will get no Term of Probation, except 
|;the fame be particularly referved to him. 

344. Item^ Albeit partial Exceptions be not .ad- 
mitted againft Summonfes ofRegiftration or Tranf- 

Inferring, yet if the. Defender-propone feverally as 
1 many partial Exceptions as (being conjoined) will 
! elide the Subjediofthe Summons intotum^ the fame 
1 is admiffable. 

, 345. Item) There is a great difference betwixt 
Decreets given via ordinaria -, that is to fay, by a 

I particular Citation of the Party ad effettum partial- 
, larem^ and the other Decreets either given by 
j Confent, or upon general. Citation, and alfo De- 
ijcreets given upon Sufpenfion, which are alfo 
li counted to be opponed to via ordinaria: For where 
i a Decreet is obtained againft a Party being law- 
ffully cited ad effecium particularem^ if it be obtain- 
ised againft a Party not compearing, it has the Be- 
Hjnefit of a Decreet ftanding, ay and while it be re- 
iduced, at fitpra : And if it be obtained againft the cParty compearing, it is unreduceable, and he will 
jinever be heard to call the fame in queftion, becaufe 
l either he proponed his Defences, which were dif- 
' cuffed in his contrary, or he omitted the fame, be- 
tiing competent in prima inflantia j and in refpeft 
Wf his Omiffion, he will never be heard to reduce 

in 
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in {efunda. But in all other Decreets the Party * 
has Liberty to propone whatfoever Reafons, by S 
way of Sufpenlion : And albeit Decreet be given 
againft him in that Sufpenfion, yet he will be heard i 
to fufpend de novo, upon new, Realbns, notwith-1 

ftanding the fame was competent to him the Tihaef1 

of the railing ofthe firft Sufpenfion. 
346. And in the Decreets of Sufpenlion which 

are given betwixt Parties compearing, they are in I 
worfe Cafe than in the Decreets given upon Sum-« 
monfes via ordinaria ; in which. Sentence given i 
parte comparente, cannot be reduced, neque fuper 0 
eifdem deducts, • neque fuper competentibus & omif-1 
fis : Whereas in Decreets given upon Sufpenlions, f 
Parties will be heard to fufpend, not once only,, 
b|Ut many Times after, providing the fame be raifed 
upon new Grounds which were not difculled in for- ; 

mer Sufpenlions, notwithftanding the fame were ' 
competent, but omitted at that Time. 

347. Item, There is only one Cafe wherein the * 
Lords will not admit a Party to fufpend upon a 0 
new Reafon, after Decreet given upon the firft Sufi-« 
penfionj which is this, Ifthe Charger* by the Suf-^ 
pender’s Omillion, be prejudged of his Anfwer !< 
and Defences againft the Reafons; as for Example, 
If the fecond Sufpenfion bear, That the Bond . 
whereupon the Letters are raifed is null, becaufe it ’ 
is only fubfcribed by one Notar, being in a Matter t 
of great Importance, above 500 Merks : And if < 
the Party Subfcriber fufpend in his own Time, butl'ii 
not upon this Reafon, and the Decreet was given < 
againft him j his Heitor Cautioners cannot fufpend ;t 
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[ ^ novo upon this Nullity^ in refpedt of the Decreet 
given againft .the Defunft compearing, and that 

1 the Charger is prejudged of his Defence againft the 
j faid Reafon of Nullity, viz. tfbat he would refer 
, the ’Truth of the Subfcription and Command given 
tjto the Notar, to the Defun&'s Oath) which cannot 
now be had, in refpett of the Defunff’s Deceafe. 
s 348. Item, Albeit Decreets given parte comp a- 

.rente, are irreduceable, either fuper eifdem deduclis, 
,}or upon a Reafon of Redu&ion which was compe>- 
, fent by way of Defence, in prima injlantia, and 
,(omitted ; yet there be fome Cafes in which fuch 
.[Decreets might be called in queftion by way of 
Reduftion, and that elthzvprincipaliter or in confe- 
qtientiam. 

349, Principaliter, where the ReafonsofRe- 
. dudion are either emergent, pofi litem conteftatam, 
»or noviter venientes ad notitiam : And in the e- 
mergent Reafon, there is no Queftion, if it was 

... emergent poft fententiam j but if it was emergent 
, only pofi litem conteftatam, fed ante fententiam, 
ithis Cafe, if it was proponed ante fententiam, 

d referved, it is competent; but if omitted ante 
ntentiam, it will hardly be admitted. 
350. And as to noviter venientes ad notitiam, 

ey have been often urged poft litem conteftatam, 
ante fententiam, and fometimes poft fententiam 
a Reduction: But the Lords were exceedingly 

ath to admit them, becaufe they thought it a lo* 
ig of all Sentences, and a Way to make lites in- 
litas, fpecially feeing notitia & fcientia have no 

.ipther Probation but the Oath of the Proponer, ex- 
j * cept 
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ceptthe Party be able to induce fuch pregnant Pre- 
fumptions whereupon he may enforce his Know- ; 
ledge in confequenUam. 

351. Decreets obtained in foro tontradiftorio ■ 
may be reduced in fecunda inftantia, if the Infeft-; 

ment and Right, which was the Title of the Sum^1 

mons whereupon Decreet is given, fhail be cravedl; 

to be reduced or improven principaliteir which1' 
being done, the Decreet muft fall in consequential 
And in this Cafe the Defender cannot oppone th« 
Decreet obtained in foro contradiciorio, becaufe 
that which is craved to be reduced in conjequentiamy 
upon a relevant Reafon againft the Principal, can- 
not beopponed to elide the Reafon, becaufe thej' 
Decreet is craved to be reduced : But this Redu- 
ction of the principal Title is only admilfable, ‘ 
where the Reafons of Reduction are fuch as were - 
not competent by way of Exception oi Nullity, in ' 
prima inftantia ; for if the fame had been compe- 
tent in prima inftantia, by way of Exception, the * 
fame will not be received byway of Reduction in '■ 
fecunda. But if the fame was proponed in prima, ‘ 
and repelled, in refpeht of the Infeftment ftanding, 
then queftionlefs it will be received in jecunda in- \ 
ftantia. 

352. And hereupon may arife a great doubt of 
Nullities, which are competent both by way of 1 

Exception and Aftion ; and namely in Improba- ■ 
tions, whether the Omiffion of them in prima in- ? 
ftantia, will exclude them in fecunda , de quo cogi- 1 

tandum. 3*3. Item, 
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5 353. Item^ According to this Courfe, Retours, 
:hich by the Law were irreduceable after three 
’’ears, if the fame be purfued principally, may 

, e reduced in confequentiam^ after twenty or 
airty 3 if the Rights and Infeftments, which were 

„je Grounds whereupon the Retours proceeded^ 
lali be craved to be reduced principally and pri- 

marily, and the Retours to fall in confequentiam. 

Of Affignations. 

, 5:4. A N Affignation made by an Heritor of 
jfl Lands to the Mails, Farms and Duties 

jereof for a certain Number of Years to xome, 
J,hile a certain Sum be paid which was owing by 
, He Cedent to the Alfigney, is not babilis modus 
'i eftablilh a Right in the Perfon of the Afligney, 

, :it allenarly, fo long as the Cedent remains Heri- 
'*r of the Lands : For if the Cedent refign the 

ands, in the Hands of the Superior, in Favour 1 f a third Perfon, who thereupon obtained Infeft- 
i |ent i or if the Lands were comprifed from the 

edent, and the Comprifer infeft: In thefe Cafes, 
|ie Allignev will be excluded from the Mails and 
| 'pties, and Benefit thereof affigned to him ; and 

: .e third Perfon who is infeft, either upon Re- 
^nation or Comprifing, will be preferred to the 
ffigney quoad the Mails and Duties of all Years 
ad Terms after the Date of the Safine. 

& 355- 
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355. Item, If the Right which flood in th 

Perfon of the Cedent, was a Right of that Natur 
which was tranfmiflable by fimple Aflignation, with 
out Saline, as a Right of Liferent: In this Cafe, th 
AfHgnation to the Liferent, being cled with Pol 
felfion, or lawfully intimate before Comprifin| 
will be preferred to the Comprifer, or to atiy otht 
lingular Succeffor. 

356. It is always to be underftood, that th 
Liferent be affigned formally; for if it be not foi 
mally alligned, but only an Alhgnation made < 
the Mails and Duties for the Space of two, thre 
or more Years : In that Cafe, if the Liferent t, 
formally difponed or comprifed thereafter, the A: 
lignation will not be valid againft a lingular Succe: i. 
for who acquires a real and fofmal Right with thj 
Liferent i and yet this may be doubted, becau:; 
whatfoever is affignable in whole, is alfo aflignab:; 
in part. And it is out of Queflion, that a LifL 
tent is difponable without Saline, and therefore 
part thereof may allb be difponed by Aftignation , 
But in my Judgment the Argument is Hot gooc; 
becaufe the Propolition is not univerfally true, ncf. 
yet the Ground of Law whereupon it is foundec 
yiuid eadem Jit ratio totius & ■partis • quia totum he; 
vet fuam diverfam rationem d part thus, & diffi 
runt omnes partes [eparatce d . toto conjtmffio : An 
therefore in this Cafe, where a Liferent may t 
difponed by Ailignation, it is meant, of the Lifejt* 
tent, quote 11:. s efi jus mate -, and by the makin 
thereof, the Liferenter irfoily and totally denuc I 
ed : Whereas, by Aflignation to Terms or part i 

cuh 
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'ilar Tears, the Right ftill remains, and the 
Hferenter is not denuded. And further, this AC- 
Ration to particular Years is attns de jure illicit . 

s • for if the Liferenter die during the Years : fponed, the Aflignation is null : And to clear 
Uat aliquid' totum eft cejjibilei tibi partes mn funty * appeareth by this Inftanee, that a Reverfion 

ay be difponed in totoy but not in partei quia eft 
s reale unicum 3 unitim in fe * but the general 
hopofition is true in perfonal Bonds, which ad- 1 it Divilion, but not in total Rights, qua habeni 

* \itatem juris pro formay as is in all Liferent Rights 
“rmally eftablifhed; and in the Titles of Bene*- 
%s provided ad vitamy which are Liferent Rights^ ;1;d difponable in toto by DimilHon or Refignation, 

* ?d not by Affignation to any particular Years of 
ie Rents thereof i And which is further, not by 

j :otal Affignation to his Liferent Right of theBe" 
:' "fice, whereof the Reafon is coincident with the 
:f rmer, becaufe the total Affignation denudes him 

*t of the Right of the Benefice, but he remains' 
itular notwithftanding thereof, becaufe the Title 

J the Benefice is not difponable by Affignation. 

Of Tailzies. 

••7. *TAHere is a Difference betwixt a Bond of 
A Contraft of Tailziej and an Infeffment 

Tailzie paft without Bond or Contraft j for an 
• feftment ©f Tailzie is ab initio voluntatis^ and 

K 2 remains 
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remains ever arbitrary and changeable at the Wil 
of the Maker of the Tailzie and his Heirs, excej 
there be a Claufe and Provifion infert in the bo< 
of the Inteftment or Procuratory of Refignati< 
whereupon it proceeds, whereby the Tailzier tii 
and reftrains either himfelf or his Heirs. But thei 
Provifions are extrinfick, and not of the Nature 
Tailzie. 

358. Item, As to the Bonds or Contracts 
Tailzie, they are either made ex caufa affettiom 
& viera donationis, or ex caufa onerofa, or by wj 
of mutual Tailzie. 

359. In Bonds of Tailzie made fine ulla cauffr^ 
except that of AfTe&ion, the common and receiv) 
ed Opinion is, That they are not obligatory, an| 
in EfFedl are counted Donations, mortis caufc^., 
which are ever revokable. Some think, that oblk 
gaut quoad hoc to make the Taifzie, and think th|. 
making thereof the Implement of the Obligation | 
but grant, that when the Infeftment of Tailzie ij 
perfected, that the Maker thereof may alter oj. 
change the fame when he pleafes, by refigning di. 
novo, and palling an new Infeftment with Changl 
of Heirs. 

360. And if this Opinion holds, it will follow, 
that a Bond of Tailzie will oblige alfo the Heir o . 
the Giver of the fame ad hoc, to perfedl the Tail '' 
zie^ and if this be granted, it will deftroy the fe- 
cond Part of their Opinion, which is. That the In* 
feftment of Tailzie may be changed after it is made 
for none can change an Infeftment of Tailzie afte: 
it is perfected, but they who are proximi and frf 
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1 the Tailzie the Time of the Change : But the 

. leir of the Maker of the Bond (being poflibly his J daughter) cannot be of the Tailzie, when the In- 
ftment fliall be expede upon her Refignation, 2 hich deftroyeth the fecond Part of their Opi- 
Ion. c 361. Their Anfwer to this is, That their Opinion 
»r the fecond Part thereof is fafe, in fo far as con- 
n-ns the Maker of the Tailzie, who having palled : i Infeftment of Tailzie conform to the Bond, hath 

‘ iberty to alter in his own Time when he pleafes; 
at if he die but change, in that Cafe they think, 
lat as the Infeftment of Tailzie cannot be altered 
» Prejudice of that Perfon who was firft in the 

HiccelHon of the Tailzie, fo the Bond which was 
*3t fulfilled nor revoked by the Maker in his own 
" "ime, is obligatory againft the Heir for ever, and 
et they will give Place to the firft Perfon of the 
■ailzie to alter the fame when he pleafes, as well 1 s the Lands may be annailzied by him, or com- c:ifed from him. But that a Bond of Tailzie is 

* Dt obligatory ad hunc effeffum^ to pafs an Infeft- 
■‘jent of Tailzie thereupon, where the Bond was 
adz fine can fa onerofait was decided in the A~ 

’:ion betwixt Walter Maver and Mr. 'fburnas his 
brother, whereof the Caufe was this : Walter Ma- 

his Father’s eldeft Son of the fecond Mar- 
Jage, and having only Sifters, gave Bond to Mr. 
Wbomas Maver Advocate, his eldeft Brother of the :)rft Marriage, whereby he obliged himfelf to re- 
ign his Lands and Tenements in the Superior’s 
tlands, for new Infeftment, to be given to bimfelf 

K 3 and 
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*nd his Heirs Male of his Body j which failing, t 
the faid Mr. Thomas his Brother and his Male1 

Thereafter, Walter being a facile young Man, an)'- 
moved to do fome Peeds in Prejudice thereof' 
and for Prevention thereof, Mr. 'Thomas ferved In1 

hibition againft Walter : Whereupon Walter ir < 
tented Summons before the Lords, to hear an !■ 
fee the Inhibition reduced, and Jimpliciter fufpenc ft 
ed. In which Caufe this Point was difputed, Ths.1 

as he might alter the Infeftment, if it were mad( I 
fo he might revoke the Obligement itlelf. And oh 
the other Part it was contended. That the Bon it 
behoved, to be fulfilled. But the Lords, by thei 
Interlocutor and definitive Sentence, Found tk '■ 
Keafon of Reduffion fore faid relevant^ founded up« 
on his Revocation of the Obligement^ and reduce, c 
the Inhibition^ and fufpended the fame fimpliciter - 
and that becaufe the Rond of Faifaie was given e: 
nulla caufa onerofa, but allenarly of Free-will, r 

362. But where the Bond or Contradl of Tail}: 
?ie is made for a true onerous Caufe, or wheri 
Tailzies are reciprocal in a Contra#;; in this Cafes 
the fame are not revokable but by Confent ofPartyj 
as was decided Sharp again ft Sharp. 

363. And yet fuch reciprocal Contrafts are re- 
duceable, where one of the Parties Contractor 
has in jris own Tjme done one or more Deeds com 
trary to the Contra#, by felling his Lands whicf 
he was obliged to tailzie, or doing of that whicfel 
may make him unable to fulfil the fame j as was 
found betwixt Spence and Spence, and betwuxt the 
Bari of Home and Qoldingknows. 

364. But 
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364. But where the Tailzies are not recipro- 

11 cal, or proceed not upon true onerous Caufes j 
s there is no queftion but the Tailzie may be bro- 

... ken by the Party Maker thereof, either by him- 
iffelfor by his Heir* except there be a fpecial and 
s exprefs Claufe contained in the Infeftment of 
a Tailzie, or Bond or Contract whereupon the fame 

■f,proceeds, Fbat it jhall not be lawful for bis Heirs 
% to break the fame j In the which Cafe, the Tailzie 

may not be broken, but the Party in whofe Favour 
f, the fame is conceived, may ufe Inhibition there- 

II; upon. 
eij 365- And yet there may be many Ways found 
•rout by the which this Prpvifion may be fruftrated; 
if; and there is no Queftion but the Lands may Jbe 
, is comprifed for anterior Debts contracted before the 

1 Inhibition. 
; l 366. Item, There may be fome Queftion anent 

5 the Debts contracted after the Tailzie, and before 
J the Inhibition $ but, in my Judgment, uponfuch 
, Bonds, Comprifing may be ufed upon Debts con- 
j' traCted ante inhibitionem, ufed againft the Party 
« Maker of the Tailzie, or againft the firft Heir of 

Tailzie who fucceedeth him as the next in the 
: Tailzie i becaufe the Party Maker of the Tailzie 
| remains Fiar of the Lands, and becaufe after his 

|i Deceafe, the firft Perfon of the Tailzie being in- 
; feft upon Retour, is alfo Fiar ; and every Fiar 
r may difpone upon his own Lands, except he be 
I lawfully reftrained: And therefore, multo magis, 
3; the Lands may be comprifed from them ante inhim 

kit i one m. 
k4 367. But 
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367. But to prevent and remeid this, there is a t 

new Form found out, which has thefe two Branch- ; es, w's. either to make the Party Contra&er of 
the Debt to incur the Lofs and Tinfel of his Right, * 
in Favour of the next in Tailzie, or to declare all i 
Deeds done in Prejudice of the Tailzie, by Bond, t Contradl, Infeftment qr Comprifing, to be null of : 
the Law. 

368. And as to the firft of thefe Provifions,'1 
there is noQ^ueftion but it will have EfFed: againft f 
the Heir of Tailzie ad hunc effeclnm, to exclude V 
him from the benefit of the Infeftment, in refped , 
of the Failzie committed by him againft the Con- - 
dition of the Tailzie; and this is certain quoad | 
Deeds done fmce the Tailzie. But if the Debt 
be, contracted before the Bond of Tailzie, it may . 
be controverted, whether if a Comprifing led a- j, 
gainft him upon thefe Debts, fliould be counted a ! 
Failzie ad hanc effefttm, to deprive him of the be- j 
nefit of his Infeftment, in Favour of the next Per- 
fonof the Tailzie: But in my Judgment it fliould 
quoad euniy becaufe he having accepted the benefit 
qf the Tailzie upon that Condition, he was l^ound 
to have paid his own Debts contraded before the 
Tailzie, to evite the Danger of the Failzie : For 
the Continuation of the Bonds and Debts unpaid 
after the Tailzie, are equivalent as if he had con- 
traded them after the Tailzie. But what if after 
the Conlprifing he redeem the fame ? %ueritur^ If 
Jemel GomniJJi'.m pojfit purgari, an non ? And this 
Point is very disputable /« utramque partem ; for. 
by the Failzie once committed, jus eft acquijitmi, 

to 
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to the next of Tailzie, & nemini pot eft tolli jus 
quafttum fine fuo confenfu ; and the like Ihould be 
in this, as \n apertura feudi by Alienation made 
without Confent of the Superior, wherein 5tis cer- 
tain, that if once Saline be given of Ward-Lands, 
albeit under Reverfion, and redeemed before the 
Superior intent his Procefs of Recognition, yet 
(the fame remains ftill a Ground whereupon the 
Lands may be recognofced. And on the other 
Part it may be alledged, That the Compriling not 
being a direfb Deed of the Heir of Tailzie, but 
:only inferred by Confequence or Equipollence,that 
jthe like cannot be here as in Recognitions. Next, 
'if it be redeemed before the intenting of the Pro- 
xefs by the fecond or ftibfequent Heir of the Tail- 
zie, all Prejudice ceafeth ; wftich muft be chiefly 
"refpetted in this Cafe i for ratio & finis provifionis 
is to tranfmit thePIeritage to the Heirs of Tailzie, 

! unhurt or prejudged; whereas in the other of 
Recognition, the chief Refpeft is not the Preju- 

;:dice, but the Contempt done to the Superior ; 
; which Contempt remains unpurged. In my Judg- 
ment I would admit Purgation being done before 
the Summons raifed at the Inftance of the next 
Heir of Tailzie, becaufe fuch Conditions are odi- 

1 ous in Tailzies, & contra libertatem dominii, & 
. jus commercii ; but after the Party is cited, to 

hear and fee him deprived of the Heritage for 
'the Failzie, it were hard to admit him to purge 
thereafter. 

369. Now if the like Ihould be,where 
the Heir of Tailzie has dire&ly committed againft 

the 
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the Provifion, by giving Infeftment of the Land*, 
either redeemably or irredeemably ? and if it ftiould 
be alike in this Cafe as in Comprifmgs ? de quo 
cogitandum $ albeit the Comprifing or Infeft- i 
ment might work quoad the Heir of Tailzie, to 
exclude him for his Failzie, yet there remains a 
Queftion to be folved. Whether it will work a- 
gainft the Creditor who has comprifed, or to 
whom Infeftment was granted ? To the which it is 1 

anfwered, Qtiod non^ except in two Cafes, viz. If 
the Lands were comprifed, or Infeftment were 
given poft inhibitionem ; or if the Tailzie did bear 
a Claufe irritant, declaring all Deeds done in Pre- I 
judice of the Tailzie,by Bond, Infeftment or Com- 
prifing null, ipfo jure. And there is no Doubt in h 
the firft Cafe, viz. fift inhibitionem. But in the 
fecond Cafe, there is fome greater Difficulty ; for ' 
here we fall in upon the Confideration of the fe- | 
condManner of Provifions infert in Tailzies; and i 
concerning thir Provifions, the firft Queftion to < 
be moved is. If they be lawful or not? Which 
being well folved, will clear all the other Quefti- ' 
ons. There is a General in the Law, which ap- 
parently will folve the Queftion, viz. ^v.od pri- , 
vatorum pattionibus non poieft derogari juri pu- 
blico : And therefore it is to be confidered, whe- ! 
ther fuch Conditions contain any Thing deroga- j 
tory to the Publick or not ; and whatfoever is- y 
therein exorbitant againft the common Law, in fo j 
far I think it null : But in fo far as it is allenarly 
obligatory betwixt the Parties, £3 omnes habentes 
jus ab iis^ 1 think it may ftand. The Common 

Law 
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Law ordains all Traitors and Rebels to be pu~ 
nilhed, not only in their Bodies, but in their Lands 
and Goods. Now, if the Heir of Tailzie commit 
Treafon, or be Year and Day at the Horn, I doubt 
not but. in Treafon, the Fee of the Land? will per- 
tain to the King ; and in Rebellion, by Year and 
Day, the Liferent y/iti falf ; and that notwith- 
ftanding whatfoever Form or Conception of 
the Condition contained in the Tailzie. Ra- 
tio, beqaufe Subjedis cannot agree and con- 
tradk upon fuch a Condition as derogates to the 
publick Law introduced in Favour of the King, 
and for Puniihment of Crimes. It may be doubt- 
ed if the like may be faid in other Superiors be- 
fidesthe King’s Majefty. To the which it is an- 
fwered, That .where the Superior has the only 
Intereft, I think he has prejudged himfelf^ be- 
caufe he has confented to the Condition contained 
in the Tailzie ; for a Tailzie cannot be made with- 
out Confent ofthe Superior i and if the Right and 
Infeftment grafted to the Heir of Tailzie, fhould 
be reduced at the Imtance of«the. next Heir, by 
Occafion of the Failzie, the Superior could not 
Oppofe againft the fame; and the Infeftment be- 
ing reduced, all Intereft behoved to ceafe, which 
the Superior might pretend by Virtue of that In- 
feftment which is reduced, either for Fee or .Life- 
rent. 

* 370. And as to any other Perfon befides the 
King’s Perfon, and the Superior, whether they be 
fimple Creditors or Comprifers, or have gotten In- 
feftment by Alienation, under, or without Rever- 

fion 



caufe they cannot have the Right, irifi cum fua 
conditione & cauja. 

Kota, Poinding muft always go before Com- 
prifing; and therefore fince I cannot poind but for 
a Debt, whereof the Term of Payment is come 
and bygone, neither can I comprife but for the 
like Debt. It is otherwife in Adjudications j 
for when I charge one to enter Heir to my De- 
bitor, that 1 may have ficklike Attion and Exe- 
cution againft him, as againft the principal Debi- 
bitor j if he renounce to be Heir, then I have Re- 
courfe contra bareditatem jacentem, that cnwe jus 
thereof may be adjudged to me, not only f<fr by- 
gone Debt, whereof the Term of Payment is ! 
come, but alfo for Debts which have trattum tem- 
poris futuri, as Liferents, &c. And if another Cre- 
ditor come in, he muft not only pay me all By- 
gones 3 but alfo give me Security for all Time 
coming, before 1 be holden to quite my Right in 
his Favour 3 and fo it feems that Comprifing is on- 
ly Execution, but Adjudication carries both Adi- I 
on and Execution. 

FINIS. 



A 

DISCOURSE 
O N T H E 

Rife andProgrefs 

O F T H E 

Law of Scotland, 

AND THE 

Method of Studying it. 

By Alexander Bayne. J. P. 

FortbeVfe of the STWENTS of 
the Municipal Law. 

EDINBURGH, 
Printed by Mr. Thomas Ruddiman, 1726. 



■ '2^ :.J< *08:1 
.3 H T , /: o • 

C.\ & 

r - : i < '■■■ * Ij 1.0 ' \v j 

i t a j, 

.H /ijiji boil: ■/ 

*1 *a ;• Y^3 .'i.^X3J/: *•;! 

■ , 



A 

DISCOURSE 
O N T H E 

Rife and Progrefs 

OF /THE 

Law of Scotland. 

the Sciences are, in the General, 
as they convey to our Minds the 

Knowledge of Truths of different Na- 
Tsm&U&i tures, by which we not only improve 
and cultivate the natural Lights of Reafon, but in 
the Exercife of our Faculties, in our Enquiries of 
that K ind, we attain to a Habit of difcerning ac- 
curately, the different Natures of Things, of di- 

ftinguifhing 
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ftinguifli ing them with Exaftnefs, and of judging [ 
better of them by thofe acquired Helps, than it is , 
poffible for us to do, by the bare Lights of our > 
natural Reafon, without the Aid of the Sciences : 
For, by their Means, we are enabled to range our [ 
Thoughts into better Order, and to communi- v 
cate and explain them, with greater Perfpicuity in ■ 
all Matters wherein we happen to be conver- - 
fant. 

Of all the Sciences, that which tends dire&ly to j 
the Service of Religion, claims the firft Place ; the i 
others being of a lower Rank, are prhperly diftih- 
guifhed from that of Theology, by the Name of 
Humane Sciences. 

Among the humane Sciences, that which has 
the neareft, and moft immediate Relation to the 
Order of Society, and to the publick Good, is, 
without Queftion, the Science of the higheft Cha- 
ra&er j and, as being the moft ufeful to Mankind, 
is beft entituled to the firft Place, and fuch is the 
Science of the Law. 

It is the Law which Regulates the Juftice that 
Men owe to one another, in ^ll the various Af- 
fairs and Intercourfes of Life ; and it compre- 
hends not only the Rules by which thefe Affairs 
and Intercouries are governed, but the Rules of 
the Fumftions, and Duties of thofe to whom the 
Adminiftration thereof is committed. 

As the Science of the Law, is that which is of 
the greateft Account to Mankind in general, fo, 
with refpeft to each particular State, is the Know- 
ledge of its proper Law j the Knowledge of the 

Laws 
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l Laws of other States and Kingdoms, is no other- 
s wife to be confidered, as truly ufeful to us, than as 
' it may conduce to the better Underftanding of 
: Dur own: For altho5 the Study of any Law en- 
f gages a clofe Exereife of the rational Faculties i 
•and by fuch Exercife, the Judgment and Under- 
i [landing is inftru&ed, whereby it becomes an Ac- 
■ pompliihmeht; yet ftillj I fay, the Knowledge of 

he Laws of other Countries is chiefly ufeful^ as it 1 hdy conduce to give us a more perfect Know- 
i [edge of our own ; for it is our own proper and 
; aeculiar Law5 which ought to be our chief Study. 
< ft.nd I may be bold to fay, That our own Munici- 

>al Law does not only recommend it felf to us^ 
> ihiefly as being ourss but alfo by its own inherent 
< Excellency ^ which will appear to us in a ftrong 
. Light, in this Confideration. 

I As the Laws of all the prefent flourifhing States 
)f Europe are in a greater or lefs Meafure form’d 
ifter thofe antient Models, wherein right Reafori 
hin’d forth in its brighteft Luftre j fo the Excel- 

i: fency of the particular Laws of any Countryj is 
■ generally afcrib’d to the nearer Refemblande they 
- kar to thofe admirable Laws of Antiquity. 

I Now in this View, our own Municipal Law 
; Compared with the Municipal Laws of other King- 
£ loms, Jawelb entituled to the firft Clali in Rank 

nd Dignity’,' 
Becaufe the Spirit of that Law, which has been 

■ b univCrfally received, fhines forth in our Law, in 
■ t moft confpicuous Manner, and bating the Re- 

gains of Feudal Law, which the Barbarity of 
L • late? 
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later Ages had introduced, and made unavoidably 
to us, efpecially in Matter of Succefllon $ the o; ther Parts of our Law, are either, form’d afte; 
<the Pattern of the Roman Law, or difettly borrow- 
ed from it, without the leaft Mixture of Northeril 
Barbarifm. 

Thus our own Municipal Law does not onli 
recommend itfelf to the Study of the Ingeniousj 
as it participates in a large Meafure of the Spiri; 
of thofe excellent Laws; of Antiquity j but by be- 
ing the eftablilhed Rule of the Adminiftration o 
Juftice in the Country to which we belong, thy 
Knowledge thereof becomes a neceflary Part o. 
Education to all thofe who either purpofe to fervtj 
their Country in a more publick Station, or wh<j 
defire to be ufeful to their Friends and .Neigh-! 
hours in a private Life. 

And fince the Knowledge of our Law is fo ne- 
ceflary an Accomplifiiment, it is a Happinefs thaj 
the Study of it is rendered fo much the more a-i 
greeble by its borrowed Luftre from the Romaic 
Law. 

The Hiftory of our Law lies very much in th<^ 
Dark j for our Lawyers of former Times hav^ 
left us few of their Works,, and none .of them ard 
of that Kind : So that we have but, few .Helps, tq 
guide us in our Enquiries-after the., Sources, fron] 
which many of our ancient Laws and Cult.oms havq 
fprung. 

In thofe Reigns of our ancient Kings, whereiq 
Civil Feuds and Difcords made the Ufe of Arms 
fo well know n among,, us, we are not to . expert 

to 
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to find the Veftiges of Law : For Laws were of 

) little Account, when every Head of a Family, or 
iChiefof a Name affiimed to .himfelf a Fewer to 
i determine all Matters of Controverfy with his 
i Neighbours, by the Dint ofhis Sword. And thfe 
3 few Laws which may have then prevailed, were, 
Mn all Probability, founded only in long Ufage and 
Cuftom j of whichj no Doubt, the Remains are 

31 blended and mixt with our prefent Law, althd* 
4 the Darknefs and Obfcurity which cover the Hi- 
oljftory of thofe antient Times, forbid us the Plea- 
sure to diftinguifh them from, thefe confuetudina- 
fi ry Laws, which are of later Date. . 

The oldeft Laws we have any Account of^ are 
:thefe of Kenneth II. who began to reign about 
She Year 834, of which Hett'or Ecefhis, and fome 
Others have given us a formal Regiftbr, but upon 

’ ■what Authority is altogether uncertain j and at 
: ibeft it is likely to have been no other than Oral 
■Tradition. 

However our learned Sir Thomas Craig pays 
that Regard to thefe Laws, as to . make Ule of 

‘their Authority to prove the Time when the Feu* 
idal Law was firft introduced into . Scotland 5 and 

:-on the fame Occafion he mentions fome other 
l.aws of Kenneth III. But Bill we are hot to 

stake that leanfd Author’s Notice of thefe Laws, 
f as a Proof of their being abfolutely authentick, 
when we confider the Occafion on which he men- 

iitions them, namely, to prove that the Feudal 
. Law was introduced into Scotland, before it found 
hits Way into England by the Conqueft : For that 

L % was 



IJ4 & Micomit on t^e mice, &c. 
was a Point which he feem’d to be very forward i 
to eftablifii $ and no Doubt the Paflion he had for i 
the Honour of his Country, would eafily and na- 
turally induce him to lay hold of the fmalleft 
Helps, and to build upon the Authority of 
Laws, which perhaps on any other Occafion he 
would have very much called in Queftion. I fay 
therefore, we are not blindly to receive them on 
his Word, fince we have no Manner of Account' 
of them, but in the Writings of Men who lived 
fome Ages after ; and to whom the Authority of 
thefe Laws in the Ninth Century, was as little 
Jcnown with any Meafure of Certainty, as it is to 
us at prefent. 

Next to thefe in Age are the Laws of Mai* 
•colm II. who began his Reign in the Year 1004, of 
which Six John Skeen affirms he has given us an au- 
thentic!; Collettion, which he has prefixed to his | 
Edition of the Books of.Regiam Majeftatem • but 1 
whether thefe are the Laws of Malcolm II. is i 
much to be queftioned. The learned Sir Henry < 
Spelman, among others, feems very much to doubt l 
of their Antiquity, in thefe Words, Plurima enim j 
illic vocabula recentioris aivijnores etiam nonnulli^ j 
magiftratuumque & minifirorum nomina. He ob- 
ferves in them the Guftoms, Language and Names 
of Magiftrates and other Officers of a much later | 
Age, and altogether unknown in thofe Times. 

This learned Author, who on feveral other Oc- | 
cafions does not feem in the leaft difpofed to de- I 
tra£ from the Antiquity of our Laws, is the more j 
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f o be regarded, and efpecially when he gives an Opi- 
nion in a Matter of which he was fo great a Judge, 
namely, the Antiquity of certain Offices, and cer- 
tain Words and Phrafes. He thinks that the Qf- 
jficers of the King’s Hoiiffiold, and Courts of Ju- 
dicature were not fo regulated at that Time, nor 
the Fees of thefe Officers fo afcertained as they ap- 
>eartobe in thefe Laws. And the Words, Wrung 
ind Unlauch, therein-mentioned, the Author of 

1 he Scots Hiftorical Library, Biffiop ISi coif on, 
p thinks were not inUfe in the Days of Malcolm II. 
; ?ir Thomas Craig fpeaks alfo of thefe Laws of 
t Malcolm II. as being authentick: But Hill it is 

or proving a Point, as 1 juft now obferved, that 
. \e was very defirous to eftahlifh; which is the 
j Dccalion of his giving them as Vouchers, namely, 
. (That we had the Feudal Law before the Conqueft. 
s t>f his Opinion however is the learned Bafnage^ 

jji his Commentary on the Cuftoms of Normandy ; 
ie takes thefe Laws which are aftrib’d to Mal- 
film II for authenticki and upon their Autho- 
ty, admits the Feudal Law to be of longer ftand- 
ig in Scotland, than even* in Normandy. 
But the firft confiderable Body of Laws af- 

iribed to us, is contained in thefe Books, which, 
, ;om their initial Words, are called the Books of 

> legiam Majeftatem. In the Compiler’s Preface, 
'ho feems to have been fome private Man, they 
re faid to have been collefted by the Order of 

...ling David, with the Advice and Council of the 

...fhoie Realm, as yell Clerks as Laick?. 
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That thefe Laws have been confidered as a Pari 

©f our:Law,-from the Reign ©f James III. down- 
wards to the Reign of C^r/w I. appears by fever 
ral CommiflSons granted at fundry Times, for re- 
vifing and correcting the Laws, wherein the Books 
of Regiam Mtiyeftatem are always mentioned as '& 
Part ©four Law. But whither that Colleftion, ai 
it ftands, would'^ave been fo efteemed, had thefe 
ComrtiilTions taken Effedt, has by fome been called 
in Queftionj and particularly by our learnet 
Craig, who rejedts the Authority-of thefe Book; 
with great Indignation, in thefe Words, Ut calz- 
ginem noftratiiim omnium oculis & animis offufan 
qua-que mifere hdfienus occcecati fuimus, detergam 
offero, nihil in. eis libris contineri quod od more, 
nofiros, five ufim moftrtm forenfem con due at, nequ\ 
unqiittm fcrip oris illius fuiffe inftitutum, ut am 
Koftris hminibns frodeffet, aut leges nobis praferi- 
beretautor enint eornm librorum fuit Ranulphus di 
Qlanvi'llk, Comes Ceeftriac, qui traSfatim de legu 
bus & confiuetiidinibas Anglice regnante Henrico Hi 
edidit. - 

It cannot be denied, but that there is a greai 
Refemblance between Glanvilfs Tkook, which be* 
gins with the Words, Regiam potefiatem, and ours 
which begins with thefe of Regiam majeflatem ; 
and to remarkable is the Refemblance in man] 
Refpedb, that the one feems to be the Copy oi 
the other ; but which is the Original, is the Que; 
ft ion > Sir Henry Spelman, talking of this, verj& 
modeftly fays, In presfatione, ■dij'pofiiione, canon 
verborum, zntegrorunique capitulorum textu, ade \ 

inter, | 
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'inter fe pajjim conjemiunt, mutatis pel afcriptis9 
qua utriufque gentis poftulat ratio, ut alter ex 

- altero manifefte cognofcatur defumptu$ ; fed an nos 
:■ e Scotia Jurisprudentiani nofram reportaverimus, 
^udicent alii. 

Some of the learned Antiquaries of our own 
«Country^ ha;ve endeavoured to prove thefe Laws 
I to have been collected in the Time of our David 
3. And were that fo, we ftiould have the Honour 

1 bf having given a Colleftion of Laws to England; 
For Glanvill, according to Sir Henry Spelman,, 

i non elatus eft Juftifiarius Anglia, was not made 
Lord Chief Juftice of England, till the Year 1180, 

1 X'hich was 25 Years after our King David's 
Leign. 

But I’m afraid that the Proofs of thefe Laws 
feeing collected in the Time of King David L 
; and into that l^hape we now find them, are Very 
Lame j For the moft material of the Proofs are 
■; thefe, ’That in the Statutes of King Willi dm, who 
began his Reign in the Year 1165, Twelve Years 
after the Peath of King David ; and in the Sta- 

tutes of ILlhg Aletiander his Son, fome of the Laws 
i pf King David, therein referred to, are extant in 
• the Books of Kegiam majeftatem. 

Now, w ith all S ubmiflion, that Argument proves 
j no more than this, That there are of the Laws of 
King David, in that Colle&ion, which may well 

jbe, but ftill the Bulk of what is there prefented 
f to us, may notwithftanding be of a later Date. 

That King David may have made and colleft- 
Ld fome excellent Laws, is not to be doubted, 

L 4 - from 

ii 
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from what Buchanan fays of him, Brat enim cut- 
vis Regum in cater is virtiitihus par, andiendi vera 
caufas tenuiorum facilitate longe fuperior. Si 
qiiis judicium falfiim judicaffst, res judicatas non 
rejcindebat, Jed judicem litis afiimationem coge- 
bat vitto pendere. 

A Prince fo careful of the Adminiftration of Ju- 
ftice, may well be thought to have enafted fome 
Laws: But thefe Laws ofhis, which we find in the, 
Books of Regiam majeftatem, do not there appear in, 
that firhple and plainJPrefs, which muff have been 
peculiar to his Time. TheStatutes.of and 
Alexander^ of a pofterior Date, preferve yet a more 
antieht Appearance than any of thofe which are tp 
be met with in the Regiam majejlatem. When we 
look at the Law of Death-bed, and that of Minor \ 
non tehetur placitare^ &c. in the Statutes of King 
William9 we find in them few Words, and thefe 
put together in a plain and fimple Manner, that 
gives an Idea of thefe antient Times ; But when 
the fame Laws prefent themfelves to us in the 
Books of Regiam majejlatem, they lofe all their 
Flainefs and Simplicity, and are adorned not only , 
with more modern Terms, but in all Appearance 
with Foreign ones". This every Reader of any' 
Tafte muft need$ be fenfible of, if he does but in 
the leaft compare th'em. 

But further, we find in the Regiam majejlatem ] 
a great many PafTages borrowed from the Civil 
Law ; and how the Civil Law fhould have been 
known in Scotland, in the Time of King David, \ 
I. is beyond the Comprehenfions of every one, 1   who ] 
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' who but confiders5that King David began his Reign 
in the Year i island that it was feveral Years after 
when the Pandedts being found at Amalphi, the 

j Civil Law began only to be taught in the Schools 
of one Jrnerius at Bononia : Who then can be- 

' jieve that Scotland fhould have caught fo many 
Fragments of Civil Law, as are to be found in 
Rcgiam majeftatem, at a Time when it was hardly 
yet revived in Italy^ after having been fo long bu- 

: ried in Ruins and Defolation, which had over- 
! fpread that Country where it had once flourilhed. 

In a Word, there needs no other Argument, 
: than that one to prove the Laws of Regiam ma- 
5 .jejlatem to have been colledted fome conftderable 
j! Time after King David, when the Civil Law may 
< f,reafonably be believed to have found its Way into 
j .Britain : So that what is faid in the Compiler’s 
] Preface concerning the Order of King David, muft 
: ;be underftood, with refpedt only to fome Part of 
! thefe Laws, which may have been King DavidZ-s, 
, but can never be referred to the whole Contents 
■ pf thefe Books, which muft needs have been the 

Produ&ion of fame later Age. It is not unlikely 
!{' that King David have made a Colledtion of 

. Lawsi and perhaps this very Preface may have 
.( belonged to them ■, and by fome Accident became 
jignorantly applied to the whole Books of Regiam 

. \ majefiatem, tho it truly belonged only to a fmall : Part of them; for Sir John Skeen has not thought 
fit to give us any Account of the Manufcripts 

i from which he colledted thofe Books which he 
... has joined together. 

There 



f6o a MttOttitt ott tfjc Kite, See. 
There is nothing more certain than this, that 

there are in thefe Books, Laws and Terms that 
were never known, nor made Ufe of in Scotland. 
Who is it, for Example, that has ever read in the 
Law of any Country, but of England, that fubfe- 
quent Marriage does not legitimate the Children1 

procreated before it ? But fuch is the Law of the 
Kegiam Majeftatem, which is a very pregnant 
Prbof, that Part of the Contents of thefe Books is 1 

borrowed injudicioufly from their Law : And for 
ought 1 could ever learn, there was never a Char- 
ter feen in ScotlMd^jhich. granted Lands to be held 
in Soccage j vet the Reglam Majeftatem fpeaks 
miich of that Tenure, which indeed is well known 
in the Etfglijh Laiw. But furely had any of our 
I,ands been ever held in Soccage, or had that 
been a Tenure known in our Law, we ftiould 
haVe feen many Charters of that Charafter, con- 
fidering how many of our oldeft Charters are hill 
preferved : For my part, I cannot well conceive 
what has made fo many of our Countrymen com- 
plain of Sir Craig, for declaring againftthe 
Authority of that Book, I mean of the whole Col- 
ledbion as it ftands ; for in my Opinion he has 
done more Honour to our Law in the difearding 
from it a Colle&ion of Laws, which he juftly fays, 
tiunquam au6loritatem juris, vel editto, vel prin- 
cipali conftitutione, obtinuit, never received the 
Sanction of the Legiflature, than thofe Men do 
who would blindly adopt them without Diftin- 
ftion upon a wild Imagination of their Antiquity, 
which has no Foundation. 

Thefe 
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Thefe Statutes, fubjoined to the Books of Ke- 

giam Majeftatem, of King William^ Alexander II. 
Robert l. David II. Robert II. and Robert III. 
are the ortly yndifputed Remains we have of any- 
written Law before the Reign of King James I. 
and they are of little more Lie now than to fliew 

| us the Sources of fome few Thiiigs which are held 
• for Law at this Day: But the Bulk of them is 
gone into defuetude, as are many of thofe Ads of 

i our Kings which are of a much later Date. 
Having thus confidered the few Remains we 

11 have of any written Law preceeding the Reign of 
■ i James I. and which for the moft part are now 

| ohfolete ; I come next to take a fhort View of the 
', two chief Sources from which our Law has fprung, 

the Feudal and the Civil Law. At what Time 
: I the Feudal Law may have been introduced into 
■ Scotland^ deems to be very uncertain : And to 

il j fettle that Pointy from what Helps may be gather- 
; ed from Hiftory, would require more Time than 
• I have at prefent to beftow upon it. Our learned 
: | Craig affirms, That the Feudal Law was in Ufe 
• j with us before it was received into England by the 
j Conqueft, and he thinks it likely that we had it 
; £ from France^ Ex contract a cum Gallis amicitia 

B monm frequentia, by our frequent Correfpon- 
; ! dence and Int^rcourfe with that Nation. 

It is from this Law we derive what is proper to 
■j; us in materia fuccejfionis hcereditariee^ five in ac- 

. : quifitione hcereditatis novae quam nos conquefimi dir ! twins five in amijficne. In matter of Succeffion, 
j and in the Ways by which we either acquire the 

Property 
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Property of Lands or lofe it, which makes a great 
part pf our Law. 

It would appear that of old there was a great 
Penury of any written Law with us, and in that I 
think we have been very happy j for having no 
written Law of our own, befides a few of our an- 
cient Cuftoms, blended with what we have got 
from the Feudal Law, wdiich in part may have 
been reduced into \Y riting, we have the more natu-* > 
rally had Recourfeto the Civil Law ; and as Craig 
{aysy?tbe Reafon thatAhe Civil Law has prevailed Jo 
little in France, Germany and Spain, and even in j 
England, and[o much with usjs this, itbat in thefe 
Kingdoms their Municipal Laws and Cuftonis have 
been all committed to Writing j whereas with us, 
there being a great Penury of any written Law, we 
naturally in mojl Cafes follow the Civil Law. 

I confider therefore the Civil Law, as having I 
become for fome Time our proper written Law j j 
and of this we find a very particular Proof in the j 
Chartulary of the Abbacy of Paifley, in which is re- 
corded in the Year 1234, an authentick Writing, 
intituled, Litera condemnationis mijfa Alexandra 
Regi, wherein are fet forth the Proceedings of 
the Dec amis de Garrick & Cuningham, & Magi ft er 
Scholarum de Air, who had been delegated by Pope 
Gregoiy IX. to judge concerning the Property of | 
the Lands pf Kilbuck, Inter Abbateni & Conventum j 
de Paiflet, & Gilbertum filium Samuelis de Ren- 
frew laicum. In this Letter the Judges not only 
acquaint the King, that they had given Judg- 
ment in this Matter, de confilio vhorum prudent mi. 
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; y tarn in Jure Canonico quam Civili peritonm eis 
'ajfidentiim ; but it appears likewife that they had 
put their Sentence in Execution after the Form, 
of the Civil Law, per primum & feetmdim Be- 
er et urn. 

The Churchmen were the chief Lawyers we 
;had then, and for a long Time afterwards ; and 
.to them undoubtedly it is owing that our Law par- 
ticipates fo much of the Civil Law, which they 
were naturally led to ftudy, becaufe of the Con- 
nexion between the Civil Law and the Canon 
Law, which it was fo much their Bufinefs to 
know. It is probable, fays Sir T’homas Craig, that 
yur old Court of Seffton was compofed chiefly of Ec- 
elefiafticks, who being well inftruffied in the Civil 
and Canon Laws, gave Judgment according to their 
Prefcripts. And when that excellent Prince, 
ECing James V. inftituted a perpetual Court of 
Beffion, he did not chufe out of the Nobility the 
Men of high Dignity and Honour to fill his Bench, 

■ &ut the Learned in both Laws, who following the 
ykoman Law in their Decifions, recommended it to 
Pofterity. 
' In thofe early Times, not only all the Law, 
»ut all the Learning, was with the Churchmen, 
pfomuch that even at the Inftitution of the Col- 
lege of Juftice, the moft part of the Judges were 
Gcclefiafticks; and there is little Room to doubt, 
ijut that Churchmen being Judges, and the Civil 
Law being fo nearly allied to the Canon Law, by 
ipng its Model and Pattern j the Civil Law came 
pus more to be made Ufe of, and in the greater 

Abun- 
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Abundance adopted into our Law than otherwife it 
would have been. 

Thus the Civil Law was at firft introduced, and 
by thefe Steps it has become fo conliderable a Part 
of our Law, fo that we not only follow its Rules 
and Decifions, chiefly in what relates to Moveables, 
as Sir Thomas Craig fays $ but alfo in Factions, 
Tranfedfions, Reftitutions, Arbitrations, Servi- 
tudes, Contradls of all Kinds, Evidtions, Pledges,, 
Tutories, Adfions. Exceptions and Obligations. 
I fay, we not only make Ufe of it in all thele Con- 
tradfs and Obligations, but by the Help of it we 
have given a juft T emperament to many of the Se- 
verities and Hardihips in the other Parts of the 
Law, and have made them more conformable to 
right Reafon and natural Equity. Thus in many 
of our Decifions, we find the Severities of Feudal 
Penalties juftly mitigated, from Reafons which the 
Civil Law had infpired. For to tell truly, fays Sir 
Thomas Craig, the Civil Law is fo diffufed through 
all our Affairs, that there hardly occurs a Cafe or 
Qiiejiion wherein the great Ufe of the Civil Law 
does not manifeftly appear. Herein, 1 fay, was 
our great Happinefs, that having no written Law 
of our own, we had naturally Recourfe to the Ci- 
vil Law i for if, as in other Nations, our own an- 
cient, and perhaps barbarous Laws and Cuftoms^i 
had been committed to Writing, we had like themti; 
been tenacioufly addidled to our own Laws, and# 
partially fond of what had been handed down to usi 
by our Anceftors, we had difdained to adopt the < 
Laws of another Nation, how much foever pre- 

ferable 
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ferable to our own. Thus our Want of written 
Law was our great Felicity, and thus the Civil 
Law became our written Law for a Courfe of ma- 
ny Years. 
r- Being therefore plentifully fupplied from the 
EPande&s and Code with Laws touching private 
Right i Our later Kings we fee have not found it 
leceflary to give us any confiderable Number of 
Laws of that Character. To what other Caule 
:an it be owing, that King ‘James I. has given us 
To few Laws concerning private Right, but that he 
[bund his Judicatures in Pofieflion of fo rich a 
[source of Laws, and fo well founded on the Prinr 
Sdples of natural Equity. 

: That Prince was one of the molt accomplilhed 
fVlen in his Time, and he had the belt Education 
i vhich that Age afforded. It \yas natural for a 
e frince thus adorned to apply himfelf to the Arts of 

\r government: And as he gave us many Laws con- 
erning the publick Policy of the Kingdom,,^ 

, /ioubtlefs he would have given us a greater Num- 
! ter of Laws concerning private Right, than he 
las done, had not the Ufe of the Civil Law, of 
; /hich he found his Kingdom in Polfeffion, made 

,. aat unneceflary. ! To the fame Caufe it mult needs;be paving, th^t 
,1 the Five following Reigns fo .few Law's were er jaded concerning private Right 3, and, this is fo 
jsmarkable, that if we reckon the whole Laws of 
j aat Character, which are recorded among the 

. d sdts of 1 arliament of the firlt Five James’s and of 
Jueen Maryy they will hardly amount, to the 

Number 
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Number of one Hundred. Now if the Civil Lav 
had not lent its Aid, it is not to be imagined bu 
the Difputes which muft have happened concern-1 
ing private Right, during the Colirfe of fo maijH 
Years, muft have fuggefted to our Parliaments th< t 
enabling a far greater Number of Laws touchinj it 
private Right, than that handful which appear t 
among our A<fts of Parliament. 1 confider there « 
fore the Civil Law as having been the Rule d c; 
Judgment in all Cafes, wherein our own particula i 
Statutes and confuetudinary Laws were filent: St % 
that the Civil Law was in old Times our prope h 
written LaW. [ 

In Courfe of Time as our Courts of Judicature 
began toflourifh, our Law gradually received Imr; 
provements j and what We borrowed from the Clr 
vil Law, was either adopted limply without an« , 
Alteration, or was varied a little, according an 
our different Manners and Geniusmade an Altera F: 
tion neceffary: And that was effetted, partly b r 
A<fts of Parliament touching private Right, whici \ 
increafed in Number in the Reign of James VL 
and his Succeffors j partly by the Decifions of out 
Lords of Seflion. And thus by Degrees our La\ LI 
is become what at this Day we find it; which the fc 
colle&ed originally from thefe Sources that I havt 
deferibed, yet is now by a long Tradt of Tim is 
made the proper and peculiar Law of our Court 
try. ^ 

Now altho* we have thus colle&ed and adopte« 
a proper Law of our own, which is partly writteru 
partly confuetudinary j yet as in the infinite Vs 

riet 
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lety of Cafes which daily emerge, fome QueftionS 
rill often occur which by no Rule in our Law 
an well be decided. Our Judges therefore have 
Lecourfe to the Civil Law, and are thereby fo far 
Jovernedi as they find the Rule of Decifion therein 
bt forth, nowife difconfofm and inconfiftent with 
>ur own Law and Pra&ick : And therein the 

t fudges are well juftified by feveral Adts of Parlia- 
j ientj whereby, it is declared^ fhat the Lieges 
; 'tall be governed by the King's own Laws, [that is, 
^ur own peculiar Laws and Cuftoms,] and by the 
Common Laws of the Keaim’, [that is, the Civil 
paw J fd that we confider the Roman Laws* 

ttyhich are not difconform to our own fixed Laws 
'i :nd Cuftoms, to be our Law. For in the Reign 

»f 'James V. we find the King’s Advocate com- 
jfiencing an Adtion of Forfeiture againft an Heir, 
pr the High Treafon of his Father, on no other 
-Foundation but the Civil Law $ which tho’ mur- 
kmured againft by the Generality of the Nation a* 

. Novelty, was yet juftified by the Parliament as 
vjlegal j and for no other Reafonj but becaufe it 
was agreeable to the Roman Law. And in King 
frames VI. his Tirne, we find the Legiflaturej in 
(he abrogating of fome former LawSj thought it 
Jaeceflary to give a non obftante to the Civil Law, 
jis well as to our own particular Laws and COnfti* 
njutions. From all which it manifeftly appears, 

I hat the Civil Law has all along been confidered 
.jis our Law, and is juftly made the Rule of Judg- 
risient in all Cafes wherein our Law is dent j and 

M whea 
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when fuch Decifions will prove nowife derogatory. 
to our own proper Laws and Cuftoms. 

Having thus briefly furvey’d the Rife and Pro- 
grefs of our Law, I fhall in the next Place turn 
my Difcourfe to what more immediately concerns 
the Work before our Hand. Some of you, Gentle- / 
men^ whofe firft Year it is to ftudy the Municipal! 
Law, muft be made acquainted with the general 
Plan of my Prelections, to which you are altoge^, 
ther Strangers: To the End that you may the betr; 
ter enter into the Advice 1 am to give you concern- l- 
ing the Profecution of your Studies. 

And as in this Matter of Advice, after what; 
Manner you are to ftudy, and to make my Prele- 
ctions beneficial 3 I muft diftinguifh you. Gentle- , 
men^ who have done me the Honour to be the ' 
Hearers of my Prelections in former Years, from: 
you who come new only to commence Students o£ 
the Law of your Country. 1 fhall firft therefore 
addrefs myfelf to you. Gentlemen, who are of this-V 
laft Clafs, and who are but entring upon this Stu- l 
dy, after 1 have given you a general View of my 
Method of preleCting. 

The Text I chufeis Sir George Mackenzie's In- , 
ftitutions, which is the moft complete Work of its 
Kind of any thing which that ingenious and learned ■. 
Author has left us. "Tis wrote very much in the 
Spirit and Manner of a Text Book, fhort and con- 
cife, and full of Matter. ’Tis plain our Author ‘ 
has had my Lord Stair's greater Body of the Law / 
in his Eye when he compiled this Inftitute, and to ' 
that ’fis probably owing that the Matter is remark- f : 

ably i 



Of tf)t Ifl&td Cf Scotland 169 
ibly more crouded in it than in any ether of our 
luthor’s Performances. What is it then we do 
lotowej in Matter of Law, to the Labours of the 
Luthor of the Original, my Lord Stair, when we 

f bnfider, that even this Text-Book has fprung out 
"f his larger Commentary ? And that without the 
Ireater Work of the one, we had not in all Proba- 
bility been favoured with the leffer Work of the 11 ther in that Perfection we find it. 
' | As there is then in every Page almbft of this fhort 1'hftitute, a great deal of Matter comprifed in little 
Loom, my firft Bufmefs will befhortly to give you 

“ur Author’s Meaning in other Words, and a little 
' tore copioufly than it was proper for him to do, 
■;ho meant only to deliver the Elements of ouf 5 taw for others to comment upon. This being 5 bne, I retouch the fame Matters in a more for- 

® sal Difcourfe, and I add to them fuch other Mat- 
tirs as are coincident with the SubjeCt of the Pa- 
* igraph Tm upon, which are to be gathered part-' 
'5 from my Lord Stair’s Inftitutions, partly from 
! se later Decifions, and fome of the other Authors 

j>on our Law. a‘ Thefe coincident Matters are fuppletory to Our ! |ext, and I give you References to the moft ma~ 1 rial of them in fhort Notes which I diClate. 
It will therefore be your Care, Gentlemen,- to 

‘ ke down thefe Notes as accurately as you can, : id to endeavour to make them your own but I 
n not to expeCt that you are, during the firft Jear, to examine the Authorities to which I re- 

■'jr with any great meafure of Study. 
M % The 
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The Text, as I already obferved, is to be yor 

firft Care, and you will find fufficient Work foryc^ 
at home in perufing the Text with Applicatio : 

and in confulting the Adis of Parliament to whi« ' 
it refers, and in writing over your Notes fair, ar ■ 
entring them into a Book from the loofe Pape' 
you make Ufe of here : Which fecond Writing •f- 
the Notes will have its own Effedl, and ferve ; 

imprint the Subjedl Matter of the Notes upon yoT 
Memory to better purpofe than feveral Readin 
would do. 

You’ll carefully examine and confider the Pof' 
tion of Text which happens for the Time to be he <: 
explained to you, and by a repeated Reading y«f 
would endeavour to commit the Subjedl Matt3: 
thereof to your Memory as effedlually as you can. ii 

Your next Care would be to read the Adis toil 
Parliament, which are quoted by our Author as tl : 
Authorities of what he delivers ; and compare tl 
Authorities with the Text, which will contribu*. 
to give you a right Notion of the Matter, and w to 
help you alfo to remember it the better. 

When you have thus confidered the Text ar 
the Adis of Parliament referred to, the next thii:. 
1 recommend to you, is, to recolledl thefe Matte' .' 
of Law which I have difcourfed of, that are rr 
in the Text, by the Help of the Notes which j it 
fliall didlate to you. You will find for the me r 
part in thefe Notes a Reference to fome Adis 
Parliament, fome Decifion or other Authority!': 
Now the Adis of Parliament referred to, I wou ^ 
have you in all Cafes to penile ; but I cannot a 

v. 
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Ife you to confult in this firft Courfe all thef* 
Authorities which I ihall cite : That would be too 
jreat a Task for you at the Beginning, and might 
ontribute rather to perplex than to inftrudt you- 
t is fit however you mark all thefe Authorities 
rith the View of being ufeful to you afterwards, 
nd that you may have them to confult when you 
Dme to a clofer Study j and to do that which I 
tall juft now propofe to thofe who are farther ad- 

janced. 
The prefent Ufe I propofe to you to make of 

aefe Notes, is to endeavour to underftand aright 
, !hat they contain, and to fix them on the Memo- 

r as well as you can j and to that End you would 
, sep them in Order. 

There is yet one thing I would particularly re- 
. ommend to you, and that is to glance over, be- 
. ue you come hither, the Text which is to be the 
-abjeft of Difcourfej that will be a Help to you, 
id a likely Means to underftand it the more per- 

, idfly, when you hear it explained to you in this 
lace : For you muft needs the more readily fol- 

.. w me in difcourfing upon thefe Matters, after 
j, >u have firft taken fuch a View of them your- 
.Ives, as your own reading of the Text can give 
*Du. 
. But you. Gentlemen, who are farther advanced 

.,ji the Study of our Law, and who have already 
.. me one Courfe with me, will find Subject Mat- 
,r, from my Hifcourfe, to note an Exprelfion 
metimes which may ferve either to enlarge or to 
uftrate the Note which you have already taken: 

M 3 And 
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And while others are employed in Writing, yore 
will perhaps find it needful to keep your Eye ore 
your former Notes, and to correct any thing irr 
them which perhaps through Inadvertency or Min 
flake you had not well taken down j by which 
means you will bring your Notes to be more corn 
reft and accurate than poflibly they are. 

But when you are at home, I’m to look for sv 
clofer and more extenfive Application from yoill 
than from the firft Year’s Students. YourBufm 
nefs it ought to be to confultthe Authorities I refen . 
you to, with Care and Exadlnefs j and from thenco 
to extend your Notes, and begin to form a Syd 
flem for your felves, which will be of the greatefi 
Benefit to you imaginable, and enable you to urn c 
dergo a ftridter Examination than you have ye |ar 
done, or than was proper for me to put you to ii! 
my firft College of that kind, while you was per ; 
haps a little raw, as well as I fomewhat unexpe ■ • 
rienced in the Matter of a ftrift Examination in 
You will by fuch Praftice be enabled readily tpi 
apprehend a Cafe, when I propofe one to yotit 
and become ready in the Application of the RuH . 
which decides the Queftion. 

It is to be my Care to fet before you the Prinih 
ciples of our Law in as agreeable a Light, and td 
explain them in as diftindt a Manner as the out] (km 
moft Application can enable me. In digeftinp 
with my felf theMethod of managing this Province r 
1 have had two Things chiefly in View : One is ti u 
aflift you fully to underftand and comprehend th'fc 
Principles of our Law in their juft Extent^ Am 
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the other is, to furnilh you with all the Means I 
could think of to enable you to retain them, and 
so make them your own, after they are fully com- 
arehended. 

For when we confider the Ufe of the Knowledge 
>f Law, it is not enough in the Study, thereof to 
mow and comprehend the Rules and Principles 
f it -3 but we muft be at Pains to fix them on the 
Memory : For what would it fignify to have once 
omprehended aright the Import of Rules and Prin- 
iples, if they are not well and diftindtly retained, 

: ? as to be in a Readinefs at all Times for Ufe and 
; Application. 
1 There.is no one Science wherein it is morenecef- 
Ary to have a ready Ufe of one’s Knowledge than 
hat of Law : For there are few Cafes which occur 
j» us that are anywife involved in Circumftances, 
: hich can either be well ftated, or the Queftion 
? "ifing therefrom clearly refolved and decided, 
it from a complex View of many Principles at 

!(ice. For in the Application of the Principles tq 
'!i irticuiar Cafes, one Principle is often limited and 

ftrained, fometimes enlarged and extended by a- 
lthery according to the particular Circumftances 

:i ‘ the Cafe: And it is impoflible to have this com- 
r ex View of Rules and Principles, but from a di- 
• n<ft Memory of them. As there is therefore no 
ae Science wherein it is more neceflary to have the 
; ady Ufe of one’s Knowledge than that of the Law, 

we ought to ftudy it after fuch Manner and Me-? 
bpd as will moft effe&ually commit Things to our 

M 4 Memory, 
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Memory, becaufe it is by the Memory alone w 
have the ready Ufe of our Knowledge. 

It has for that Reafon been always the Metho r 
of Students, efpecially thofe of the Law, to accon: 
pany their Reading with Writing j and withoi ; 
Queftion, the taking down in Writing the Sub , 
ftanpe and Heads of what we gather in the CourJ r 
of our Study, is of the greateft Benefit ; for th \ 
Aft ion of W riting being flower, and thereby layin 
us under a Neceflity to dwell upon the Subjef • 
Ramps a more lafting Impreflion: And the abridgl : 
ing and preparing our Notes and Excerpts, engs 
ges us in a clofs Attention, and proves a fort c 
Teft, by which we difcern, jf we comprehend : 
right what we are about; for one can never s 
bridge, till he comprehends well. For thefe Re:: 
fons, the Ufe of Writing in the Cpurfe of any Stu*, 
dy, and efpecially of the I,aw, which takes in : 
large a Field of various Matters and Things, t, 
produftiye of very real and folid Advantages : . 
imprints an accurate Memory of the Matters whie : 

have been theSubjeftof our Study ^ and an acci r- 
rate Memory of what we have learn’dj gives ; . 
the ready Ufe of our Knowledge : So that tb 
heft and cleareft Survey of the Rules and Prii 
triples of our Law which you can take in tb 
Place, will be of little Avail, if the fame Thin, 
are not laboured over again by your own priva 
Application. You are to cpnfider me only as a: 
ufeful Afliftant and Helper, to pave your Wa 
and to conduftypuina regular and conftant Trail - 
^up it is your own Carp alo/ie that can perfeft at 

accompli! I 
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[ accomplilh. You may here, I hope, lay the 

Foundation, and acquire a juft Notion and Com- 
prehenfion of Terms and Principles ; but it will 

■ depend on yourfelves to acquire the ufeful Remem- 
brance of them. All the Affiftance 1 can give you 
in that Behalf, is to offer you my beft Advice con- 

: cerningthe Means to acquire that ufeful Remem- 
: j brance. 

Our Text is to be your firft Care. You’ll in 
: this Place, I dare hope, fee its full Import and 
: Meaning; but the Queftion is, how to make it 

your own. The natural and ordinary Way, is 
{ frequent Perufal of that Portion thereof, w hich for 
. the Time happens to be the prefent Subjedt of Stu- 
, dy. But 1 am fenfible, that frequent Perufal of 
el fuch a thing turns irkfome. The Imagination 
.4 muft receive fome Entertainment from what we 

read,' otherwife there enfues a Wearinefs and dif- 
, relilh, which diflipateS the Attention, and gives 

to our Study the bare Form of it, without the Ef- 
ic fedt. This is a very common and natural enough 
c Confequence of a repeated Reading of the fame 

- Words, and yet a repeated Reading, or fome- 
!-tfc what equivalent, is neceffary to accomplifh our 
"rii End, namely, to acquire that ufeful Remembrance 
,ttii which I have already defcribed. 

Give me Leave .then to propofe to you a Me- 
= thod, which is fomewhat more laborious indeed, 
i than a repeated reading of the fame Thing, but is 

;'i lefs irkfome and painful, by being more emertain- 
r; ing to the Imagination ; and at the fame Time ex- 

fj tremely profitable and inftrudlive s and that is, to 
frame 
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frame and compofe gradually, as we proceed inji 
our College, each for his own private Ufe, a fhorcj: 
Syftem of Rules and Principles. 

I am not to imagine, that one who is but juif: 
entring upon his Study, and to whom Matters ol ? 
Law are altogether new, will be able to form anyti 
Thing of this Sort, in any tollerable Manner j andii 
indeed I would not advife one, at the very Entry, ( 
to grafp at more than he can well accomplilk s' 
The Text itfelf, and the Adis of Parliament, i 
which I lhall refer to, with the Notes which I 
fhali diftate, confidered attentively, and with Care, 
is all the Subjeff of private Study, which I dare re-; 
commend to one who has never ftudied any Law • 
before; but thofe who have either been ftudying : 
the Civil Law, or who have acquainted themfelves; • 
a little with our own, ought to carry their private 
Study its full Length; to confult the other Books t 
of our Law, and to have a View of colle&ing for;; 
their own particular Ufe the Flowers of their i 
reading, and of forming them into the beft Shape, r 
and difpofing them into the beft Order they can. j 

But before I point out the Materials, which are j. 
to compofe this Syftem of private Ufe, I muft 
firft take notice to you, how eafily thefe Flowers! 
may be gathered, and the Afliftance you may ex->! 
pe<ft from me for that Purpofe. 

You will obferve, That our Author’s. Manneti; 
of Writing, is not to lay down the Principles oil 
our Law, by Way of Polltion, and in detatchedk . 
Sentences, but after the Form of a continued Dif- - 
courfe, by which he connetts often in the fame) 7 J , 
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r Paragraph feveral Matters ^ which, tho’ bearing a 
t natural Relation to each other, and very often a 

neceflary one, yet ftill as they are diftindt Mat- 
iters, they may befeparated ; and, for the ; Sake of 
{'greater Perfpicuity in the Explanation^ it is fit to 
i feparate and diftinguilh them : Therefore, in the 
1 interpreting of our Text, I chufe to paraphrafe 
;;jevery the fmalleft Portion of it, that comprehends 

a Matter which will fuller to be viewed feparately 
■, ;from the other Matters to which it is joined, to 
1 the End that nothing in the Text mapefcape us. 
^ Thus I mark out, and parcel the Contents of every 
{i Section in fuch a Manner^ that you cannot fail 
j 'to take Notice of every Thing that is material in 
it, and to difcern and diftinguifli the eflential Cha- 

,1 radters of every Thing therein treated oof. From 
1 the Text therefore, with an eafy Appficitrion, you 
tsjfcpay be able to extradf in your own PhrTfe and Ex- 
:: preffioriy the effential Rules and Principles ; and 
i thefe being committed to Writing, I would pro-" 

>, pofe, fhould ferve for the-fir ft Materials of your 
Syftem., \ 

; After having paraphrafed the Text to you, I 
rftiall have Occafion to take Notice of fome few 
;• Rules, which are not to be found in the Text i 
ithefe Rules fometimes extend, and fometimes li- 
jmitthe Principles in our Text ; and, as they oc- 

j cur, l lhall firft Difcourfeof, and then diftate them 
itoyou, to ferve as another Ingredient of vour 
-d Syftem. 

But becaufe your Time here will not permit 
i much Dilating, and much of it would become te- 

?i-1 dious 
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dious to you. And whereas there are many o- 
ther Matters belides thefe Rules, which our Text 
wants, confifting fometimes of pradlical Obferva- : 
tions, or concerning the Hiftory of our Law, ; 
which will deferve your particular Notice and Re- | 
membrance : Therefore I purpofe, as a Help to 
your Memory in that Behalf, to quote to you 
either fome Decifion, fome Aft of Parliament, or 
fome other Authority from our Law-Books, which 
may ferve to illuftrate and explain the particular 
Matter difcpurfed of, and from which, by con- ' 
fulting the Books referred to, you may call to j 
Mind, and make your own, what without the Help | 
of fuch Reference would efcape you. But then, j 
in taking down thefe References, it will always be I 
neceflary to .fubjoin a Word or two, to charafterife I 
the Matter for which the Reference is made, fo as 
to diftinguilh it ; otherwife fo many References, 
without a diftinguiftiing Charafter to each one, 
would in your private Study perplex you. What 
you gather from thefe References, will deferve its 
Place in your private Syftem, which is, you fee, to 
be compofed of the Rules of Law contained in 
the Text; and the Notes which you take down 
here, together with fuch Enlargements of them as |1 
your own private Study ftiall enable you to make ; 
from thefe References. 

The firft Ingredient then of your private Sy- 
ftem is to be collefted from the Text. 

It may appear perhaps to fome, to be a need- 
lefs and unneceifary Trouble to excerp any Thing | 
from the Text. 

But 
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But we are to confider. That when we attempt 

to exprefs our Author’s Meaning in a different 
Phrafe and Manner, and thereby to make it as it were 
our own, we not only commit the Matters which 
it contains, more effectually to the Memory, but 
we are thereby naturally guided to a ftriCter 
Search and Enquiry into its full Meaning, by ex- 
amining whether we have fully expreffed it: And 
in this Exercife I can affure you we fhall often 
find in our Author fomewhat meant, which we 
fhould not otherwife have adverted to, if we had 
not attempted to exprefs his Thoughts in our own 
Way. 

1 do not mean, that you are to excerp the Mat- 
ters in the Text in their very Words, but that 
you fhould colled them in your own Words, at 
leaft give them a different Call, and mould them 

; into another Shape $ for the great Benefit which I 
! propofe you are to reap, will arife from the Study, 
to exprefs what our Author delivers in a Manner 
different from what he has done, taking Care al- 
ways to mifs nothing that is Material j for in that 

: Cafe you will find two Advantages, namely, Com- 
| prehending fully, and remembring diftindly. 

’Tis impoffible for me to fuggeft to you any 
particular Directions how you may accomplifh 
what I am now propofing. One muft be gover- 
ned therein as his own Fancy and Judgement di- 

, reCts him : For all the Help another can poffibly 
give in a Matter of this Sort, is to point in the 
General at what may be done, and the Ufe of it, 

but 
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but the Manner and Way of Execution mull be ► 
left entirely to one’s felf. 

The Way in general by which I conceive you t 
may beft accomplilh this Part of your Study, 
which relates to the Text, is j 

Firft, To obferve in each Paragraph how far * 
the Subjett-Matter thereof can be branched out ;- 
into two or more diftindt Particulars. 

The firft Thing you are to obferve in each Pa- * 
ragraph, is, how many Particulars the Subjeft-^ 
Matter thereof will bear to be divided into : And; 

the next is, To form thefe Particulars into fo ma- ‘■ 
ny feparate and diftinft Articles. The fewer1 

Words the Articles are conceived in, the better* 
providing that nothing of the Matter is loft.' 
When you have thus converted a Portion of the; : 

Text into Articles, you are next to fubjoin the ' 
Notes 1 give you in their proper Places, as addi*: 

tional Articles. Your laft Care is, to add to alii' 
what further Enlargements you lhall gather from^ 
the Authorities which the Notes refer to, or which: : 
you may collect from my Difcourfe on the Subject ^; 
Matter of thefe Notes. 

This leads me to take Notice, That fome of youj'1- 
Gentlemen^ who have already taken down the * 
Notes which I diftate, with Exadlnefs ; and whd1 

have them in Order, need not to write them here*' 
over again : But you may perhaps make it a Que* ' - 
ftion how you fhall be ufefully imployed here dur-* 
ing thofe Intervals, wherein others are employed * 
in writing thefe Notes ? And my Anfwer to that 
is. That you may take the Opportunity of noting ■: 

what 
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vhat occurs to your felf from my Difcourfe, and 
Explanation of.thefe Matters, which may enable 
rou when you are at home, to make fome pro- 
aer Enlargements of your Notes, and help to make 
tit your Syftem. Your previous Knowledge of 

e Subject will naturally induce an Attention to 
rhat is any Thing particular and material in my 
)ifcourfe j and therefore, when I come to the 
jftating of a Note, you will have Refpite enough, 
) take a Note in your own Way, of what you 
lus gather from my Difcourle, which, I fay, may 

‘ rve to enlarge your Syftem ; and to give you a 
lore thorough Underftanding of the Matter than 

, pu have yet conceived : For you will find in the 
’ togrefs of this fecond Gourfe of Study, that there 

e many Things which will now brighten up to 
' iu, of which at firft you conceived but an imper- 
ft Notion. When therefore you happen to hear 
:y Thing which ferves to clear up the Matter 
u had formerly noted, you cannot be better im- 

■ Dyed than in marking it. 
' This Method of private Study may appear per- 
jps to you to be fomewhat laborious; but I can 
are you, on the other Hand, it is profitable and 

’ nitely more agreeable and entertaining than 
' e reading without collefting. The moft Part 
thofe who have ftudied any Science with Ap- 
:ation, will agree in this. That it is worth the 
ins to take Notes of our Reading, althp’ we 1, Uld never look on them afterwards. 
/ affirm then. That this Method of Studying is 
; moft entertaining, and the moft inftruftive. 

It 
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It is laborious indeed ; but that we muft lay oiit 
Account with in the Acquifition of any Thing. 
The prefent Senfe of doing what is fit for us, and* 
the future Profpedt of acquiring an ufeful Know- *• 
ledge muft fweeten the Labour i but this is cer- 
tain, That the more difmclined a Man finds hinvi 
felf to Study, the more Reafon he has to follow 
this Method, becaufe it induces a clofer Attentt f 
on j for while we are ftudying how to colleft pro f 
perly, and to form a good deal of Subftance into r 
ftiort Note i we are more interefted $ we have * 
much greater Share in the Scene of Action, tha * 
if we had nothing in View, but barely to read, ane 

that certainly entertains the Imagination betteir 
keeps it clofer at Work, engages a firmer Atter - 
tion, and thereby diverts Wearynefs. Let tb'' 
Opinion of the Labour which attends this Study 
be loft in the Confideration that it is to be mac : 
eafy, by being gradual, and to be perfected by bi 
ing regular and conftant. I muft not omit to tap 
Notice of one Thing, which is likely to happ«f 
fometimes, and to guard you againft the Mifchkf 
that attend it. 

In the Purfuit of this Method of Study, y>; 
may happen to fall in Arrear with your Task, thijJ 

Avocations, which fometimes are unavoidable 
and being perhaps feared at the Bulk of it, and tlr • i 
this Arrear cannot be overtaken in your prefef .: 
Courfe, you may encline to take the common Fl . 
medy, and to give up your Method altogether 
will therefore here give you a feafonable Precc 
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" When you happen to fall a little Backward, ne- 
br mind what is paft, fd as to divert you from 
.. hat is prefent : Be lure always in the lirft Place 

mind the Bufmefs of the Day, and let Arrears 
ily be your fecond Care. If your Blanks are too 

... amerous for you, let them fo Hand till the Cdurfe 
over, and take them up with your Convenien- 
r for which I lhall readily give you my Afll- 

. ance at any Time. 
1 cannot make an End of this Difcourfej with- 

. it obferving to you how much both you and I 
'* B indebted to the Man who laid the firft Foun- 

.tion of reducing our municipal Law into a Sy- 
r im, by the Help whereof, its Profeflbrs are ren- 
j red better able to teach, and its Students to 
irn,than it was poffible for either to have done in 
e former Age. To the immortal Praife therefore 

Jthe learned Sir Thomas Craig of Kictartok be it 
horded, That of thefe Syltems which we now ;joy,he laid the firft Foundations,in his elaborate 
d univerfally efteemsd Treatife of Feds. 

"Before that Book law the Light, the Students 
Jour Municipal Law wandered in Darknefs and 
'pfeurityj in Search of a Knowledge that was not 

. 2n attainable, with any tolerable Meafure X5f 
. fe or Certainty. 
■The Difficulties which then attended the Study 
J pur Law, are well fet forth and defcfibed in the 
.blilher’s Preface of that admirable Treatife; 
i it is therein we may fee how much we are in- 
bted to that great and learned Author, not lefs 

N con- 
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confpicuous for his Learning and Judgment, disk 
for his exemplary Piety and Virtue. 

Before we were made happy in the Enjoymei *1 
of that Treatife, the Candidates for the Bar, und<i 
the utmoft Uncertainty what Courfe to fteer, ar" 
what Method to follow for attaining the Knovk 
ledge of the Law of their Country, had no Mailt: 
ner of Help whereby to guide them in the PnL 
fecution of their Studies, and to point them t< 
wards the right End, but what was to be gathe it 
ed in Scrapes, from an Attendance at the Bar, 
upon the Confultations of Lawyers, who often ui 
der the fame Uncertainty,what was the Law, cou t 
but ill give fuch Refponfes, as were fit to be mac f 
the firft Elements of a Science for thofe who wai 1: 
ted to be initiated : So that the fameKnowled^ 
which now with moderate Application may be a ; 

complifhed in the Courfe of a few Years, wf 
then hardly to be attained in an Age, and but f- 
an imperfeft Manner. In thofe Days all our M * 
fticipal Law confifted either of A6ls ofParliamer/ 
or of the Decifions of the Lords of Seffion'j f- 
the Books of Regiam majefiatem, and the oth ii 
Treatifes joined thereto by Sir John Skecn^ had n i 
ver received the San&ion of the Legiflature ari 
if they had even been made Ufe of as our Laija 
were for the moft Part gone into Defuetude. 

Even our Afts of Parliament lay then burki: 
among our other ahtient Records, till they we- 
publifhed firft in a black Charaifter by one Le e 
previckj and afterwards by Sir John Skeen^ \ 
which even the Copies became fo rare, that fo< ■: 

‘ ■ aft : 

■ 
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after their Publication, they were not to be pur- 
chafed but with the greateft Difficulty: Nor 
were thefe a great Help to the Students 5 for 
many of them had gone into Defuetude, and but a 

, few concerned private Right. The Decifions of 
, the Lords of Sellion would have contributed more 
to that End, if they could have then been pur- 

f phafed as they may now j but thefe partly lay hid 
fj in the Libraries of a few, and partly were various 
; and uncertain, fubjedt to Alteration at the Will of 
; the Judges. 

Such was the State ©four Law, and fuch the 
jjunhappy Condition of its Students, when fir ft Sir 

,, ¥homas Craig like another Juft ini an (to ufe the 
. Words of the Publilher of his Book) Lucem e tene~ 
jj hr is eruitftft. ftub nomine trium librorum de feudis/o- 
turn jus Septicum camplextis eft, & omnes fere mate- 

. t’ias juris, dare, dilucide diftintte exponitftft ad 
. (antes Juris Civilis & Feudalis omnia ducit , Jus 

'• Anglicum frequenter. Jus Gallicuni non raro ad.- 
, \ungit j it a ut paucce fint in Europa gentes, ubi jus 
.Civile & Feudale viget, quibus non fit futurus uti- 
lis hie liber. s 

It is with great Pleafure, Gentlemen, I obferve 
„ it. That many of you have attended my laft Years 
Preledlions with fome Punftuality $ and 1 do af- 
fure you, that I look upon the Affiduity of any 

one who has done me the Honour to be my Hear- 
er, as a Reward that giyes me infinitely more De- 

light than any Thing elfe given me under that 
Name, can poffibly do ; for I have but little Satis- 

oadtion, if you will believe me, in the Enjoyment 
N 2 of 
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of an Honorary, which is not followed with font 
Reafonable Meafure of Application of the Perfoi *: 
who gives it. \ 

I hope I need not fecortfmend it to you, to foU 
low out with your own Application what you hav<! r 
here laid the Foundation of: All that was in mjir- 
Power, was only to conduct you ; but it is you: 
own Endeavours at home that mu ft do the Worki 
and bring it to its proper Bearing. 

Such of you, Gentlemen, who purpofe to take ,• 
Charge of the Management of other Mens Bu&i;;, 
nefs, cannot but fee the Indifpenfible Neceffityoi* 
making your felf fit to go through the Affairs. ,1 
which fhall be committed to you, with Credit and < . 
Reputation. I need no other Argument to re- s 
commend Affiduity to you ; for fure 1 am, il 
that Argument does not of it felf fpeak forcibly ^. 
enough, all I can fay befides will be to little Pur- G. 
pofe. 

Such of you, Gentlemen, on the other Hand whou, 
don’t mean to ftudyour Law in the View ofcon- :f. 
dueling other Mens Concerns^ may yet find good ' 
Reafon to purfue the Study with Application, for1 v. 
the better Adminiftration of your own. But be- $ 
fides. Gentlemen, you will confider what an Orna- • ' 
ment it is to know the Law of your CountryJ c Is there any Thing more frequently the Subje&of * 
Converfation, or which bears a greater Part in it,1

: than the Cafes that daily occur in Law ? Does p 
not the Intereft often of the Parties, ib extenfive- 
ly fhed its Influences, as to induce all within the? 

Sphere of their Relation or Acquaintance, and i" 
even i 
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ven within the Reach of their Reputation and 
tfame, if they are Parties of Diftin&ion, more or 
efs to take Part in their Succefs or Difappoint- 
tient ? Have we not often feen Subjects of that 
Lind enhance the Converfation of the whole 
Country for a whole Se.afon, while Cafes of lefler 
iote and Figure having ftill an Effect of the 
ke kind, enhance the Converfation of a particular 
orner and Neighbourhood ; and, on thefe Oc- 
ifions, is it not a Mark of Diftin&ion for a Gen- 
eman to be able to acquit himfelf tolerably ? 
Do vfre not fee the molt Part of the polite 

ii7orld,embelli(h their Converfation from aKnow- 
:^ge ofHiftory, and the Belles Lettres ? Are not 
Iiments for Converfation,as ufeful as well as en- 

ining to be gathered from the living Law of 
untry, and with lefs Hazard of Pedantry ? 
us but confider then the Knowledge of our 
, as the proper Embellilhment of a Gentleman, 
out Regard to the ufeful Part $ and does it 
jven in that abftratted Light deferve your Ap- 
tion ? 
ut when we confider it as an ufeful Ornament, 
, Gentlemen, what more agreeable Perfonage 
one form to himfelf, than that of a Country 
tleman, living decently and frugally on his 

, tune, and compofing all the Differences within 
< Sphere of his Aftivity, giving the Law to a 

. :• >le Neighbourhood, and they gratefully fub~ 
ping to it. 

FINIS. 



.1 ■' 

.' • - , 

■ 



A N 

Alphabetical Index 

AND 

ABRIDGMENT 
OF THE 

?rinted ACTS of Sederunt 
O F TH E 

Lords of Council and SefTion, 

From gjune 1661, to gianuarp 172-6. 

EDINBURGH: 
Printed by Mr. Thomas Rui>diman, i 





I9I 
****¥**#****#******* ^ 4t 
-xx x x*************** 

x****************** ****************** 
A N 

Alphabetical Index 
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of Sederunt the Lords of 
Council and SeJJion, &c. 

A. 
A6ts. 

H A T no Aft nor Decreet, either in Inner or Out- ter-houfe, be extrafted, till Twenty four Hours elapfe after reading thereof, in the Minute-book. 
January 20. 1671. 

[ After an Aft before Anfwer is extrafted, no proponing of Al- jledgeances competent and omitted 5 and the fame Terms to be granted in fuch Afts as Purfuers ordinarily get in others; and S' the Relevancy of fomc Points be determined, that the Party bur- 
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burdened with Probation, have the fame Terms as are allowed them refpeftive in A<5te of Litis-conteftation; and after Condufi- on offuch Probation, no other Point in the Ad can be proven i and if, before Anfwer^the Term be circumduced for not Produdi- on againft Writs founded on, the Allcdgeance or Reply in fuch Cafes, (hall be holden as not proponed. 23. ^74. 

Ads once warrantably extraded, are not to be altered on Sup- plication, feeing before Extrad, the other Party may get a Scroll thereof. 
Tebruary 24. 1680, 

Ads ordaining Depofitions to be taken on the Quantities, be- fore Rights of Competitors are difcuffed, difcharged, and all fuch Ads already extraded, difcharged to come in amongft concluded Caufes, but remitted to the Ordinary to determine in the Com- petition. The Ad proceeds on a Narrative, That that Pradice was a great Hinderance to conclude Caufes, and Probation before Relevancy, contrary to the Form of Procefs. Jully ry. 1^2. 
Adjudication. 

Decreets of Adjudication, on Produdion of the Writs by the Debitor, and Probation of the Rental, ought to be for the pririci- palSum, Arinualrents thereof, and a Fifth more, without the Pe- nalty of the Bond; but when the Decreet is only in Abfence of the Debitor, without Probation of the Rental, the fame (hpuldi 1 be for the principal Sum, Annualrents and Penalty, if any be in the Writ adjudged on: And fuch Decreets in Abfence of the Debitor, without Probation of the Rental, and adjudging the De- bitor’s Eflare, without Reftridion, if extraded for a Fifth more,, attour the Principal, Annualrents and Penalty, to be null in Time coming. 16. February 1684. 
And the 9th of December i£8r, Geddie againft Telfer, the; ' Fords would not accumulate Annualrent on Annualrent, where 

the Adjudication was fpecial, and extraded for a Fifth more. 
That: f“ 

' 
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That no Writer to the Signet, (hall write, form, or givx out 

any Summons of Adjudication founded upon a fpecial Charge tq enter Heir, until the Forty Days mentioned in the Execution of the fpecial Charge, be fully elapfed and expired. . Feb. 18. 1721. 
That a principal figned Abbreviate of Adjudication, when gi- ven in to the Clerk of the Bills to be recorded, (hall be retained by the faid Clerk, to be the Warrant of poftcrior Extra&s. And for the Adjudgers further Satisfaction and Security, the Judge, Pronounccr of the Decreet, may fign two or more Abbrcviats 

for the Parties Ufe, if he (ball defire it. January 18. ryiy. 

Advocation, fee Sufpenfion. 
That Advocations or Sufpenfions of Caufes for keeping Con- venticles, be only pad by the Lords in Prefence, in Time ofSeffi- 

on, or three Lords in Time of Vacance, and on Confignation. June 24. 1673. 
Advocates. 

That all Advocates admitted fince the Year 1648, or to be ad- mitted in Time coming, and all Expectants, pay to the Advocates Box, the Advocate 20 Merks, and the Expedant 10 Merks, Horning on fix Days to pafs therefore, on a fubferibed Roll by 
the Thcafurerj and no Sufpenfion thereof but on Confignation. Feb. 28. 1661. 

Recommend to all Intrant Advocates, to contribute liberally and voluntarily for a Library to be ereded for the Ufe of the Col- lege ofjuftice. Feb. 7. i<?72. 
Ad ratifying an Ad of the Faculty of Advocates, augmenting the Dues on Intrant Advocates, by Examination, to 500 Merks; and thofe who enter by Bill, without Examination, to 1000 Merks, and the Failziers to be debat’d their Office. The faid Augmen- tation is for maintaining a Library, and a Profeflfor of Law; with Power to the Lords to modify the fame as they (hall fee Caufe. January 28, 1584. 

That 



154 intejr of 
That all Advocates entring by Bill, without undergoing the or- | dinary Trial by Examination, fliall be examined by the Lords in " fr&fentia, in their Knowledge of Stiles, form of Procefs, and ■ Principles of our Law; and that the Lords be informed of their honeft Deportment. July 6. 158*. 
But this extraordinary Way by Bill, is nor to be granted to a Coufin-German,or any nearer by Affinity or Confanguinity to any of the Lords. Novem. 14. i5pi. 
Tiie Lords will adnjit no Advocate the extraordinary Way, but whom they know to be honeft, and fit for that Office, and who ; has attended the Houfe a confiderable Time for ijualifying him- felf; and thereon they will remit him to the Dean of faculty, with a Certificate of his Confignation of the ordinary Dues, and that tho’ he hath not ftudied the Roman Civil Law. And the Lords Coufin-Germans and others debarred from this Aft as before. June af. 1691. 
That each Advocate have but one Servant. Feb. 16. 1578. 
That all Advocates jmployed in one Caufe, meet, and confult jointly, that they may advife how to carry on the Procefs un- , animoufly, and that the fame be not refufed on any perfonal or 1 other quarrel amongft Advocates, under the Pain of Deprivation. June 7. 1577. i 
If at Calling againft more Defenders, the Clerk mark one Ad- vocate indefinitely, and he return the Procefs without qualifying his Compearance,he is to be repute Compearerfor all the Defenders. Novem. i$. i58o. 
That in Procefs againft Debitors, where an Advocate compears 

for any of them, for whom he returned not the Procefs, he fhall not propone > a Defence, till he mark and fubferihe with his Hand, That he compears for that Perfon, conform to the Aft of Parliament. Decan. 10.1587. 
Ad- 
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Advocated or Writers Servants, figning their Mailers Names to Petitions, Outgivings or Returns of Proceifes, or Bills of Sufpen- fion, or other Bills, whicli their Mailers ufe to draw, declared punifliable, as Fatfars and Forgers. 

Feb.'j. 
Agent fee Clerk. 

Aliment. 
s No Aliment to be granted to Perfons on Pretext they have a depending Aftion, unlefs it clearly appear that there will be a free Superplus to that Party at the Event of the Procefs; and in Cafe pf Competition of real Rights, that no Aliment be granted till a Decreet of Preference be obtained, unlefs there appear a clear i'und out of which it may be granted, without Prejudice to any if the Competitors. Item, That no Aliment be granted to Perfons Javing Right to a Reverfion or Property, after the Diftrefles are surged, unlefs it appears that there is an Overplus Rent over and ibove the AnnualrcntS of the Competitors. July 31. 1^0. 

Annualrent. 
That Faftors named by the Lords, ihall be liable for Annual- fait, for what Rents they recover, or by Diligence might recover mhin a Year after the fame are due. ibidem. 

Lnfwers to Bills of Sufpenfion, fee Sulpen- 
fion. 

Appeal. 
Appeal by the Marquis of Huntly\ Managers when Abroad^ Pclaimcd by himfelf. I*75- 

Appearand, Heir. 
;If appearand Heirs grant Bonds whereon Adjudication or Ap- fing of their Predec^Tor’s Eftate follow for their Behoof, or if the 
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the fame come in their Perfons. either before or after the Expir- ing of the Legal, they (hall be liable to their Predeceffor’sCrcdito#. 

Arreftments, fee Poinding. 
Avifandum, fee Procefs. 

a**************** * * ****************** 

B. 

Bankrupt. 
THat all Charges to put Bankrupts at Liberty, contain this Provifion, That they go out of Prifon betwixt 9 and n of the Clock before Noon, with their upper Cloaths, the Half yel- low, and the other brown; and that they (hall be imprifonable when they want it off. January 13. 1673. 

Creditors preferred to the Price of Bankrupts Lands, (hall dif:' pone their Rights and Diligences to the Purchafer, with War-s 

randice quoad the Sums received} and, in Cafe of Eviftion, they f are to refound the Sum paid them, effeiring to the Eviftion, and - their (aid Sum with Annualrent thereof, from the Date of the p Sentence, Intimation being always made to the Creditors of the1 

Procefs of Evi&ion before Litis-conteflation thereintil} and this declared to be the Import of Warrandices preceeding the Ad. 
March 15. i£8y. 

Procefs for felling BankruptsEflates, to have fummar Dilpatch 1 

as other Adjudications (Sales are to be now by Adjudication p W. and M. Pari. Sejf. 2. Adi 20;) and tho’ taken up to befeen Terms (hall be granted for proving the Rental, and that the Pur l ftier prove that there are Adjudications and other real Rights af feding the Lands, exceeding the Value, if the Defender deny hi is a notour Bankrupt; and that the fame Term be affigned fb:.. proving the Rental, and other real Creditors arc to be admittec. 
ti 
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to concur and prove the Rental, that the faid fummar Proccfs be not hindred. Feb. 24. 1691. 

That the Clerks of SefSon keep a feparate Regiftcr, for regi- ftrating Difpofitions of Bankrupts Eftates made by Perfom or- dained by the Lords to fell the lame, conform to the Aft of Par- . liament 1681, with a Minute-book relating thereto. 
January 10. 

I Procefles of Sale of Bankrupts Lands and Eftates, (hall be raifed ! and carried on, and the Decreet thereupon (hall be expede in the Manner direfted by Nine feveral Articles in the Aft. Novem 23. 1711. 

Bar. 
The Maccrs difeharged to let any Perfon within the Bar of the Inner-houfe, or innermoft Bar of the Outer houfe, during the Time the Lords or Ordinary are there, fave in the Outer- houfe, the Keeper of the Minute-book, King’s Solicitor, and one 

I,Servant of the King’s Advocate, under the Pain of Imprifon* ;ment to the Party Offender, and Deprivation to the Macer negli- gent. July 22. And that thefe who go within the (aid Inner-bar of the Outer-houfe be fined in 3 lib. Scots; and the Macer negligent to execute this Aft, to pay the feme himfelf, and 
, |be imprifoned during Pleafure. Novem. 3. 1671. 

That the Macers on their Peril let none come within the Bar '©f the Inner-houfe, when Caufes are debating, feve the Lord Ad- 
i 'yocate, Clerks of Scffion, and of the Bills, and one Macer, and ‘ the Lord Trcafurer and his Deput, or Comraiflioners of the ‘'Treafury, while the King’s Caufes are debating. 

Decern. 16. 16Z6. 
" That Perfons, other than the Lord Advocate, Solicitor and Ad- cyocate’s Servant, going within the Inner-bar of thcOuter houfe, # where the Clerks and Keeper of the Minute-book (lay, be fin- ed 
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ed in Hrtlf a Dolar to the Poof’s Bo>t, and the Macers ncgligenr, or fpaiing, to pay the fame themfelves. Novem. 6. 1690. 

That none, fave Advocates and VVriters to the Signet, go Within c 
the Advocates Bar in the Quter-houfe, under the Pain of Depri- vation to the Bar keeper. The Aft is extended to Noblemen* and thofe who have been formerly Senators of the College of Juftice. Teb. 1702. fc 

Side-Bar. 
Several Orders concerning the Side-bar, and the Manner of the Lords hearing Caufcs thereat, November 4. i6%6. January 16. i<?po, and June 10. nf^i. But this Bar wholly taken away, and that no Party be obliged to anfwer or attend thereat ; and t to fupply the Want of the faid Side-bar, that no Afts be ca^’ed 1 on Saturday before Noon, but that the Ordinary put a Period to fuch Caufes, the Laid Forenoon* as have been called the prtcecding Days of that Week, by Courfe of the Roll, and nothing done thcfeintil. Regulations of the Seflion, Article 13. Anno 16$^. To prevent all Side-bar Callings, of which there is no previous It! Advertifement to the Advocates concerned, by Rolls put upon fc the Wall the Night before; That the Lords lhall ftridly keep to t their Sidebar Hours; and that the Keepers of the Rolls for the ? Gutter houfe, (hall affix upon the Wall weekly, each Monday, the particular Days, Hours, and Names of the Lords that are to be Ordinaries at the Side bar that Week. This Ad, after (bmC other Regulations concerning the Side bar, ordains, That any ver- bal Stop (hall have no Efted fo hinder the Decreet from going out. And ordains all written Stops to be fubjoined to the Re- prefentations craving the fame; and (hall not continue in Force above a Fortnight in Scffion Time; and if granted in Vacance, t (hall not endure after the Eight Day of the next Seffion, except the faids Stops be renewed. , • II. November 1708, 

Bill and Bills of Sulpenfion, fee Sufpenfion. 
No Bill to be received for flopping or altering of concluded Caufcs, nor Decreet or Interlocutor thereon, at advihng thereof, unlefs l 
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[tlilefs the fame be prefented within two Days after pronouncing. Novem. $. iS^j. 

The Clerks difeharged to give up Bills whereon there nr<* Deliverances relating to Interlocutors or Decreets, except where die fame is appointed to be fecn and anfwered- July ij. ie7S. 
That all Bills reclaiming againft Interlocutors in Prefence, Ihall !>e offered within Six Sederunt Days after pronouncing the Inter- ocutor reclaimed againft, and that more than two reclaiming Bills rom the fame Party, after their firft Bill againft the Interlocutor h Prefenee, (hall be received and admitted: 1^05(4 
That none of the Clerks fltall receive more reclaiming Bills a- ;ainft any Interlocutor in Prefence than one, unlels upon hew Matter of Faft, and fufficient Evidences given, that it is recently Some to the Parties Knowledge. 

Novent' z6. 1718: 
« That all Petitions, Anfwers, Informations, fhall bear an Advo'I late’s Name fubjoined thereto,- who {hall be confidered as the 1 Drawer, and anfwerable for what is therein contained ; and , hat all reclaiming Bills have the Date when given in, and bear . he Date of the Interlocutor reclaimed againft. 

Decern. 19. 171 o» 
Summons of Bonorim, fee Procefs. 

i After calling of Summons of Bonorum, tho’ there be/ ho Cord' ' jearance, yet the fame fliall be enrolled in the next Weeks Roll ' br the Outer-houfe, and a Roll of the Creditors conveencd in ' hat Procefs, to be affixed on the Wall of the Outer-houfe, and ' hat it be fpecially libelled and inftrufted how the Purfuef bc<» a me lapfui. 
1. 

Boxes, fee Informations. 

O Me* 
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C. 

Macers Caption, fee Procefs. 
Caufes, and Caufcs concluded, fee Bills. 

That the ordinary Lords, pr vices, weekly meet in the Par- liament Houfe, on Tuefday, Thttrfday and Friday in the After- noon, from Three to hive Hours at Night, for hearing of Par- ties on concluded Caufes, and make Report in Writ of the Pro-i bation, and mark the particular Points of the Oaths and Writs infifted on for either Party, that the fame being prepared, may J 

be advifed in the Terms of the A& of Parliament. Hovem. i. i^j. 
Caufes delete, fee Inrollment. 

Juratory Caution, fee Sufpenfion. 
Cefs, fee Lords. 

Charger, fee Sufpenfion. 
Citydale of Leith. 

Aft ordaining the Pcrfons therein named, to advife how far the 5ooo lib. Sterling for buying to the Town of Edinburgh the Citydale of Leith, being a Burgh of Regality, may be uplifted ' cut of the Chamber of Impofition. Sept. 8. iS6g. 
Clerk, fee Regiftration. 

That there be only three Clerks of Seflion, and thefe to be 1 

nominate by the Lords, and to have Deputations from the Lord : Regifter; and if his Office be vacant, to aft by Warrant of the r Lords, June io. \6y6. But this Aft altered ; and that the faids is Clerks be nominate by the prefent Lord Rcgifter, any Thing in n 
the faid Aft notwithftanding. June 8. 158o. That h 
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That the Clerks to the Sefiion caufe their Servants in -their re- | fpedive Offices, give Bond, that during their Service they (hall not agent in Procefles for either Party, under the Pain of zoo jiMerks toties quoties, to be difpofed of at the Sight of the Lords; and that the faid Bond be taken of all Servants in Time coming, I at their Entry, and recommended to the Clerk Regifter, to fee this Ad kept *. 

Novem. 28. 16824 
That each principal Clerk ofSeffion, (hall have a Box for re- ceiving Bills and Informations, that the Clerks may be duly ap- iprifed of the Bills and Anfwers which they are to move, or of the Caufes which are to be reported. 5«/y 1. ifoy* 
That Letters of Horning, on if Days, bedirefted againft the former Clerks to the Bills or their Reprefentatives, charging fhem to deliver to the prefent Clerk so the faid Office, what Mo- ney has been configned in that Office, and not given up, as the fame are marked in the Records of the Bill Chamber. Decern. 21. 168$. 

’ The Clerk to the Bills declared liable to Parties Damages, as jjvell when he refiifeth a fufficient Cautioner, of holden and re- iute fuch, as when he receives an infufficient Cautioner. Teb. 18. i$8cf. 
That all Clerks of Shires, Stewartries of Bailliaries, before they ' Ititer to exerce, be prefented to the Lords of Seflton, to be ap- i iroven by them, conform to the 78. A cl. Pari, p jht. V. 28. 1680. 

College of Juftice. 
^ Ad declaring the Members of the College of Juftice free frofn j ayment of the Annuity for the Minifters Stipends in Edin- '-trgh. Watching, Warding, Cuftomes, Caufcy-Mails, Shoar-Dues, , ad Impofitions on Meat and Drink for their families, and . ioods carried to and from the ToynotEdinburgh) and colledcd O 2 any 

■* See an Exception of this siR in D, 
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any where within the Liberties thereof; and'Certificatis of Goods belonging to them, to be renewed once in the Half Year at leaft: And alfoj That they are free of the Civil Jurifdidtion of the Town; and for the Criminal, the Lords will make Enquiry anent! the former Cuftom, and when a fpecial Stent is impofed, where- to the Members forefaid {hall be liable, that to the End the Stent may be laid on equally, an Advocate or Writer to the Signet ts to meet with the Stent Matters of each Quarter, for valuing the Tenements witliin Burgh; which Valuation the Magiftrates are 
to intimate to the Prefident, Dean of Faculty, and Keeper of the Signet, Ten Days before, in Time of Seflion, and Twenty in .Time of Vacance. And the Members, of the College of Juttice declared to be the Lords of Seflion, Advocates, Clerks of Seflion and Bills, Writers to the Signet, Under Clerks, and one Subfti- tute, for regiftrating in each Clerks Office; the three Deputes of the Clerks to the Bills, Clerks of Exchequer, Directors of the Chancery, th?ir Deput, and two Clerks thereof, the Writer to the Privy Seal and his Deput, Clerks to the general Regifters of , Safinesand Hornings, Maccrs of the Seflion, Keeper of the Mi- ' nute-Book, Keeper of the Rolls of the Inner and Outer-houfcs. , And the faids Privileges are extended alfo to one Servant of each Lord and each Advocate, Four Extrafters in each of the three ; Clerks Chambers, Two Servants employed by the Clerk Regi-j . fler in keeping the publick Regifters; and the Keepers of tha Seflion-Houfe and of the Advocates Library. But thefe laft Perfons: to whom the Aft is extended, keeping Shops, Merchandizing; or exercing any other Trade within Burgh, forfeit the Benehtji of the Aft. The Aft is a Decreet of Declarator againft the 
Town of Edinburgh. Etb. aj. 1^87. j t ‘ • .ci-fi. \ jl 

CommifTar Clerk, fee Teftamenc. 
That when Perfons are examined on Commiflion, there be - paid to the Under-Clerks half Dues, w*. A Merk for each Partyj 1 and half a Merk for ilk Witnefs, and that at the Return of the 1 

Report, and before ylvifandum be put up in the Minute-book^ Kovem. 17. idSy. j 
Commiflion, fee Minute-book, and the very 
„preceeding..A& and MacerS'. * Com* : 
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Commiffions ordained to be granted to Debitors, fick, or out 

of the Country, for deponing, in the Terms of the Aft 12. July \66i} to be reported betwixt and the of November next. July 16(1. 
Commiflion for granting Infefcments, fee 

Infeftments. 
Compearance, fee Advocates. 

Competition, fee Ads, 
Compt and Reckoning. 

| That for the more fpeedy Dtfpatch of Proceffes -of Compt ,^nd Reckonings they (hall be inroiled in the Regulation-Roll, the 'Accomptant or Defender (hall give in a Charge againft himfelf, ‘Difcharge and Inftmftions thereof; Auditors thereof {hall be ap- pointed, and the whole Accompts with the Writs and Inftrufti- ; Ions produced, {hall be fitted arid prepared for the Ordinary, r according to the Direftion of the five fir ft Articles of the Aft. 
Novem. 22. 1711. 

Confirmation. 
That all the Creditors of dcceafed Perfons ufing Diligence Within Half a Year of the Defunft’s Death, by Citation of his Executors confirmed, or Intromitters with his Goods, or by con- i firming Executors Creditors, or citing other Executors confir- med; the faids Executors ufing any fuen Diligence within the faid Time, are to come in pari paffu, the Pofterior paying to the Executor Creditor firft confirmed his Expences proportionally with his Sums purfued for. leb. 2?. 1 

Confent, fee Regiftration. 
Copies, fee Interlocutors and Sufpenfions, 

O 3 Cre- 
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Creditors fee Confirmation. 

Curators. 
The Claufe in the Ad of Parliament ancnt Tutors and Cura- tors, who make no Invcntary, their being debarred of Expencesj declared to extend to all Expences wared out by them on Pur* fuits gnd Diligences, tho’ ncceffarily and profitably for whatfom- *ever Caufe, except the Expences of Entertainment of Pupils and .Minors, or on their Houles and Eftates. Teb. zy. 

D. 
Damage, fee Clerk. 

Death-bed, fee Kirk. 
Decifions. 

The printing and publiihing of Stair's Decifions approven of . by the Lords, and Thanks rendred to him therefore. June 10. 1681. 
Declinator, fee Solicitation. 

When the Ordinary is relevantly declined, of {hall decline him- felf; on Application of the Party, or Defirc of the Ordinary, the ; 

Lords will appoint one of their Number to hear that Caufe the 
fame Week. Decern. 14. 168^. 

Decreet, fee A&s and Macers. 
That no Member of, nor any depending on the College of JufHce, Advife, '{peak or fiiggeft any Manner oTW-ay, in Publick 
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or private, what imports injuftice in the Lords Decreets and Sen- tences, under the Pain of Exciufion from their Offices, and that it be included in their Oath de fideli, taken at their Admifir-n; and that thefe who have been the Occafion of this Aft, difown their Proteftations under the faid Penalty; and all other Mem- iers obliged to give their Oath for the Difcovery thereof. The \ft is extended to all other Subjcfts, impowering the Lords to Warrants to apprehend them. June 17. 1674. The Aft is a Letter from the King. 

That with booked Decreets of Regiftration, the principal Writ? [ecerned to be regiftate, be alfo kept, Kovem. at. 1676. 
I That Dccjrects be not fcored out of the Minute-book for not payment of the Macers, and Minute book Keeper’s Dues; but Shat the Colleftor of the Clerks own Dues uplift thefe alfo, and :ompt to them conform to the Refponde-book, which is to men- ion the Date of the Decreet extrafted, a*, it (lands in the Mi- jute-book. June 30. 1687. 

But now Decreets are not to be extrafted till a Certificate be Produced under the Hand of the Keeper of the Minute-book, hat he has got Payment of his own and the Macers Dues there- hre ; and the Extrafter contraveening, to be extruded; and the Merits ordained to make patent their Refponde-books to the facers, and Keepers of the Minute-hook. December 31. 1690. 
' When Decreets arc put up in the Minute-book, the fame (hall ■xprefs the Names of all the Defenders, otherwife to be null, as 0 thofe not infert, except in Aftions of Mails and Duties, lemovings and Poindings of the Ground again ft Tenants; but f any of the Defenders called, or a third Party propone on his tight, and Decreet be given againft them, their Names (liall be 
•ut up in the Minute-book. Decern. 10- 1687. 

O That 
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■ That Minifters get Letters of Horning againft their Pariihif oners, on their prefenting a Decreet of Locality obtained by jheir Predeceffors, with their own Prefcntation, Collanon and Jnftitution, and’that without Neceffity of obtaining a Pecrcet, 
conform as Ufe was formerly. June ii. 

Aft ratifying former Ads anent flopping of Decreets, Afts and Interlocutors, crc. and declaring no Stop (hall be granted ' after fix Days from the Date of the pronouncing, and the fame! j only to endure till the firft pier the Ordinary have for hearing'J thereof; and that at craving the faid Stop, a written Conddcen- f dence be given in, of the Grounds whereon the Stop is craved, t that the other Party may (ee the fame; and that there be alfo 1 

given in an Amand for jhe Poor’s Box, if the Interlocutor hath • been difingenudufly mifreprefented; and Lords and Clerks Set- 1 

vants difeharged to deliver Informations of agent, except in their i own or their Mailers Caufes, under the Pain ofExtrufion of the Houfe, and further Punifbment, as the Lords (hall fee Caufe. ; f Novem. j. ! 
Defender, fee Compearance and Decreet, j 

Defund:, fee Inventary. 
Deleting, fee Procefs and Purfuer. 

Difpenfation. 
Difpenlations to inferior Courts in Time of Vacance, (hall only jjc in Time coming till the aoth of Auguji and March refptSUv'e. i ’ ’ July ji. ; 

Dilpofitiop, fee Bankrupt. 

Dues, /ee Sulpenfion, Clerks and Macers. j 
Dyvour, ^ Bankrupt and Procefs of Bo- 

'■ norum. 
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E. 
Edid and Eik, fee Teftament. 

Edinburgh, 
ACT impowering thcMagiftrates of Edinburgh for clcanfing the Town of Filth and Beggars, to lay on a Stent of yoo lib. Sterling yearly, for three Years after Candlemas 1687, to be paid by the whole Inhabitants in the Town, Canongate and Suburbs, according to the Rent of the Hpufes pofleft by them; and that this Stent fuffice, and that the Magiftrates be liable to cleanfe the Town and Suburbs therefore, as the Lords (hall ordain in all Time ' coming ; and the Members of the College of Juftice fubjeft them- j felves to this Ad, notwithiftanding of their Privileges. January zp. 1687, 

Equivalent. 
That all Arreflments and Intimations of Aflignations of the i Equivalent, (hall be laid on and made in the Hands of the Com- ’ piifliopers conveencd in thqr ordinary Meeting, or during the I Intervals of their Meetings at the Office of Equivalent, on every lawful Day, betwixt the Hours of 9 and 12 before Noon, and 2 and 6 in the Afternoon, Saturdays Afternoons excepted. But 

I if at thefe Times there ffiall neither' be a Commiffioner to receive f Copies of the faid Arreftmentv, nor the faid Intimations j. nor j any of their Clerks, authoriled for that Effed, attending at the faid Office; or if the Doors of the Office (hall be found (hut; then it Shall be’lawful to make the Arreftments and Intimations fore- 
i faid, at the Door of the faid Office, and leave and affix Copies I thereon, in due and legal Manlier as accords. 

June si. 1707. 
Executors, fee Creditors. 

i Executors Creditors obliged to do Diligence as other Execu- ! tors for what they confirm, and they are only obliged to confirm fo much as will pay themfelves, leaving the reft to an Executor a.d omijja, who is to be liable to aH Parties as principal Execu- 
tors. 
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tors. And Executors Creditors deponing they doubt of the Ve- rity, Exigency, or Probation of any Debt, to hare Licences to be returned when the Commiflar thinks fit, and on Caution to con- firm, as in Cafe of Licences formerly. Ith. 7. | 

Exhibition, fee Oath. 
Expences, fee Curator. 

******************* * * **************** 

Fa&ors. 
THat Faftors upon fequeflrated Eftates,ihall make and produce - Rentals of the Eftate, and give yearly in a Scheme of their I . Accompts, Charge and Difcharge to the Clerk of the Procefs, ac- I cording to the Dire&ion of the five laft Articles of the Ad. Novem. 21. 1711. 

That Writers and other Dependants upon the Scflion, (hall | not be capable of being named Fadors upon Bankrupt Eftatesby I the Lords of Scflion, notwithftanding they ihould impetrate the Confent of the Creditors; and any Fadory extraded contrary to r 
the Diredion of this Ad (hall be void and null, without Pre- j judice to the Creditors to call thefe Fadors and their Cautioners to accompt as if they were lawfully appointed. Novem. 23. 1710. 

Fa&ors, fee Annualrcnt. 
That no Fador orTackfman of fequeftrated Eftates, either by | rhemlelves, or by inrerpofed Perfons for their Behoof, (hall j 

tranfad or compone Debts afteding the fame; and that if fuch Purchafes or Tranfadions are made, contrary to the Diredion of ; this Ad, they (hall be held as equivalent to a Renunciation or ] Difcharge of the Debts, fo as to disburden and free the Debitor and Lands of the fame. Decem.2$. I7°8. Fiars. | 
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Fiars. 
Thar Sheriffs and their Deputies {hall determine and fix the 'iar Prices cf each Kind of Viftual of-the Produft of their She- (ffdom, upon the Verdift of an Inqueft, which lhall confift of iiteteen, whereof Eight {hail be Heritors, proceeding upon the fedimony of proper Witnefles, to be fummoned to the fame 

’ime and Place to which the Incjucft is called, or other good ividence adduced, or according to their own proper Knowledge 
f the Prices. 

Deccm. 31.172j. 
Flefli. 

; All Perfons whatfomever allowed to fell Flefh, and Butcher- leef, in the Flefh Markets of Edinburgh on Tnefdny, Thurfday hd Saturdayf and that as freely, a* any Flefher Burgefs of the faid jhrgh. The Adi is in Purfuance ofthe viz. Atl, Pari. 7.J.V. 
Eeb. 17. 1682. 

Fowl. 
1 The Magiffrates of Edinburgh impowered to exaft the Oaths if Poultry-men and Inkeepers, anent their contraveening the Adis 1 nem the Price of Fowls. Jan. ij. 16S9. 
i******************* * ****#*********¥* 

G. 
General Letters, fee Letters. 

Gratis Warrants, fee Warrants. 
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H. 

Habite,yfo Lords, Dyvours, and Bankrupts., 
Hearings. 

WHen new Hearings are procured betwixt S and 9 in the Mor- ning, if the Procurers Procurators be abfent, the Lords lhall * notwithftanding proceed toad or decree, and the Caufe is not,ji to be heard thereafter. And if the other Parties Advocates be <. abfent, that Parties Procurators are not thereafter to be heard,till i they give in two Dollars to the Poor?s Box. 
July 11. 1673. L; 

Horning, fee Regiftration. 
That all Hornings and Inhibitions, which have been omitted £1 to be booked the Time of the Ufurpers, be now booked. 

January 3. 1679. i 
******************** ****************^1 

' - ' II 
I. 

Commiffion for Infefcments. 
WHere Commiffions are granted to Sheriffs in that Part for ■ f giving Infeftment, That the Warrant by the Lords to the r Diredor of the Chancery bear. That before expeding the Com- ; miffion. Caution be found to the Lord Treasurer or Treafurer f Deput, That the Sheriff in that Part (hall be comptable for the r. retoured Duties; and that the fame be attefled by one of the Clerks of the Exchequer, and that the Diredor record the Com- miffion in the Books of the Chancery. 

January 20. 1683. ;[ 



Of Sederunt. 
Informations, fee Solicitation. 

tit 

Printers difcharged to receive in, or print any Informations or >ther Papers relating to Procefles or Interlocutors or Decreets ia 
jhefe Procsffes, without fpecial Warrant from the Lords. January z. i68y. 

All Ads againft Solicitation renewed, and for preventing there- &f, that each Lori have a Box, with a Slit on its Top, which hall ftand on a Bank in the Parliament-houfe, from Three to ieven at Night, and thereintil (hall be put all Informations, Bills, \nfwers, ere. and that each Lord keep the Key thereof himfclf 9 ind receiving in of Informations otherwife, to be holden Soli- ritation, except in the Lord Reporter, who may receive the fame from the Clerk with the Procefs; and that the Reporter give in l Note to the Boxes the Night before, of the Caufes he is to re- port next Day, that tire Lords read not more Informations than tiall be needful, either Party oft delaying till they fee others In- 
formations. Novem. 19. 169a. 

That for the Summer Seffion 1691, the Boxes ftand in the Par- ijamcnt-houfe, only till Six at Night. June 1. 1691. 
p The Lords will not regard Matters of Baft in Bills and Infor- mations, except the Propofer inftrud the lame by Writs marked 
ipn the Margin, and related thereto, or offer to prove the Al- ■ iedgeance, that the fame be fet down in large Charaders, and bear /;he Point for or againft which they are propofed 5 and that no- l thing be infert but in Relation to the Points in the Minute of Difpute; and that the Anfwers be in the fame Order as the Al- igeances are in the Minutes. Feb. 6. 169Z. 

Lords and Clerks Servants difcharged to agent, or deliver In- 
(formations, except in their own or their Mailer’s Caufes, under 1 ftie Pain of Extrufion out of the Parliament Houfe, and further 
iTunifhmcnt as the Lords (hall fee Caufe. Navem. 7. 1690. 

In- 
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Inhibition, Jee Horning. 
That Creditors ufing Inhibition againft their Debitors infeft in; Wadfet or Annualrent, if they make Intimation by Inflrument 

to the Perfons having Right of Reverfion, that the Wadletter or Annualrenter Hands inhibite at their Inftance, and produce in Prefence of the Party and Notar, the Inhibition duly regi(Irate: ; In that Calc the Lords will not fuftain Renunciations and Grants of Redemption, unlefs the fame proceed by Procefs, whereto' f the Inhibitor mull be called. February ip. 1680. , 
Inner-houfe Bar, fee Bar. 

Ipner-houfe Roll, fee Roll. 
Inrollment, fee Roll. 

Inftmdtions by the King to the CommifTars. 
1. You are to decide in Caufes concerning Benefices, Teinds, Scandal, Confirmations of Teftaments ; all Caufes tdlamcntary, and all Caufes wherein Oath is required, if the fame exceed not 40 lib. and in all other Caufes where Parties fubmit themfelves to your Jurifdiftion. 2. In A&ions of Declarator of Nullity of Marriage, Divorces, Bafkrdy, or Adherence, where the fame has any Conncdion with the Lawfulnefs of Marriage or Adultery ; all which belong to the Commiffars of Edinburgh privativ'e: But when the Ad- herence is purfued on Account of malicipus Defcrtion only^ and when there is no Queftion of the Nullity or Lawfulnefs of the Marriage, the inferior Commillars may decide. 3. That in Precedes for res lives, not exceeding 40 L. there be two Diets of Citation; and the Defender’s Oath, if inftantly offered,(hall be taken. If the Defender defire to fee, a fliort Time fhall be given. If the Claim be referred to his Oath,and he appear not, to be warned pro ttrtio, and cited perfonally. or to be Hol- den as confeft. If the Claim be fmall, and neither referred to Oath, nor inftantly verified, he is to get a Ihort Time to anfwer verboi and if conveened as reprefenting any other Perfon as Ex- •cutof ■ 
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fcutor, Intromitccr^f. you are to aflign aTerm to qualify^ and jive in Iris Defences in \Vritc. 4. The fame Method muftbe obferved in arduis; and that the t>ifpute be in Write, as the Difficulty of the Cafe requires. 1 5. The Clerk {hall have one Book for all the ordinary Dyet* md Afts5 and another for Ads of Litis conttftation, wherein hall be fummarly fet down the Subftance of the Libels, Alledge- ;nces and Litis-conteftation thereon; which Record {hall be fuf- icient, without Neceffity of either Extrad or Regifter, or ex- rading an Ad of Litis-conteftation ad longnm, except the Parties lefire a long Extrad of the fame. 6. That your Clerks keep a Regifler of all Decreet*, and hat thofe within 40 lih.be curtly recorded. '7. After Litis conteftation the Party cannot pafs from hlsCom- earance, but all fuch Ads and Decreets lhall be parte comparente. . 8. That your Summons be execute by a fufficient Man be- pre two Witnefles, and queftioning the fame fhall not fiop he principal Caufe; and if any of your Executions be found alfe and improven, the Contrivers and Abettors thereof, de- fending on your Court, (hall be declared uncapable of Truft hereafter, and further punilhed, according to their Acceffion hereto. ; 9. You may fummon Witnefles to compear under fuch pecu- 'ial Fines as you think fit ; and on Contempt, your Officers are b uplift thefe Fines and poind therefore, the Half thereof to your wn Ufe.and the other to the poor; and to fine them in greater jtims on the fecond Summons, or to raife Letters of Horning, as bu fhall think fit, and that you be ftill prefent at examining of Ifitneflcs. 

: 10. Your Procurators {hall not perfift to make frivolous Al. •dgcances under Pain of Deprivation. r ir. At advifing, you are not to confult, or fuflrer any Procura- br to be prefent. 12. You {hall decern liberal Expences, and ordain Execution aerefore, as for the principal Sum. 1$. You may direft your Precepts to your own Officers, Mcf- fngers, or any other Officers in your Bounds; and, on their deforcement, you may judge thereon,and inflift the ordinary Pu- fhment of Deforcers, excepting Efcheat, which mull: be filed br before the Judge competent. t'; 14. If temporal Judges cognofce in Caufes belonging to you, ibu may dired Precepts inhibiting them. 
IJ. If 
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if. You ftiall give forth Inhibition of great and fmall Teinds, 

•n Sight of the Parties Title allenarly. 16. If Reduction be interned before the Commiffars of Edin- burgh, of any of your Decreets, you may not the Jefs caufe your Sentence be execute; and if not purfued within Year and Day, |t the Party being of Age, and in the Kingdom, your Decreet ftands i unreduceable. 17. You and your Clerk mull live within your Commiflariots, !. under Pain of Deprivation^ except on grave Occalions you have L Liberty from the Bifhop. 18. You (hall have a Regifter of all the Teftaments you con- firm, and {hall yearly give authentick Doubles thereof to the ] Bifiiop. 19. The Clerk at cbmpting on the Pirft of May and Novem- ! 

her yearly, {hall depone to the Bifhop, That all the Tcitaments v confirmed are booked in the Books then produced. 20. You {hall give forth no Precepts in Matters above 40 lib; till the Decreet be exrrafied. 21. On your being fiek or declined, the Bilhop is to depute a- nothcr in your Room. 12. You muft find Caution to compear the firft of May and November yearly, and compt with the Bifhop or his Quote-maftcr I? for the Quote and Contribution-money to the CommifTars of E-1 dmburgh, under the Pain of 500 lib. toties quoties. 23. If your Clerk confirm Teftaments, which are not booked i| and compted for to the Bifhop, your Office vaiks ipfofafto. 24. Your Biffiops Licence muft be had to admit Procurators,; who, with your felves, are to wear Gowns; but you may create ; your own Officers. 2 f. That the Profits of Summonfes, Sentences, and other Writs, with the Seal and Signet, two Parts thereof be the Com- miflars, and the Third the Clerks, he furniffiing Paper, Wax, Ink and Chamber. The Orders to be obferVed in Confirmation of Teftaments, follow immediately in the Books of Sederunt', and alfo Inftru&i- ons to the Commiffar Clerks; both which fee in TESTAMENT. 
Inftrument, Notars, Sufpenfion and Kirk.! 

Inter- 
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Interlocutor, fee Bills and Petition. 
Ad"; Decreets or Proteftatlons, their Warrants fhall be figned |by the Ordinary, ere he go off the Tench, and Interlocutors on Debate that Day, or the next 'hereafter, except thefe pronounced pn Friday or Saturday} on Monday thereafter at fartheft *, other- wife the fame Ihall not be figned, but the Proccfs entred of pew in the Books of Inrollment; and the Lords are to attend xom Six to Seven at Night for figning the faid Interlocutors. 

Decem. xj. 1650. 
That the laft Week’s Ordinary come to the Outcr-houfe, from Nine, till the Ordinary come out the following Week, and hear ^aufes wherein he hath given Interlocutor. See the Ad in LORDS. Nbvembir 4. i68£. 

i To prevent Confufion at the Side bar, the Ordinary, after hi. Week is ended, will fit in the Outer-houfe the Weak f<f lowing, Balfan Hour before the Bell rihg, till the Ordinary that Week jome out to alter Interlocutors on Alledgeances to be given in in Write, which is to be put in the Clerks Hands, that the other ?arty may have a Copy thereof. July tj: t6$i. 
The Lords will admit of no Bills for altering any Interlocutor, *r the State of the Procels, without producing with the Bill , the 

^hocefs, or at leaft the Copy of the laft Interlocutor, under thfc Tinds of the Clerks or Servants that wrote thereon; and the perks of the Outer-houfe ordained to give Copies of Interleaf* iors, within 14 Hours after pronouncing thereof. 
Novem, 13. itfpx. 

; That all Interlocutors pronounced by the Ordinary in Abfence, 
- e figned the fame Day they are pronounced ; and that Inter. Xiitors, Ad •, Dccreets and Proteftatiohs pronounced upon De- v,te, be figned by the Ordinary, within Six Days after pro- 'jpouncing, otherwife to be void and null: And difeharges all In- jfcrlocutois to be fubferibed after the riling of the Seflion. 1 hat fel Ads, Decreets and Proteftations be put up in tbeMinute book 
r foe Date they are figned; and that no reclaiming Bill offered 
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to the whole Lords avainit the Interlocutor of the Ordinarv,fhaIll 1 contain any new Allcdgcance in Law or haft, not infilled "in be- I fore the Ordinary; nor ftialf they be received, tinlefs prefemed 11 within Eight Sederunt Days after fubferibing the Interlocutor. 'July 8. 170^. 1 

Inventdr, fee Curator. 
i'he ncareft Relations on Father or Mothers Side, or either of ( them, who are prefent at the Death of their Friends, Co Coon as they become monbundi, ordained to lock the Places where their Writs, Money, and other precious Moveables are, and to fcnl the Keys, and deliver the lame to the next Judge ordinary, until it appear that there is no Nomination ofTutory by the Defunft : 

out of thefc Places; and that then the ncareft of Kin infpctft theie * Places for that Effed, and proceed no lurther but for finding the f fame, and thereafter that all be clofed up, and the Keys fealed ; ] | and that Intimation be made to the Tutors nominate, that they make Inventary conform to the Ad of Parliament; and if thcap- I; parent Heir be no Pupil but Minor, that th,. Keys be fealed as h 
before, and nothing opened till the Minor, or iome authorifed, be prefent; and, if Need be, the Relid or Children of the De- fund, at Sight of the Judge Ordinary, or Jufticc of Peace, may take out as much of the Money lying by the Dcfund, on their Receipt, as will bury him. And when any Perlbn dies out of il his own Houfe, that the Matter or Miftrels where he is, feal his Keys, Money, c^c. as aforefaid, until the nearell Relation be 1 

acquainted; and, if the Keys, eye. be in the Hands of the De- fund’s Wife, or others in the Family, that they give up the fame to be fealed. And declared. That the faids Perfons negleding j; to'obfcrve this Ad, fir all be holden embezelcrs of the Dei'und’s .Writs, Money, Moveables, nrc. conform to the Ad of Parlia. . ment, Ch. II. Pari. z. Sejf. 5. API. z. leb. 23. 1692. (; 
^**A-***A-**^***************.‘;-.V******** 4 

K. 
Keeper of the Rolls, Rolls. 

KirkJ t‘ 
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Kirk and Market. 
ir-tTHERE a Writ is quarrelled as done in le£io, and it is pro- 
W ven that the Party was fick before the figning thereof, the Lords will not fuftain the going to Kirk and Market, unlefs it be 
n the Day-Time, and when there was a Convocation in the Kirk >r Kirk-yard for fome Civil or Ecclefiaftick End, or when ?eople are gathered together in publick Market j and that all In- (xuments for that End exptefly bear. That it was taken in the kudience and View of the People gathered together as aforefaid* itherwife the Lords will not regard the fame. leb. zp. \6^z. 

L. 

Latin, fee Writs. 
LefTons. 

A N Aft of Sederunt^ Anno difehargirig LelTons by Tl. young Gentlemen for Proof of their Literature, at any Time 
f Seflion, when the fame may be prejudicial to the Adminiftra- ' bn of Juftice, renewed, and alfo difeharging the fame, the laft jlonth of the Seflion. Novetn. i66i. 

General Letters. 
1 General Letters to pafsatthe Lords Inftances for the Contri- Siitton due to them, out of the Prelacies of the Kingdom. The f ft preferibes the Manner of Execution againft the Bifhops, Ab« 3bts, crc. liable. Novetn. 11. 1(558. 
| All general Letters difeharged, except on a Decreet conform^ 
k the King’s Cuftoms, Rents and Cafualities, or for Cohtribu* P z tiorf-l 
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tion-Money due to the Lords, or fuch as arc exprefly warrantee 
by Adis of Parliament. ' 

June 8. i<5<Jy. * 
That all Letters palling the Signet (except Summdnfes) ex. cceding one Sheet, be figned by the Writer to the Signet, on the Margin, at the Juncture of the Sheets. 

July 8. i^x. ! 

-tiberty and Liberation, fee Prifon and 
Dyvour. 

That no Charge to fet at Liberty, be paft on juratory Cautions Kovem. ' 8'. i<?8i. ! k 
Lord, and Lords of Seffion. 

That the Fifetcen ordinary Lords of Selfion, wear the ordinary Habite and Robes of ordinary Lords of Sclfion, without Relpedj f ' to their Dignity or Quality. June y. \66i. \ 
That any intrant Lord of Selfion before he be admitted, lij three Days with the Ordinary in the Outer-houfe, and report t<i the Lords the Points of any Procefs taken to Interlocutor ; am if alfo, that he lit one Day in the Inner houfei and after Dilpute i:: 

brought to a Period before Interlocutor, he refume the Cafe! and nrft give his Opinion. July ult. 1674. i 
The Lords of Selfion difeharged of the current Supply. Thj Aft is a Letter from the King, July ip. i6yt. 
The Lords difeharged o'"all Taxes, and Supplies to be impofej in Time cbnfing, by either Parliament or Convention. Th Aft proceeds on a Letter from the King, which, with the Aft, i recorded in the Books of Sederunt. Novem. 1$. 1684. T' Tha; 
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r That for preventing Confafion at the Side-bar, tbre Lord Or- iinary come out to the Outer-houi'e, on the following Week, ijid Half an Hour before the Bell ring, till the Ordinary next SVeek come out; and, on Application, alter Interlocutors as he jhinks fit. Se this Aft in INTERLOCUTORS, July 7.1691, nd another alfo to the fame Purpofe, Novem. 4. i6%6. where- y it is further ftatute. That the Application for reverfijig In- irlocutors, {hall be within a Week after they are pronounced, jtherwife the Parties are left to reduce or fufpend as accords. 

Several Regulations are appointed to oblige the Lords togive ue and punftual Attendance every Sederunt in Time of Seffion, id alfo in their Turns, in the Time of Vacance, by the Forfei- ire of certain Sums in the refpeftive Cafes mentioned in‘the 4. Decern, if. 1708. 
ij That the Lord, who is next to be in the Outer-houfe, fhall C Ordinary on the Bills, and that the Lord who was Ordinary in ae Outer-houfe the Week immediately proceeding, fhall be up- n the concluded Caufes; and that the two Lords, who in Se- ority are next and immediately before the Ordinary on the Winded Caufes, fhall be Ordinary on the Oaths of Witneffes. June f. 17x1. 

That for the more ready and cafy Adminiftration of Juflice, :e 17 Articles of Regulation be obferved, as direfted by an Aft ■ f the 20. November 1711. 
************ •£ * * * **************** 

M. 
Macers. 

TpHAT the Macers to the Seffion have half Dues for the Oaths JL of Perfons examined on Commiffion, viz.. 12 r. Scots for 1 ich Party, and 6 s. id. for ilk Witnefs, and the fame to be col- 
led by the Keeper of the Minute-book. 

P 3 
?eb. 5. i68r. 

Ma- 
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Magiftrates; fee Prifoners. 
Market, fee Kirk. 

Minor, fee Curator. 
Minute-book, fee Ad and Decreet. 

The Minute-book ordained to be read on the Advocates Ser- j vants, their Loft. 
Noziem. 3, 1671. ; t; 

That there be paid to the Keeper of the Minute-book 4 foil, j t& Scots inftead of the two Shillings formerly paid for each Caufe: » that is enrolled. 
1 June 6. 1663. 

That all Keepers of Rcgifters of SaGnes, Reverfions, Tn- * hibitions, Hornings, crc. for the Security of Purchafers, (hall # immediately after receiving in of the faids Writs, make ft Minute ij thereof in a Book, to be figned by the feverat Prefcntcrs; and « the faids Books arc to be made up by the fevcral Regifters, from,jib and after a fhort Day in the Ad, under the Pain of Deprivati- 1) on, and the Damage to the Party; and that no Blank be left in the faid Book. July if. 1^2. ; ,, 

N. 
Notars. 

THAT Letters on. Six Days, be dired at the Ckric-Regiffer’s Inffance .of hi's Depute, to tho Admiffion of Notars, char* gi'ng the Relid, Executors, and Cautioners of Notars, to bring in and Deliver to them, the Protocols ofdeceafi Notars,conform 
to the Ads of Pariiamentj and ilfo charging Notars who have informal 

* 
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iiformal or defective Protocols, to produce them at the Head turgh of the Shire, before the faid JDeput; and when Cautioners re infufficient^ to renew the fame; and that general Letters be di- eft for that End, on a Lili fubfcribed by the Lord Regifter; nd that Notars admitted in the Ufurpers Time, admit of new ; fid that all Perfons hereafter, who (hall be admitted to Sheriff, fewart, Bailliary, and Regality Clerklhips, before they enter to serce, be prefented to the Lords, and examined by them, con- >rm to thcyS. Pari. y. Ja. V. July 29.1680. 

Notars difchargcd to fubfcribe for Perfons who cannot write, rcept he know the Perfon defigned in the Writ, or that the me be attefted by there who fubfcribe WimefTes to the Notar’s .ibfcription ; or by other credible Perfons, which the No tar is i mention when he fubfcribes for the Party. July 21. 1688. 
'That none be admitted Notar, but on a Petition given in to He whole Lords in Prefence, with a Certificate fubfcribed by 'edible Perfons, Thar the Petitioner is of good Fame, and has ad good Breeding, for qualifying him to exerce that Truft: nd that the Ordinary on the Bills, and other Lord Examina- ?r Being met together, take exaft Trial of the Perfon’s Know- dge and Qualifications before he be admitted. July 30. *691. 
fr***************** * ******* ** ******** 

o. 
Oath in a Bonorum. 

rHAT in Procefs Bonorum^ the Purfuer depone if he hath any Lands, Heritage, Sums of Money or Goods, more than 
1 contained in his Difpofition and Inventary in Procefs ; if fince ks Imprifonment he hath made any other Difpofition than that 
ijiroduced, or if he made any before his Imprifonment, and that ij£ condefcend on the fame, if any be; or if fince his Imprifon- ts.ent he hath put out of his Hands any Goods, Gear, or Money 

P 4 he- 
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belonging to him: And if the Purfuer deny, and his Oath be | redargued, his Decreet of Bonbrum lhall be null, and he fbali’ i never get another thereafter, Bebruary 8. 1688. And further. That the faid Purfuer depone if he hath can-1 celled '& put out of his Hands' any Writs fince his Imprifon- ' pent, and that he pondefeend thereon if he be guilty. 

July i2. 1631. j 
Oath of Calumny. 

That the ordinary Terms of an Oath of Calumny, if the Party, j has Reafon to deny or alledge the Points whereon he is required | to depone, are ambiguous; and that hereafter when a Party feeks j an Oath 6f Calumny on an Alledgeance found relevant,the other] be interrogate, whether he does not know the fame to be true ? '1 And if the Party againft whom any Pbint'or Alledgeance is to be j proven, require the Oath of Calumny of the other proponing] the fame, that he be enquired whether he knows the Thing that ] he propofeth is not true? And a Party is not obliged to givel; an Oath of Calumny in fatta propria cr rscenti, that being an 1 Oath of Verity. 
January 13, \6^z, j 

Oath in Exhibition, 
That in Exhibitions Parties may not only be interrogate if they’ Jiave or had the Writs in Queftion, fince the Citation, or fraud-] fully put them away at any Time ; but alfo, that they (hall ari- fWef all fpcci'al pertinent Interrogators, in Relation to their hav- ing or,putting th*e Writs away, or as to their Knowledge and Sufpicion by whom they were taken away, or where they are 

now; and that notwithftanding the Party fhall not be decerned pgainft, unlefs it be found he had the fame fince the Citation, pr fraudfully put them away at any Time. ̂February zz. 1588. I 
Oath in a Sufpenlion, Sufpenfion. 

Oat] 
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Oath in Writ. 

The giving in of Oaths in Writ difeharged, but that theParty depone on the Points of the Aft, and inch Interrogators relative thereto, as the Ordinary (hall find pertinent. July xy. 1692. 

Ordinary,/?? Lord, Gaufes and Interlocutors. 
******************** * * *************** 

P. 
Parliament-houfe, /ee Seffion. 

Penfion. 
THE Lords Sallaries and King’s Penfions are not arreftable; fo decided as to Servants Pees, Feb. 18. 1662. This Aft is not amongfi: the printed Afts, but is mentioned in Stairs In- ftitutions. Book 2. Tit. 5. Par. ult. June 11. 1613. 

Bills craving Warrant to theDireftors of the Chancery to iffue | out Precepts to grant Infeftment on Retours, on the Sheriff’s | Refufal to infeft, fhall only be paft by the Lords in Prefence, and I' the Direftor difeharged to direft precepts to Sheriffs in that Part, i except the Bill be paft, as faid is. 
Feb. iy* J678. 

Petition, fee Interlocutor, Ad, Information, 
and gratis Warrant. 

The Clerks difeharged to read any Petition relating to Inter- locutors in the Outer-houfe, except the fame bear, that the Ordi- nary on Amand refufed the Lords Anfwer. 
Novem.q. 1686. 

Poinding 
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Poinding. 

That the Lords will receive all double Poindings for purging 
Arreftments as incident Procefles, with the principal Caufe, without any new Enrollment. 

Feb. i. 1677. 
Preparing, Jee concluded Caufes. 

Printing, fee Informations. 
Prifon. 

That Magiftrates of Burghs permit none to go out of their Prifons without Warrant from the Lords of Seflion, or Privy Council, except in the Cafe of Sicknefs and extreme Danger of Life attefted on Oath, and under the Hand of a Phyfician, Chi- rurgeon and Minifter of the Gofpel in the Place; which Tefti. ficate (hall be recorded in the Town Books; and that the Magi- ftrate allow the Party only Liberty to abide in IbmeHoufe with- in the Town during his Sicknefs, they being always anfwerable that the Party efcape not; and, on his Recovery, to return to Prifon, otherwife the faids MagiBrates to be liable for the Debt imprifoned for. June 14. 1671. 
That Magiftrates or Jaylors liberate Perfons, on Produftionof a fufficient Difcharge of the Debt or Debts imprifoned for, if the fame exceed not zoo Merks, and that without Neceflity ofSuf- penfion and Liberation, the faid Difcharge being always regi- ftrate, and an Extraft thereof left in the Jaylor or Magiftrates Hands; and providing the fame alfo confcnt to the Debitor’s Li- beration. Feb. 5. 167$. 
That Sufpenfion and Liberation be not granted, unlefs the Pro- curer produce at the Bill Chamber, an Inftrument of Intimation to the Creditor perfonally, or at his Dwelling-place, if within the Kingdom, mentioning, That on a particular Day, or with- in the Latitude of a Week of the Time condefccndcd on, he was about 
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‘ about to apply for Liberation; and if the Week after that Day on which he was to apply is expired, the Intimation muft be renewed, Jttlyii. 167$. 

That no Charge to fet at Liberty be paft on juratory Caution, Novem. 8. i62z. 
Privileged Summons, fee Summons. 

Prizes. 
| That the Lords conclude on fuch Orders as {hall be neceffary | for bringing before them, and deciding Caufes concerning Prizes in a fummar Way; in refped the Perions for the moft Part con- i' cerncd, are Strangers: And the Subjefts of Spain and Sweden are f particularly recommended. The Aft is the King’s Letter. January 3. 1667. 

That the Treaty of Breda is void by the War, and no Ally 
;f can claim any Benefit thereby, when they carry Counterband, or have Goods of the Enemies on Board; and that any Number of , i Dutchmen being on Boated, be not a Ground of Confifcation, as ; in the laft War, but only if any Part of the Ship belong to any Inhabitant within the Dominions of the States-General,the whole ’ Ship and Cargo is then to be declared Prize; and if the Mailer : refide in Holland^ the Lords are to judge as they (hall think ac- cording to Law, This Aft is a Letter from the Secretary. July 8. i<?73. 
IProcefTes. 

That for the better and further regulating of Procefles, and for the greater Difpatch of Bufinefs, by fixing and afeertaining the Diets of hearing and advifing of Caufes, Friday Forenoon be fet apart for advifing Bills without Anfwers, and Bills and An- fwers formerly given in, but remaining unadvifed; and that there I be no Reports upon the faid Forenoons, except by particular Ap- ,11 pointment: And that all the Ordinaries, except for the Outer- noufe, {hall aflift at the Advifing of the faid Caufes: And that ; Saturday be wholly imployed in difeufling the Rolls of fuch Caufes as are appropriated for that Day, excepting always Bills of 
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Courfe, or upon extraordinary Emergent. That no reclaiming Bill againft an Interlocutor in pr&fentia, condemning in, or af- loilzieing from Expences be allowed, and only one reclaiming Bill againft fuch Interlocutor of an Ordinary. That all Parties or their Advocates Ihall be obliged to confeft or deny the Fafts al- ledged againft them,which might be admitted to Probation, to the End, that if it (hall appear after Probation, that the Pads were I known to him, he (hould pay all the Expences, without any Mo- dification, or Caution to the other Party, by his calumnious Qe- f nial; and that in all Decreets to be extrafted, the Fafts founded upon, not exprefly denied, Ihall be held as acknowledged; and to | which. Want of Proof Ihall never be allowed to be objected. That no Prorogations after extracted Ads Ihall hereafter be gran- j ted, without Expences to be modified fot the Party’s Damage. Teb. i. tyiy. 

That after the firft Calling, which is to be markt by the Under- I Clerk on the Summons, within Year and Day of the laft Day of Compearance,it Ihall not be lawful to the faid Clerks t« mark'any ] other partibus on the faid Summons, until the fame be given out, feen and returned; and come in by Courfe of the Roll to be ju- | dicially called before an Ordinary, and that thereafter all Callings i or Partjbus's to be markt on the faid Procefs, Ihall be ligned by j the Ordinary. Teb. 16. 1718. i 
That the laft Nine Sederunt Days of the Winter Seflion, and i the laft Seven Sederunt Days of the Summer Seflion, Ihall be em- j ployed in finilhing Procefles formerly commenced; and there- | fore prohibites, during the faid Days, all Side-bars, except for the Ufe of the Ordinary on the Bills. And reftrids the Outer-houle’s 1 weekly Rolls, to Ads, and the Regulation Roll: And that during ; the laft Four Sederunt Days ofthe Winter Seflion, and the laft two \ Days of the Summer Seflion, no Ordinary Ihall go to the Outer- houfe, except for calling the faid Ads and Regulation Roll. That | the Purfuers of Redudions, or Redudions and Improbations, J Ihall not hereafter be obliged to feek the Authors of the Defenders | leaving it to the Defenders to leek their own Authors, or to inti- » mate to them their Diftrcls, as they think fit: And that in all | Procefles of Transferring, it Ihall be fufftcient for the Purfuer, f| without fpccially libelling the whole Procedure of the original fl' Pro- H 
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; Procefs, to libel his active Title, and the paflxve Title againft th^ Defender, with the Conclufion of the original Summons. Teb. 16. 1713. • 

Procefs, fee Reporting. 
1 That Defenders get no Sight of Procefs in the Summer Seffion, which hath been feen by them in the Winter, except there be jj- material Ammendments made of the Summons or new Pieces j produced. 

Novem. 8. 166$. 
' That after Difput'e in a Caufe, and Avifandum made to the Lords, the Clerk lhall that Day carry the Procefs to the Ordinary, I. that he may perufe the fame, in Order to report the Points taken I to Interlocutor. That no part of a Procefs be lent up to Parties ip or oxhzvs a.£ia: Avifdandum therein. June 
1 That the Clerks give up Procefles to none but to Advocates and IS their Servants. teb. z6. 1678. 
| That Maccrs detain Perfons complained on for not reproducing 1* of Procefles, not only till the Procefs be reproduced,but until they fatisfy the Macer for executing the Warrant for apprehending jl; them; and the Complainer declared free of any fuch Expence. , Novem. 11. i£t>i, 

; Procefs of Bonomm,fee Bonorum, and Oath 
ijl therein. 
I?, That when Procefles of 'Bonorum are kept up, Decreet be not pronounced, but the Purfuer complain to the Lords in prtfentia, "i 1, in common Form. 1 Novem. 6. 1666. 
Jjg, That no Procefs of Bonorum be granted, but on Certificate by p. a Magiflxatc, That the Purfuer has, lyen ope Month in Prifon j '% and on Decreet he lhall not be liberate till he fir one Hour be- j| twixt 
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twixt ji and 12 in. the Day Time, at the Crofs, on the Dyours 
Stone, with a Bonnet and Hofe, of partly brown, and partly - yellow Colour, which he is to wear in all Time thereafter; and •if'he be found wanting, or difguifing the fame, he is to lofe the | Benefit of the Bonorum‘y and if theMagiftrates Certificate befalfe, 1 

or the Dyvour not liberate in Manner fore find, he fhall be liable for the Debt for which the Bankrupt is imprifoned» and the Lords will not difpenfe with this Aft, but when innocent Misfor- ! 

tune is libelled and proven. July 8. 1688. 
Prote&ion. 

That no Proteftion be granted on Account that the Perfon under Caption is aWitnefs, unlefs with the Petition therefore, 
there be given in a Declaration by the Party, at whofe Inftance he was cited,That he is a neceflary Witnefs; and if at the Conclu- fion of the Caufe the Citation feem collufive, the Lords are to fine the Party Colludcr. Feb. I. 1676. f 

Proteftation, Sufpenfion. 
Proteftation-Money. 

That there be paid of Proteftation-Money by each Sufpendcr that keeps up his Sufpcnfion 8 lib. Scots, if the Sum charged for be under too Merks or within the lame, or if above 100 Merits or not a liquid Sum 10 X. and for Remits again!! Raifers of Ad- vocation 15 lib. Scots. 
• July 4. 1661. 

Proteftation. 
That wherever a judicial Proteftation {hall be admitted by the j Ordinary, thro’ the keeping up of Sufpenfions and Advocations, the Party {hall not be reponed again!! the fame, but upon Pay- ment of 10 Shillings to the contrary Party : Nor {lull Parties be reponed againft Decreets finding the Letters orderly proceed- ed, pronounced for not difputing the Rcafons of Sufpenfion and Advo- * 
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lAdvocarion, but upon Payment of the like Sum. And that where 
a Purfuer before any inferior Court, advocates his Caufe, and does not infill within 15 Days after admitting of the Advocation, and caufe call and give out the fame, that immediately thereafter * the Defender may call for the Advocation, and put up a Prote- ftation; and the Cleiks of the Bills are thereby ordained to give up all Proteftation-Money configned in their Hands,without Pay- ment of any Fee for the fame. In this Aft alfo there is Provi- vihon made, whereby the Jefendersin Improbations may have Opportunities to make Prcduftions, after extrafting of the Aft for 
the fecond Term. January 1. 170^, 

Protutors. 
Protutors who intromit with a Minors Hftate, and aft there- in without a Right of Tutory or Curatory eftablifhed in their Perfons, declared liable as well for what they might have intro- mitted with, if they had been Tutors and Curators, as for what they lhall intromit with de fafh, ficklike, and in the fame Man- ner as Tutors and Curators arc liable by the Law of this King, dom. 

July lo. idtfy. 
Pupil, fee Curator, 

Purliier. 
When Purfuers infill not in Caufes in the Outer-houfe that lie fame be delete, and not continued till the next Week’s Roil. 

December 10. 1690. 
****************** * * ***************** 

Q: 
Quote, fee Teftament. 

Re- 
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R. 
* Regifter of Safines and Inhibitions, fee Mi- 

nute-Book. 
Regifters and Records. 

THat all Clerks keep the principal Writs given in to diem to be regiftrate,and give forth onlyExtra&s thereof,as before thei and that the Clerk of Seflion do once in two Year dcliverili 
the fame to the Clerk Regifter. ^unt xi. i£di. Jj The Clerks ordained to regiftrate Writs, the’ an Advocate fub-,j, feribe not hisConfent; and all Extrafts fo given out fince AWk ‘Vembtr laft, declared warrantable. Decern. 9. 1670. n 

Three Lords appointed to revife and receive the publick Rc~j gifters from Sir Archibald 1 rimrofe of Carington, late Lord Rc- J gifter, and put the fame in Order, and make ah Invcntar thercofip The Ad proceeds on a Letter from the King. July 4. 1676. ip 
Report of the faids I ords, and Order to a Writer in Edinburgh^ to inventar all the Records of Parliament, Council, Seflton, CT'c'.j and on Carington’s deponing, that the fame Records in the Par- liament Houfe and Caftle, are without Embezclment as he re- ceived them, that an Ad of Exoneration be extended in his Fa- 1 vour. July 13. 1676. jj; 
Ad ordaining the Pcrfons intrufted with the publick Records, their Oaths to betaken, that without Embezelment they areintire^ 2 and in the fame Order as in the Inventary infert in the Books of Sederunt, and ordaining the Keys of the high Parliament houfe} and Chamber in the Caftle, where the Regifters are, to be deli, vered to Glendook now Lord Regifter ; and ordaining Clerk Cib fon to compt to him for his Intromiftion with the Profits of thai Office. Feb. iz. 1678. 



#Cfg Of Sedefunt. 231 
That the Sheriffs of the Shires mentioned in the Aft, meet within the Days therein preferibed, and compare the Regifters* conform to the Aft of Parliament itfya, and report their Dili- gence; and that Letters of Horning be direfted for that Effeft, * under the Penalties in the faid Aft; and charging them to pay the ^Penalty already incurred for not comparing and reporting when ordered fa to do by miflive Letters from the Lords, dated 31, J*/y laft. January 4. 1677. 

| That the Sheriff Clerks bring in their Regifters of Horning to >e markt by the Clerk-Regifter, and that each Horning regiftratc acre after, tear in the marking thereof, the particular Leaf where- n it is regiftred ; and the Clerks difeharged to write on Bilk >f Caption, whote Horning is not fo marked; and that the She- riff Clerk regiftrate no Hornings, but againft Pcrfons living within the Shire. Kovem 19. 1677. 
Regiflration. 

That no Execution by Charge, Poinding or Arreftment fliall f afs upon Writs rt 'iitrate in the Town-Court Books of Edin* urghy or any other Town-Court Books within Scotland, unlcfs' > iich Writ bear fpecial Warrant for that Effect. Decern. 1 - . 1713. 
Decreet of Regiftration. 

That with booked Decreets of Regiftration, the principal Writs 
i lecerned to be regiftred be alfo kept. Kbvem. 21. 1676. 

Regiftring, fee Bankrupt. 
denunciation and Grant of Redemption, fee 

Inhibition. 
Lord Reporter and Reporting, 

j That only two Lords report in one Day, and! that they do the ipmein Order; and that the Rolls bear the Reports, and the " Q. r Time 
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Time, and when Informations are given in j that they be marked | 
on the Back who is Reporter. Ntvem. 4. 1686. 

Bur tire Ordinaries on the Bills, and Outer-houie, are under-1 Rood to be fupernumerary to the faids two Reporters. jan. 16. 1690. 
That every Reporter the Night before give in a Note to each | Box of the Caufes he is to report nex.t Day. See the Ad: in IN-1 FOR MATIONS. Kovem. 19. 165(0. 
That in Caufes to be reported, the Procefc be brought to thi Ordinary as follows,™*. ProcdFes taken to Interlocutor to be re- ported on Tuefday, to be brought to the Ordinary on Wednef-', day, to be reported onThurfday, and thefe on Wtdntfday,to be brought to the Ordinary on Thurfday, to be reported on Friday }1 and thefe taken to Interlocutor on Thurfday, Friday and Satur- day to be brought to the Ordinary on Monday, to be reported on Tuefday or Wednefday following, otherwife the Procels foallj 

go to the Roll again. Decern. J$. 1690. 
The Lord on the concluded Caufes (hall report the Probation in Writing, and mark the particular Points of the Oaths or Writs infilled on. See the Aft in concluded CAUSES. Novem. 1. Ifi'pj, 

Reproduction, fee Procefs. 
Refignation. 

That all Refignations hereafter, made in Superior’s Hands, by the Ufe of any other Symbol than that of Stan and Bafton, Ihal be void and null. February n. 1708. 

Retours, fee Precepts. 
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Reverfion, fee Inhibition. 

That Magiftrates of Royal Burghs, and their Succeflors in 0£ i e, take fufficient Caution of their Clerks, prefent and to come, ! at they fhall infert in their Books, all Salines of Lands, Tene- Ints, or Annualrents within their refpeftive Burghs, within 60 ys after the Dates thereof; and in like Manner all Reverfions, ads for granting Reverfions, Renunciations, and Grants pfRe- nption, as is prefcribed by the A£l of Parliament 1^x7, anent iurating the faids Writs without Burgh ; and that the faid 
«y be under the Pain of any Damage that (hall befal any Par- thro’ Latency of the faids Writs, which fhall hq paft by the ;rks, or prefented to them, to be infert in their Books; and if jties negled to infert the faids Writs, the Lords will hold them jatent and fraudulent Deeds, kept up to prejudge Purchafers f fide, and for onerous Caufes. Itb. li. 1681. 

Rights, fee Competition. 
Roll, fee Purfuer. 

11 Decreets or Proteftations, their Warrants are to be ligned : :he Ordinary go oft the Bench, and Interlocutors on Debate 1 Day or the following, favc thole on Friday and 'Saturday, 1 th are to be iigned .on Monday thereafter, otherwife the fame 11 not be figned, but the Procefs is to go to the Roll again, t the Aft in INTERLOCUTORS. Deem. fj. X6510. 
'hen Procefles taken to Interlocutor are not duly brought to 1 Drdinary in Order to be reported, the Procefs i£to go to 

1 Loll again. See the A<$ in REPORTING. Decern. 1$. 
hat Caufes delete be not inrolled again> rill all the Caufes iri- il before that Was fcofed,be prefented, and the Ordinary or- itd to give in to the Lords weekly a Lift of the Caufes fcofedy 1 booked, to ly before the Lords, and that Precedes otherwife t*ed,may be objefted againft. Nevem. 8. i£9*. 



*34 Sltttoic of tije That to prevent the Abufes concerning the Inrollment o- Caufcs, the Keeper of the Books of Inrollment prefix the Al rithmetical Numbers of i, 2, 3, crc. to each Caufe, as they {land inferted in the Books of Inrollment, and that the Keep- er prefent the Books of Inrollment at the firft coming out of each Week’s Ordinary, upon Tuefday Morning, that the Or dinary may fign the Docquet fubjoined clofe to the Caules taker up upon the Saturday immediately preceeding. Decern. 27. 170^.! 
Inner-houfe Roll, and Keeper thereof. 

That all Caufes coming in to the Inner-houfe fummarly, with out abiding the Courfe of the Roll, pay the ordinary Dues to tfy | Keeper of the Inner houfe Roll, before they can be called; am - that a Lift of thefc Caufes be affixed on the Wall weekly. •July. 23. i69d.;\ 
Keeper of the Outer-houfe Ko\\,fee Sufpen 

lions. 

s. 
Sallary, fee Penfion. 

Sale, fee Bankrupt. 
Safines, fee Reverfions. 

Seal. 
THat the Seal for Sealing Writs that go ou be made furthcoming to the Lords and they have Ufe therefore. 

Seflion and Parliament-houfe. 

of the Countj Clerks, fo c Novem. z6. 

All Diforder the laft Day of the Seffion in the Parliament-hd orClofs difeharged,under the Pain of Imprifonmentfbr 3 Mont h and the faids Pcrfons being Servants to any Member of the C lege of Juftice, to be thereafter for ever debarred the Houfe 5 sr 
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they efcape, their Mailers obliged to enter them to Prifon with* : 8 Days after their laid Dilh;rbance, under the Pain of zoo l derks; and Perfons guilty of the laid Mifdemeanor not belong- S! ag to the Houfe, to be imprifonfd three Months, and banifhed ild'mburgb. Feb. n. 1663. 
Hugh Riddel Pent to the Plantations for cutting Silver Buttons iff a Gentleman’s Coat in the Outer-houfc, during the fitting of icLord?. July 20.1675. 

Side-bar, fee Bar. 
Signet. 

That the Keepers ofthe Signet and.their Deputes for the Time, 
.rail be careful that good and fufficient Wax, fit to receive the pprelfion of the Signet, guarded with a Ring of Paper upon he laid Wax, be iifed in all Time coming, to prevent the great nconveniencies and Abufes which the Want of an Imprefiion or 

jitamp upon the Wax might give Occafion to. Feb. 14. xyotf. 
That all Sttmmonfes, Letters and other Writs palling the Sig- et, thall bear the Day of the Month, and Year of God, in Yords written at Length, and not in Figures, and underneath the feme, thefe Words, Signed by me; To which the Keeper or his deputes lhall fubjoin the ordinary Subfcription of his Name. 

Solicitation. 
j|! All Solicitation difeharged, and alfo all Information otherwife ijihan by Write ; and, if by Miflives, thefe are to be Ihown to the ililaill Lords, except when allowed judicially, or before Auditors, Ijjvhen both Parties are to be heard, or at palling of Bills of Suf- benfion or Advocation before the Ordinary 5 or when by Confent tfParties,or by the Lords Recommendation to accommodateany f’rocefs, the Matter is referred. And the Contraveeners, Noblemen ineable in 500 Mcrks, Baron or Knight 200 Merks, and every ov her Perfon in 100 Merks for the Poor, attour Deprivation to Members of the College of Jultice, and Dependers thereon; and (eclared a Reafon of Declinator againft any Lord, if he did not 

Dis utmoft to prevent that Information. The Informations are by this Ad t« be delivered to the Lords Servants. No-uem. 6. 1677. Q. ? When 
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When any Procefs comes to be advifed, if any of the Lords or ,L others move that the Lords purge themfclves of verbal Informa' |: tion or Solicitation, that the fame be done, and that Soliciters and i verbal Informers be delete and punifned. Dcccm. 24. 1679. .j 
That the forefaids two Afls againft Solicitation be printed and jJ 

affixed on the Wall of the Outer houfe» and that the laid Afts | be obferved in all Points*, likeas, the Lords on their Honour I have engaged to obferve the fame; and ordain this Engagement 1 to be renewed each Seffion. Subfcribed by the Lords at Sederunt, f govern, ix. 1690. 
Stop, fee Decreets. 

Subfcription.y^ Advocates and Notars. 
Summons, fee Procefs. 

That Sumthenfcs be fully libelled before they he executed, and;; jbel given with the Citationand that each |! <j full Copy of the Libel given offeveral Defenders Ihallreceive a full Copy of fuch Part there-;) of ss concerns them refpetfive, under the Exception of certain Adi- J ons mentioned in tlie Ad. That with the Procels (hall be re4 turned the Defences both dilatory and peremptpr in Writing^ iigned by the Party or his Procurator, which ihall comprehend.! an Acknowledgement or Denial of the Fads libelled, other wife! I they (hall be held as acknowledged. That after the Return of the j Procefs, other Defences coming to Knowledge, or Writs which the ‘ Defender founds upon, artd has in his Cuftody, Ihall 48 Hours before Calling, be put into the Clerks Hands, for tire Pura fuer to fee and perufe the feme; and in the Cafe of feveral De.f fenders, after the Proeds js returned into the Clerks Hands by the Advocate, principally appointed to fee the fame, the fame may be feen for the* Space of Six Days by the Advocates4 

for the other Defenders, who fhall therewith return their Defen- 
ces in Waiting, and the Vouchers thereof. This Regulation, which was declared by this Ad of the 16. February 1723, to bo of Force till the 17. November 1723, is continued till the t.Unm dry 1728, and explained in feveral Particulars, by an Ad of the £1. December 172$. 

That all Snmrnonfes ht Ufeto abide Continuation, be continued:; 
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|s formerly, and Ads extrafted thereon, whereon Diligence is to follow, as before the 1651. June 6. 1661. 
| That in Place of fecond Summonfes, the fir ft contain two Diets and be fubferibed by the Clerk Regifter his Depute, or any Clerk pf the SefTion, and pay fuch Dues as the Summons and Letters paid when figneted apart. }uly 11. 1^72. 

Summons of Bonorum.Jee Bonorum, 
Privileged Summons. 

| That all Summonfes be on 21 Days Warning, and none be pri- 'ileged by the Lords Deliverance, except Removings, recent pulzies, recent Ejciftions,where the Summonfes are execute with- ti 1J Days after the Deed, Intrufions, and coming in vice^ Caufes limentary, Exhibitions, Furthcomings of arrefted Goods, Trans- errings. Poindings of the Ground, Wakenings, fpecial Declarators, ajfpenfions, Prevento’s, and Tranfumpts; and thatrecent Spulzies, ■jeffcions, Intrufions and Succeedings in vice, be execute on ry >ays, and the reft of the forefaid Summonfes be execute on fix Jays, and that the fecond Citation be alfo on fix Days, and the Writers contraveeners fineable in 100 Merks for the firft Fault, nd Deprivation for the fecond. The Aft is not extended to jlurghers and Suburbers in Edinburgh, who may be fummoned 7 the fecond Citation on 24 Hours. ai. 1572. 
Supply, fee Lords. 

Sulpenfion, fee Liberation. 
1 When Sufpenfions are to be difeufled on the Bill before Sufpen- :Crs be heard on their Reafons, the Dues, as if the Sufpenfion vere expede, (hall be paid to the Clerk to the Bills or his Servant, ’or which he (hall hold compt to the Regifter. January 24. 
; When Reafons of Sufpenfion are to be difeufled on the Bill, a receipt of the Secretaries Dues (hall be given on the Back of the fill, or in a Paper apart, by the Keeper to the Signet, otherwife 

0.4 « 
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at Calling, the Bill is to be refufed, and the Letters ordered to b#i farder execute. Noiiem. 6.1683. 

When Reafons of Sufpenfion pr Advocation are to be difeufled on the Bill, that the Secretaries Dues be paid to the Clerk to the Bills, and that a Receipt of the Keeper of tire Books of Inroll- ment, bis Dues, be fho wn within 14 Hours after the Clerk to the Bills receives the Warrant to difeufs, from the Clerk who wrote 
thereon^ otherwife the fame to be cancelled. Novem. 11. 1691. I 

That with the Bill craving Warrant to difeufs Reafons of Suf- I penlion or Advocation on their Bills, fhall be given jn to the I Lords a Recept by the Keeper to the Signet, of the Secretary’s ] i Dues, without which the Clerks arc not to produce the fame, and that the Deliverance bear the Erodudion of tjie laid Receipt; I and in Cafe of not Payment, the Warrant to be null. And Clerks | to the Bills and Seflion, difeharged to take in Summonfes of Re- j duftion unfignetted, either into Eroccfs, or with Bills of Suf-1 penlion; and that Extracts of the Signet of Sufpenlions or Advo-1 cations, pay only Shill. Scats) and that they be given out with- j out Delay, on Payment, as faid is. And that hereafter Copies, j or attefted Doubles of Sulpcnlions, be not holden as Principals in j any Cafe, and the Clerks difeharged to minute the fame, and Ex- f traders to extrad any Ad of Decreet in the Caufe, unlefs the • principal Letters, or Extrads thereof, off the Signet, be extant in Pro'eefs : And the Keeper of the Minute-book alfo difeharged to | hold any Copy or attefted Double for a Principal, under Pain of j being liable for the Damage to the Signet, ai}d to the Lords for 1 Contravention of this Aid. Kcvem. 30. 1^2. ■ 
When Reafons of Sufpenlion are referred to the Charger’s Oath, | if relevant, and he be pfefent, the lame lhall be received, if abfent, :‘ that the Sufpcnders Oath of Calumny be taken. That he has juft Reafoh to propone the Reafon of Sufpenlion, and he deponing affimative, or if ablenr, tiic Bill to be paffed with this Quality, » That the: Sufpender lhall be liable to the Charger’s whole Char, j 

ges therethro’, on Accompt to be given in by him on Oath, to H be paid without Modification, if be fuccumb in the Sufpenlion. -I idL 2$). i<*8S. 
That 
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That hereafter, Bills of Sufpenfion be only prefented to the Or- dinary on the Bills, who is to continue from Tuefday to Tuejday in the next Week, and that the faid prefenting be only by the Clerk; and the Ordinary may ftop Execution for a Month after prefenting the Bill; aad if the fame be refufed, that the Lord lign it on the Back, and that it be kept by th® Clerk; that if another be prefented to tlie Ordinary, any following Week on the fame Grounds it may be flopped unlefs prefented to the whole Lords in Time of Seflion,or Three in Time of Vacance: And further, when Bills are refufed, that the Clerk mark alfo on the Back thereof what Inftru&ions were produced. Feb. $. I(>7$. 
When Bills of Sufpenfion are paft, but no Caution found, the fame (hall only proteft againft Execution for 14 Days after the paffing thereof, except the Ordinary on the Bills difeharge the expedihg of the Bill until a further Day, or allow the Sufpender a longer Time for expeding thereof, not above a Month from the Date of the Deliverance paflirtg the Bill; which being elapfed, the Charger may proceed in Execution; and an indefinite Stop is to continue 14 Days after the Date of the Deliverance forefaid, but Prejudice of Deliverances by the Lords in Prefence, when Suf- penfions arc to be difculfed on the Bill; and, in the mean Time, Executions difeharged, in which Cafe Execution is flopped until the Caufe be decided, or the Stop taken off. And the Clerk dif- eharged to write the Date of any Deliverance of the faids Bills, but in Prefence of the Ordinary, and that it be the true Date whereon the fame is fubferibed. July 5. jeryy. 
That 14 Days be the only Time allowed for feeing and exped- tug Bills of Sufpenfion, and all other Stops, fave when the Rea- f fons'are to be difeufled on the Bill, declared void ; and that the ^ Clerk keep a Minute-book ofall paft and refufed Bills, to be pa- | tent to the Leiges gratis, and he, under his Peril, difeharged to , prefent a new Bill, after a former was paft and elapfed; and Suf- i penders on falfe or abftrafted Writs, to be condemned in large Expcnces attour Proteftation Money, in Cafe Proteftation go out; land if Writes founded on, be not produced at difeufling, they are , to be holden falfe and forged, and the Forgers thereof to be in- : | lifted againft, November 9. 1680; and that the Ordinary mark oh the Back «>f the Bill, the haill Writs founded on, in the Rca- 

fons 
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fons of Sufpcnfion; and that theSufpender be not heard at dif- cuffing, if he produce not the feme, but condemned in large Ex- pences, befides Proteftation-money, the Writs being prefumed to be falfe; and that the Clerk retain Inftruments of Notars, and Copies of Writs produced, they being alfo marked on the Back of the Bill, and may lend the fame to the Charger, on Receipt, to be produced at difeufling the Sufpenlion. Novem. ix. x^r. 

That with Bills ofSufpenfion on juratory Caution, an Inftru- tnent be given in, bearing the Day whereon lie was to prefent the Bill, and that he intimated the fame to the Charger perfon* ally, or at his Dwelling-houlc, if within this Kingdom i and the 
faid Bill is to be given in within fix Days after the faid Day, or another Intimation to be made, and that the Ordinary before reporting the Bill in Time of Scflion, or three Lords in Time of Vacance, caufe publickly call the Charger before the palling of the Bill; and that the Sufpender depone whether he has Lands in Property, Wadfet Liferent, or Bonds, Tickets or Contracts, for Sums of Money; and that it be a part of the written Oath; and that the Party at Sight of the Ordinary confign valid Difpo- fitions and Afiignations thereof; and that no Bill bearing Offer 
of fufficient Caution, be expede on juratory Caution,box. that the fame bear, on juratory Caution, that the Ordinary, before palling, may confider the Reafons ofSufpenfion more ftriftly ; and taking Oaths in Supplement by Commiffion difeharged; but that the Suf- pender compear and depone before the Ordinary on the Bills, and that no Charge to fet at Liberty be granted on juratory Caution. Novem. 8. I68z. 

No Sufpenfion to be granted on Arreftments laid on after ex- trading Decreets, whether on Decreets or Dependences, but the fame (hall come in by Way of Double Poinding, and therein both Creditor and Arreffer may be called. leb. I. 1^77* 
That in Sufpenfions of Proteftations, the Deliverance of the Bill bear the fame to be the fecond,e?c. Sufpenfion; and if otherwife 

expede at the Signet, the Lords will rccal the Sufpenfion, as con- trary to the Ad of Parliament. July xo. 1677. 
Sufpen- 
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Sufpenfions of Charges for his Majefty’s Annuities or Excite, (hould not pafs but by the whole Lords. 

Anfwers to Bills of Sufpenfion in Time of Vacance, are to be given in that Week, when the Lord to whom the Bill was pre- lented, is Ordinary, unlefs the Bill have been given in on Friday or Saturday, when the Anfwers foall be appointed to be given in on Tuejday, to be confideredby theOrdinary the following Week. And as to Bills given in, in Time of Selfion, that the Ordinary in whofe Week they were given in, determine thereintil, without referring to any other Ordinary. 

Written Anfwers to Bills of Sufpenfion or Advocation difehar- ' ged, except where the Ordinary mall think fit to allow the fame. a. itfyy. 
That Cautioners in Sufpenfions lhall not only be taken boun^j for what is contained in the Charge, but alfo for what Expen. I; ces of Plea foall be decerned 5 and that the Attefters of Cautioners foall not only be taken obliged for their Sufficiency at the Time of I; atteffinc, bur ihall be bound as Cautioners for the Cautioner, and r liable lubfidiarly in their Order, as fully as the Cautioners them- fetves; and that the Cautioner in the Sufpenfion lhall be fim* | ply liable in his Order, whether the Decreet be turned into a Libd \ or not. Decern, zy. 1709. 

That Bonds of Cautionries in Sufpenfions, be in all Time com- ing conceived alternatively, to pay or perform refpeftively to the Charger, or to fuch, and to whom Payment or Performan- ces foall be decerned to be made by the Decreet to follow on the faid Sufpenfion, to the End that other Parties than the Charger, compearing with their Interefts at difculfing, competing for pre- ference, and preferred, may be thereby enabled to give a fummar Charge on the Bond of Cautionry when thus conceived. 

That the Ordinary on the Bills be authorifed and impowered, whether in Selfion Time, as well as Vacation, to grant Com. miffio 

Decern. 6. 1677. 

Novem. 11. 1691. 

Sufpenfions. 

Novem. 23. 1717. 
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miffion to take the Oath of an ab'ent Party, on any relevant Point alledged for the pafling or refufing Bills of Sufpenffon; and to allow a competent Time, not exceeding a Month, when granted by one Ordinary, nor two Months when granted by three Ordi- naries for reporting the fame, during which Time a Sift is to be grantbd on the Bill. 

Decern. 6. 1718. 
***¥*¥¥*¥*********** * **¥¥*¥********** 

T. 
Taxes, fee Lords. 

Teft ament. 
ORders for confirming of Teftaments, which follow imme- diately in the Books of Sederunt, to the King’s Inftruftions 
to the Commiflars. General Fdifts fliall be ferved twice yearly, and particular E- difts granted when required, which being ferved, and the Per- 
fons Having Right decerned, they (hall give up Inventary on Oath; and when Wives die, the Husband muft depone anent his Debts; and in Tetlaments datives, thefe Debts are only to be received as owing by the pefonfr; Servants Fees for one Year preceeding the Defund’s Deceafe, Duties ofLands or Teinds for one Year, Apo- 
thecaries Druggs immediately imployed before the Defond’s De- 
ceafe, Houfe Mails for Half a Year at inpft, Penfions and Mini- ffers Stipends, Steelbow Goods, and Corns to the Mafter. In a Teftament, teftamentary Debts given up by the Defund, muft be allowed; but if none be cxprefly given up, but may be by the Defund recommended to his Executors, then no Debts are to be allowed, but the faid privileged Debts; and the Gear being divi- 
ded according to Law,the Defund’s Part pays only Quote. Chil- dren forisfamiliat get no Share of this Divifion, and Confirmati- on muft proceed notwithftanding; and that it be adverted the Prices of Goods be not under or over the common Rate, in Pre- judice of the Quote; the Oath of the Executors muft be taken, and jf Mari or Wife furvives, what is omitted thereof, they probably know belongs to the Bifhop. Licences fhall only be granted where Sums are defperate. The Procurator-fifcal is to be confirmed, if the Perfons nominate, neareft 
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neareft of. Kin, Creditors and Legataries feck not to be confirmed. Datives always being duly given thereto; and if after Dative, but before Confirmation, any Party defire to be furrogate, they Ihall be Executors furrogate in Place of the Fifcal, and Datives being given out, that the Debts may be better known, the Intromitters with the Defund’s Goods within the Jurifdidion, are to be called to give up Inventar thereof, who, if they compear not. Four or Five of the Defund’s Neighbours arc to be fummoned; who bc- ing fworn, {hall give up Inventary of the Dead’s Goods, and de- clare the Quantity thereof, the Divifion it comes under, and the Ex pence to be made thereon, ftiall be modified yearly at making of Accompts. That the Procurator-fifcal find Caution to make furthcoming to the Bilhop what Goods he intromits with, and {hall compt yearly, and get 3 Shilling per Pound that he brings in and makes Payment of. That they take up all Defund’s Names within the Commifiariot, and {hall compt twice a Year for the Diligence to be done by him, in taking up, as faid is; and underlain of De- privation of their Office, ffiall not conceal Names of dead Per- fons, tran fad or forbear to charge, or take Money for that Effed ; all Executors nominate are to confirm within three Months at fartheft. If any decerned Executor compear not perfonally to depone on Teftificate of a Miniiler, of his Inability or other reafonableCaufe of Abfenccj with the Bilhop’s Confent, Commiffion may be granted. When an Edid is execute to a Day, and the Party crave a Day to give up Inventary, and confirm, ye {hall continue the decer- ning the Party Executor till the faid Day, that all may be done Jimul C?* femcl. Telia men is mud make no Faith without Confirmation; an Elk {hall not exceed the Third of the Inventary, without the Biffiop’s Knowledge, and but once. That the Inventars be given up as they were the Time of the Defund’s Deceafe, and iz d. of each Pound, {hall be the Quoat of all Teftaments, both great and fmall, as well Dative as others, and the Qgoat can only be mitigate by the Biffiop. The Commiflar Clerk' {hall have one Book for Tellaments, markt by the Biffiop or his Clerk; and when that is filled up, he mud get another, and another for Regidration. They and all that Court are to ferve the Leiges thankfully at the Rates appointed by the 
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the Bifhop. The faids Infti uftions and Orders are appro Yen and figned by Jo. Hisbet. Jo. Baird. 

Transferring. 
Summonfes of Transferring being feen and returned, may be called before the Ordinary in the Outer-houfe, and he proceed therein tho’ not inrolkd. July. z6. n?88. 

Treaty, fee Prize. 
Tutor, fee Curator. 

w. 
Wadfet, fee Inhibition, 

Wakening. 
THAT Wakenings of Proceffcsbe execute on 24 Hours a- gainft Perfons for the Time within Edinburgh or Leith, and on Six Days againft all other Parties within the Kingdom, and on 
If Days againft Perfons out of the Kingdom. June 11. X66i. 

All ProcefTes now fleeping by the Surceafe of Juftice fince No- vember 1688, and which were not fleeping before that Time, for the Eafe of the Leiges, are to be wakened by three blank Sum- 
monfes of Wakening for each Shire, which by ediftal Citations at the Market CrofTes of the head burghs of the Shires are to be 
execute againft all Defenders on Six Days, and the Blanks to be filled up on a Note to be given in by the Purfuers to the Sheriff- Clerks, with 6 Jhil. Scots with each Note; and the feveral Execu- tions figned by the Executor and Witnefles, with the Summons, are to be tranfmitted to any Clerk of the Seflion, who (hall give the Executions to the Party, that he having expede a Copy of the faid blank Summons under the Signet, may put all in the Pro- ccfi: 



sictg of Sederunt. 245- ; eefs: And where firft Summonfcs are given, but not the fecond, that the fecond be raifed in King JV. and Q. M. their Nanjesj I and if execute for both Diets, but nor called, that the fame be wakened by the faid ediftal Citation. The Aft is not extended I to concluded Caufes, they never having been in Ufe to be wa- kened; and but Prejudice to Purfucrs to ufe the ordinary Way I of Wakening. Novem. 6. 
Warrant to difcufs, fee Sufpenfion. 

Gratis Warrant. 
That Petitions for gratis Warrants.be particular as to theCaufc wherein the Warrant is to be ufed, and that the Warrant be re* 

jftritted conform,and endure only three Years, unlefs renewed. Novem. 20. 16X6. 
Witnefles. 

That the Ordinary, who examines Witneffes, immediately after Examination let down on the Ad or Warrant for examining, the Names of the Witnefles examined by him, and fubferibe the lame, btherwife the Lords will not regard the Depofidons not being h marked and figned. July 7. 1688. 
Writs, fee Extracts. J V That all Writs in Ufe before 1652, to be written in Latin, be br hereafter written in that Language. 

June y. i66i. 

FINIS. 
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