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To the HONOURABLE 

HENRY HOME, 

Of KAIMS, Efquire; 

■ One of the Lords of Council and Sefiion. 

MY LORD, I Do myfelf the honour of dedi- 
cating thefe papers to your 

lordfhip, as to the perfon, who 
not only led me into the general 
train of enquiry contained in them, 
but to whom any merit that may 
be found in the condud: of the 
particulars of that enquiry, juftly 
belongs. 

I know not whether this con* 
feffion fhould excite in me moft 
fhame or moft vanity; but I feel 
fo much of the latter, that I am 
perfe&ly indifferent as to the other. 
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As the following thoughts were 
dire&ed by your lordfhip, and were 
many of them revifed by the great- 
eft genius * of our age, I have 
ventured to publifh them to the 
world : I flatter myfelf they may 
prompt others, who have had ad- 
vantages in any degree flmilar to 
thofe I have had, to trace the laws 
of their country with more fuccefs, 
than it has been in my power to 
do. 

When the publick is informed, 
that many papers which were open 
to me, have been wrote by your 
lordfhip, upon flmilar fubjedts, the 
higheft impatience will arife, for 
the communication of ideas, in 
which none of the deficiencies or 

* Prefident Montefqu’eu. 
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errors of the following fheets will 
appear. 

I have the honour to be, with 
the higheft refped and gratitude, 

Your lordfhip’s obliged, 

And mofl obedient 

Humble fervant, 

Edinburgh, 1757. JoHN DALRYMPLE* 
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PREFACE 

TH £ following chapters contain an 
attempt, to trace from the earlieft 

feudal time?, the great out-lines of the 
laws which relate to land property, in 
England and in Scotland, fo far as they 
are derived from a feudal origin ; to mark 
their variations in different ages, and to 
affign the caufes of thofe variations. 

The progrefs of thofe laws, hov/ever 
little attended to, is in both countries 
uniform and regular, advances by the 
fame fleps, goes almoft in the fame di- 
re&ion, and when the laws feparate from 
each other, there is a degree of fimilarity 
in the very feparations. 

The rights affe&ing land property, 
have chiefly diftinguifhed the feudal from 4 

every other law. Many of thofe rights 
dillinguifhed according to that law, now 
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viii PREFACE, 

prevail in Britain, and the remains of 
many more, may flill be feen and felt. 

Such a progrefs is the more to be at- 
tended to, becaufe until the fubje&s of 
England and Scotland have a knowledge 
of each others laws, there never will be a 
perfedt union of the two kingdoms. 

Will a fubjedt of the one country 
lend money in the other, when he knows 
not by what procefs he is afterwards to 
recover it ? Will he buy land in the 
other country, when he knows not what 
fecurity he is to have in pofftfling it? 
An inhabitant of Northumberland makes 
no.fcruple to purchafe an eftate in Mid- 
dlefex or Kent, who yet will not buy 
the next field to him on the north of 
the Tweed j and people on this fide of 
the border, make as little fcruple to lend 
their money on eftates, at the moft nor- 
thern extremities of Scotland, who yet 
■will not truft a fhilling, on a Northum- 
land fecurity, at their doors. 

At the fame time I am far from 
thinking our old laws in Scotland, fhould 

upon 



PREFACE. ix 

upon every occafion be overturned, to- 
make way for an union with the laws 
of England. The following papers will 
fhow, that the former approach to the 
latter of their own accord, and that 
the legiflature needs only permit them to 
decay by degrees, inftead of deftroying 
them at once. 

The following papers were, however,, 
undertaken with another, and a more 
extenfive deilgn. 

The Spirit of laws firft fuggefled in 
France, and the Confiderations upon for- 
feiture firft fuggefted in England, that it 
was poffble to unite philofophy and hif- 
tory with jurifprudence, and to write even 
upon a fubjedt of law like a fcholar and 
a gentleman. 

That difcovery being made, it appear- 
ed, that a fyftem of law, once fo uni- 
verfal, and ftlll fo much revered ; during 
the progrefsof which, men arrived from 
the moft rude to the moft polifhed fta'e 
of fociety ; a fyftem which has been the 
caufe of the greateft revolutions both ci- 

A 5 vil 



X PREFACE, 

vil and military; a fyftem connedled c- 
qually with the manners and with the 
governments of modern Europe j defer- 
ved an enquiry in the republick of let- 
ters, independant of the prefent par- 
ticular ufe of that enquiry, in any par- 
ticular nation. 



ADVERTISEMENT. 

IN the courfe of the following papers, fome 
modern writers are fometimes quoted, who may 

perhaps not be quoted as authorities in courts of 
law: when the author does this, he does it to 
avoid the parade and embarraffinent of too great 
a number of citations; but means at the fame 
time to refer the reader to the authorities to which 
thefe writers refer, and on which they fupport 
their propofidons. Where thefe fupports are 
wanting, he quotes no modern author, however 
worthy of credit, except to prove the modern law. 
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CHAP. I. 

Hiftory of the Introduttion of the Feudal 
Syftem into Great Britain. 

IT is now generally agreed, that the Feudal 
Laws derived their origin from the ancient 

Germans; under which denomination c 

were comprehended all the northern 
nations on the continent, who, in vaft bodies, 
ifluing from their native marlhes and forefts, 
overrun the Roman empire, and fettled in the 
territories which they conquered. 

Yet in hiftorical relations of thofe nations, 
while they were in their own country, we are 
not to expett relations of the Feudal Law; for 
during that period it exifted not among them: 
A fpecies rather than a peculiarity of manners 
and inftitutions, may however be obferved while 

they were at home, which, added to a very pe- 
culiar fituation when they fettled in the conquer- 
ed countries, was the caufe of a fyftem of laws 
and politicks, the moft particular that ever ap- 
peared in the hiftory of mankind ; a fyftem e- 
ftabliftied by every one of thofe nations, however 
different in their dialetts, feparated by feas and 
mountains, unconnected by alliances, and often at 
enmity with each other. < 

The thought of diftributing among a con- 
quering people the lands they have conquered, 

and 



2 Hijiory of the IntroduEUon 

and of annexing to the»gift, a condition of mili- 
tary fervice, is in itfelf an exceeding fimple one; 
accordingly we learn from hiftory, it has been 
often reduced into praftice, as among fome of 
the Roman colonies on the confines of 
the Roman empire, among the Timarriots in the 
Turkilh empire, and among other nations: But 
there were particular circumftances, attending the 
conquefts of the German nations, which never 
attended thofe of any other conquering people 
and without a peculiarity of caufe, there never 
will be a peculiarity of effeft. 

The Greek and Tyrian colonies came from 
republicks; if they did not preferve a depen- 
dance on their native country, they at leaft 
preferved a great connection with it: They went 
out in fmall bodies, and as fuch they formed 

themfelves into republicks. Equality among the 
citizens had been a rooted and pbiitical principle 
with them at home; it became now, from their 
fituation, ftill more the natural and confiftentr 
principle of their union. 

The various conquefts of Afia by Afiaticks,. 
have been made for one man, and not for a people, 
and therefore ftanding armies have always been 
kept up to fecure them. 

Alexander and his army fought not for habi- 
tations, but for glory and dominion: That do- 
minion was maintained by armies and cities ; he 
and his fucceflbrs referved to themfelves the an- 
cient revenues of the prince, together with the 

mill- 
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military and political adminiftration of the ft ate: 
The armies found a refuge in the cities for them- 
felves and their plunder, but the ancient inhabi- 
tants preferved their land property and their laws. 

The Hebrews in Canaan followed different 
principles of conqueft; they extirpated for neceffary 
reafons the ancient inhabitants, inftead of affociating 
with them. 

The modern European' colonies are kept in 
fubjeftion, not only to their native country, but 
even fometimes to particular companies of mer- 

chants in it. They are conftdered merely 'as in- 
ftruments of commerce, and are therefore gene- 
rally allowed to be regulated by the laws and po- 

lice which happen to prevail in the different 

countries from whence they came: Their prin- 
ciples of fettlement are not determined by the 
natural circumftances attending a fettlement, but 
by the particular views with which they are fet- 
tled. 

The Romans, who extended their empire fur- 
ther than all other nations, preferved their con- 
quefts too by colonies ; but as the members of 
them were for a long time taken from the dregs 
of the people, they went out without any exten- 
flve fubordination; afterwards when the foldiers 
conftituted the colonies, and paid military fer- 
vice in return for their lands, they had indeed a 
regulaf fubordination ; but then their connexion 
with their native country was not broken, and 
befides they were in continual danger from the 

incur- 
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kicurfions of the enemy: In thefe circumftances* 
it was not natural that the pofleffions Ihould be 
hereditary; for in the fucceffion to a vacant pof- 

feffion, valour, where valour was fo neceflary, 

would be preferred to confanguinity; nor would 

the preference be complained of by men having 
connexions with the mother country, and ftill 
conlidering Rome as the feat of their fortunes. 
Accordingly none of the lands given under the 

condition of military fervice, to the members of 
thefe colonies, went in defcent; a few given by 
the emperor Severus excepted, and thefe rather 
were ordered to defcend, than in reality ever 

defcended to heirs. 

In almoft all thofe various tranfmigrations, it 

is obfervabk, that the conquerors either con- 
formed to the civil laws of the conquered people, 

if they left a people at all; referving to them- 
felves the political and military adminiftration; 
or they retained their own laws among them- 
felves, leaving to the conquered people the en- 
joyment of theirs. The reafon was, a contrary 
regulation would have been either impoffible for 
them to compafs, or ufelefs when compafled. 

On the other hand, in every one of thofe va- 

rious circumftances, the fituation of the Ger- 
mans was different: As there was no general 
fyftem of government in their own country,' they 
had j been fubjeXed in their various diflriXs, to 

that chieftain, who could do them moft good or 
moft hurt: When therefore they iffued abroad, they 

went 



of the Feudal Syjlem. 5 
went rather as a band of independant clans, 
than of independant members!; with a fpirit of 
oligarchy, and not of equality. Simple both 
in their manners and in their views, they could 

have no conception of a {landing army, with the 
expence,- and difcipline, and refources neceflary 
to fupport it. On the contrary, having quit- 
ted their own countries in vaft bodies from ne- 
ceffity, being in queft merely' of a habitation, 
and purfuing neither glory nor dominion, but 
with a view to attain that habitation, they took 
up with the fimple thought, of fpreading them- 
felves all over the country, among the ancient in- 
habitants. As the nations they conquered were 
more numerous, fo were they likewife more po- 
lifhed, and expert in arts than themfelves; they 
durft not therefore put fuch nations to the 
fword. Unacquainted even with commerce 
itfelf, they were ftill more unacquainted with 

the refinement of being made the inftruments of 
it to others. As long as the moft diftant 
views to their native country remained, and as 
long as continual danger obliged them to be rea- 
dy for continual defence, the poffelfions, it is 

true, upon the death of the tenants, could not 
regularly defcend to their heirs, who perhaps 
were not able to defend them, but were given 
to thofe in general, who appeared the molt like- 

ly to be able to do fo; yet when in courfe of 
time that fituation was changed, and this valour 

was not fo. continually neceflary, then the pof- 

felfions 
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feffions we are fpeaking of, in contradiftin&ion to 
all others in the hiftory of the world, which 
have any refemblance to feudal ones, became 
hereditary. 

When fuch were the circuroftances attending 
the conquefts of the German nations, it follow- 

ed- in the courfe of things, that being an army, 

thefe conquerors would fall into a fubordination 
in their fettlemerit: It followed in the fame 

courfe that being very valiant, their genius as 
well as fituation would lead them to inftitutions,. 
which made it an obligation upon almoft the 

whole body, to be ready at a military call; and 
this fettlement, fubordination, and obligation to 
military fervice carried in themfelves, without the 
plan of a legiflator, a fyftem of laws, which, 
however the laws of the conquered people might 
for fome time fubfift, could not fail in the end 
to fwallow up all the laws of all the countries 
where it came. 

Naturally fond of the inftitutions of our an- 
ceftors, we are apt to make this fyftem the re- 
fult of the moft confummate political prudence 
and refinement: But regular and extenfive as 
the fabrick became, it was no more originally 
than the very natural confequence of very natural 
caufes : In inventing other caufes, we only deceive 
ourfelves, by transferring the refined ideas of our 
own age, to ages too fimple to be capable of 
forming them. 

It 



1 of the Feudal Syftem. 

It has been long difputed among An- 
tiquaries, at what time the feudal fyftem 
was firft introduced into England. While fome 

have been pofitive, that it was eftablilhed among the 
Saxons; others have been as pofitive, that it was 
firft introduced by the Norman conqueft. 

Thefe opinions, by certain conceflions, on both 

fides, may perhaps be reconciled. 
The Saxons in their own country, had, like 

all the other German nations, their princes and 

chieftains; they had likewife their flaves, who 
ferved them not as domefticks, but as labourers 
of the land, in return for which, they paid a certain 
quantity of cloaths, and corn, and cattle. When 
fuch a people fettled in a foreign country, it is 
naturally to be expefted, that certain portions 
of the land would be referved for the prince, 

and the reft parcelled out among the chieftains; 
that in order to prevent difputes about the boun- 
daries of eftates, and to make the deed more 
formal, thefe laft would have their lands pointed 
out to them by the prince, in prefence of the other 
chieftains, and when writing came into ufe, pointed 
out to them by a charter ; and that both the prince 
and chieftains would again fettle upon their lands, 
their followers of an inferior degree, and their 
flaves. 

At the fame time we are not to imagine that 
the whole land of the country was fo diftributed, 
or fo holden. The * Germans in none of their 

♦ L’Efprit des loix, Lib. 30, cap. 8. 
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conquefts alTumed the property of the whole 
lands to themfelves, the fuperfluity would have 
been burdenfome; fuch of the ancient inhabi- 
tants then, as were allowed to live in the country, 
kept their lands on the ancient footing; fuch of 
the intruders too, as were not attached to any 

chieftain,- taking pofieffion of any vacant land that 
they found, enjoyed it on the fame footing ; both 
of them held their pofleffions at firft without grant 
from the prince, and when writing came in, like- 
wife without writing. 

But then, as it was neceffary. to reduce to fub- 
jettion, under government, in a political, thofe, 
who were not fubjedted in a feudal capacity, the 

king fent his own officers to judge, and to lead 
to war the poffefTors of thefe lad lands in the 

fame manner as the chieftain judged, and led to 
war the people dwelling upon the lands, which 
had been granted in a feudal form, to him. 

The diftindtion between lands held on the 
ancient, and thofe held on the new and feudal 

footing, is obvious, and marked with precifion 
in the earlier French * law. Marculfus f pre- 
ferves the very form of converting an allodial in- 
to a feudal eftate. Lands of the former kind 
were called Alleux, the officer fent to command 
in them was called Count, thofe living under his 
jurifdidlion, and poffieffing fuch lands, were call- 
ed Libres, or in Latin Libert, and often Milites, 

* LTEfprit des loix, lib, 30. cap. 17, 18, 20. f Marculf. 
Lib. z. Form, ijt 

and 



of the Feudal Syflem. 9 
aad were defined to be; * C lies qui ne recog- 

voiffent fuperieure in feodalite, et ne font fujets a 

fahe, ou a payer aucuns dro'ts feigneuriaux. Such 
lands were clafled into counties, thefe again in- 
to vills, and thefe laft into hundreds; over the 
vills ytearii, and over the hundreds Centenarii 

were placed, the latter to aft under the former, 
and both to aft under the Count. Lands on 
the other hand held on the new and feudal 
footing were called Feodaux, thofe holding them 
were called Leuds, i. e. Lords ; the Lends judged 
their own people, and led them to war; their 
lands were not contained in the divifions and 
fubdivifions of the counties, nor were their people 
fubjeft to the officers of them, f At a much later 
period of the feudal fyftem in Italy, the Allod'a and 
Allodiarii make no inconfiderable figure in the 

books of the Fiefs. And in the earlier feudal 
hiftory of all Europe, the diftinftion betwixt the 
Allodia and Beneficia, the lords and the counts, 
the freemen and vaffals, is without difficulty to 
be feen. 

When this diftinftion was fo univerfal among 

other feudal nations, during the Saxon times, is it 
to be believed, that it did not fubfift among the 
Saxons ? It did fubfift, and is to be found in the 
celebrated, though hitherto ill underftood diftinc-* 

tion, betwixt Thain Land or Boc Land, and Reve 
or Folk Land. 

* Reform, cuflom. Art. Jc*. 
jt. Cap. 8. & 14. 

•]- L’Efprit ties kix. Lib. 

Land 
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Land granted to the Thains or Lords was 
called Thain Land-y Allodial Land, over which 
the king’s officer, called in the Saxon language, 
Re-ve, and afterwards flierriff, had jurifdittion, 
was called Reveland. Again, land of the one 
kind being held by a charter, was at other times 
called Bockland, that is, book land j land of the 
other kind being held without writing, and in 
the ancient manner, and moflly by the ancient 

inhabitants, was at other times called Falkland. 

In many of the Saxon * laws, thefe two fpecies of 
lands are continually fet in oppofition to each 

other. 
This produced the diftin&ion between the 

proprietors of Bocland, called Thegen, that is, 
lords, with the Theoden, who were thofe un- 
der them ; and the fuperintendants of Folkland, 
called Copies, that is, counts or earls, with the 
Ceorles, who were thofe under them. A f law 
of iEthelflan, in enumerating the orders of the 
ftate, fays, Et ibi erant quilibet, pro Jua ratione, 

CopU et Cearle, Tbegen et Theoden; which firft 
Lambard jtafrly tranflates by the word Comes; 
and a law of king % Ina, fo far back as the 688, 
makes mention of counts or earls, and of their 
counties. 

The poflefTors of allodial lands are, in the 
language of thofe times, to be likewife under- 

* Leg. Alfrid. Cap. 37. Leg. Eadward L. 2. •)- Lex de 
gentis, ct legis honoribus in Judic, Civitat. Lund, t Lex. 
Ina ^6. + 

8 flood. 



of the Feudal Syftetn: 11 
flood, by the general word made ufe of in the 
French law, Libem, fet in oppofition to the 
flaves, and to the tenants under the dominion of 

the Thains. As in the French law too, the Li~ 

beri were defined to be, CeJles qui ne rccognnjfent 

fuperieure en Feidalite, fo in Dooms-day, the Li- 

beri are exprefied to be, thofe 'qut irepoterant quo 

valebant, men, in ihort, attached to no lord in a 
feignoral, but to the king alone in a political capa- 
city ; though from the fame book it appears, that 
they often, far their greater fecurity, put them- 
felves under the proteftion of fome lord. 

The Folkland was divided and fubdivided into 

Counties, Tythings, called fince by corrup- 
tion Rideings, and Hundreds, and over thefe 
divifions the king’s officers, in the fame manner 
as in the French law, were placed in their or- 
ders. Many Saxon laws defcribe thefe divifions, 
and the 35th law of Edward the confeflbr, near 
the end, enumerates the officers fet over them 
to be, Vice comites, et Alderman's, et Prepfti 

Rundredorum, correfponding to the Comites, Vi- 

carii, and Centinarii of the French, and fet in 

oppofition to the lords, who immediately follow 
them in the enactment of the law: Barones vero 

qui Juas confuetudints habast, et qui fuam kaber.t 

curiam, de fuis hominibus videant, et fic de iis agant, 

et omnia rite faciant. 

As the judge of the Thain land was the Thain 
himfelf, fo the judge ordinary of the Reve land 

or 
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or Folkland was the * Reve or Shirrive, and the 

court in which this laft judged the freemen, ie- 
parate from that court in which the Thaine 
judged his people, was fometimes called the Reve- 
mote f or Scyremote, and at other times by it 
is to be underftood even the Folkmote. 

As in France the form of converting allodial 
into feudal eftates is to be traced, fo in England 
great part of the book of Dooms-day is taken 
up with an account of the converfion of the for- 
mer into the latter. From the fame book it ap- 

pears, that feudal often returned to be allodial 
eftates, and returned to the fubjefrion of the 
king; though he was fometimes cheated of the 
cenfus laid upon them : % Hac terra fuit tempore 

Edwardi Ehain land, fed p'Jiea converfum ejl in 

Reve land, et idem dicunt legati regie quod ipfa ter- 

ra et cenfus qui inde exit furtim aufertur regi, is a 

return often to be found in that book. 
I am fenfible, this account of the diflinftion 

betwixt Folkland and Bocland, is different from 
the various accounts given of it by modern hif- 
torians, and lawyers, and antiquaries; but I ap- 
peal to the nature of the German conquefts, to the 
analogy of law in neighbouring nations at the time, 
and to a general view of the fureft guides in this 
queflion, the Saxon laws themfelves. 

Among the Saxons then, though a great part 

* L. Eadweard! n. L, Eadgar 5. L. Canut. 17* 
J Doorru-day, Tit, Hereford, 

Of 
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of the lands of England were held by a feudal 
tenure, yet many of them continued Hill to be 
allodial. 

And even in thofe which were held by a feu- 
dal tenure, the feudal relations were far from 
running in that regular fubordination, which, 
with after-ages, made the feudal connexions 
and dependancies fo comgjpat, in the eftablifh- 
ment, and extenfion of the rights of the rear 
vadals, that is, of the fub-vaflals, who held 
their lands under the •crown-vaflals, in the fame 
manner, that thefe laft held their lands under the 
crown. 

Two things were great bars to the progrefs 
of the rear vaffalage. In the firft place, when 
the lands given immediately by the king, re- 
verted to him, as they frequently did, either by 
the crime of the vaflal, or from the limited def- 
tination of heirs; if the right of the fub-vaffal 
had not fallen with that of the principal one, the 
king would then have loft the profits of the re- 
verfion. In the next place, the lords were too 
fenfible of that independancy, which arofe to 
them, from the hereditary enjoyment of their 
eftates, to beftow the fame power of indepen- 
dancy on thofe below themfelves. Both the 
king and the lords then found their advantage, in 
limiting the interefts of the rear vafials. 

Accordingly, it was late * in the French law, 
* L’Efprit d«9 Loix, Lib. 31. Cap. 35, 

before 
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before the rear Fiefs were made defcendible to 
heirs. In * Italy, at the time the books of the 
Fiefs were wrote, the crown vaflals could give 
in fee; but then thofe to whom they gave, cpuld 
not give again under themfelves. Among the 
Saxons, there is not the lead: reafon to believe, 
that the grants under the lords were at all he- 
reditary: For though we fee by f charters in 
the later Saxon times, that fome of the book 
lands were granted by the proprietors, to peo- 
ple under them, for many different fervices, in 
the form of a charter, and for one, two, or 
three lives; yet it is obvious that thefe grants 
were of the nature of leafes, not of Fiefs, and 
the poffeffors of them were tenants, not rear 
vaffals. Even the law of forfeiture of king Ca- 
nute, and afterwards of Edward the confeffor, 
fo much talked of among lawyers, proves be- 
yond contradiction, that the grants under the 
lords were not hereditary: " Qui fugiet a do- 

mino fuo vel focio, pro timiditate, in expedi. 
“ tione navali vel terreflri, perdat omne quod 
“ fuum eft, et fuam ipfius vitam; et manus 
« mittat Dominus ad terrain quam ei dederct; it 
•{ ft terrain hereditariam habeat, ipfa in manum 

regis tranfeat.” An oppofition is put betwixt 
land falling t<j the lord, and land falling to the 
king upon forfeiture: The laft is called terra 
hereditaria, as fet in oppofition to the other, for 
* Lib. Feud, J. Cap, 1. 4 Spell, tenures, Cap. 16. 

a verj 
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a very good reafon, becaufe the pofleffion of land 
under a lord was not hereditary at all. 

Again, in the connexions even between the 
king and his immediate vaflals, or the lords, 
the tye was but flight among the Saxons. In 
the hereditary pofleffion of the grant made fe- 
cure to the crown-vaflals; in the feudal form of 
the grant through a charter; in certain heriots 
and profits paid on change of heirs; and in the 
obligation to certain military duties; the out- 
lines of the feudal fyftem may be feen: But 
that infinite variety of rights, arifing from the 
clofer union, betwixt the king and his vaflals, 
and from the fubordination of that union def- 
cending through the various ranks of the nation, 
was as yet not known. 

Nor is this backward flate of the feudal infti- 
tutions among the Saxons to be wondered at: 
The feudal fyftem was not eftablifhed at once, 
in any one kingdom of Europe; the Saxons be- 
fides were a cruel and extirpating race; inftead 
of fettling themfelves, and fpreading peaceably 
among the Britons, thofe laws, which that fet- 
tlement would have neceflarily involved in it 5 
they put many of them wantonly to the fword, 
and drove many more into France and Wales, 
Thus more land 'being vacant than the Saxons 
could poflefs, their chieftains would not for a 
grant of land,, fubmit to the fevere. feudal 'il- 
lations ; add to this, that the princes who came 
over, being rather plunderers than princes, their 

B 2 atten- 
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attendants were, and continued to be, rather 
their aflbciates, than fubje&ed to them; and 
from thence arofe that degree of equality of 
princes and chieftains, which is fo contrary to 
the feudal fyflem, and to the rights of the fu- 
perior lord. 

William the Conqueror came from Normans. , , a country where the greater power of 
the prince had fooner riveted the feudal duties 
upon the crown-vaflals, and where a longer du- 
ration and fmaller interruption of the feudal 
principles had given time and room for the rights 
of the rear-vaflTalage to ripen. He introduced 
many of the laws of his own country into his 
new dominions : By the number and variety of 
thefe laws; the infinite number of grants made 
by him and his followers; the language of the 
feudal books which he made to fupplant that of 
the Saxons; and many new forms and terms in 
which it was made necefTary to manage all difputes 
in law, at a time when every judge was a Norman, 
and almoft every difpute in feme degree a feudal 
one ; occafion has been given, for the opinion, that 
this prince was the firlt who brought the Primor- 
dia of the Fiefs into England. 

Three general alterations were made by Willi- 
am, which, by their important effetts, have im- 
pofed upon Antiquaries, and led them into that 
opinion. 

In the firft place, he altered the nature of a 
good deal of the land in the kingdom, by abo. 

li dung 
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lifhing the diftinfrion betwixt allodial and char- 
ter land. A great part of Dooms-day is taken up 
with an account of the converfion of the one into 
the other; and moft of thofe lands, as well as of 
all the other lands in the kingdom, he made to be 
held by military tenures or knight-fervice. This 
he carried fo far, as to fubjeft the church-lands to 
the fame fervice, and * fixed the number of fob 
diers which every biihoprick and abbey ftiould 
equip for the war. 

Again, the diftinttion between allodial and feu- 
dal land being deftroyed, the great offices which 
were founded on that diftindtion, ffiould have fallen 
too: But William prevented this: From the 
greater progrefs of the feudal fyftem in his country, 
the earldoms were become hereditary, and were 
held of the fovereign by a feudal tenure : The 
Counts, that is the earls, had again fpread the 
fame fyftem under themfelves, and made the free- 
men hold of them by the fame tenure. Now 
William, in imitation of thefe great feignories in 
his own country, f attached large territories to 
the title of Earl, in England, and carrying the 
imitation of the fame feignories fiill further, made 
the earldoms hereditary ; by this alteration, thofe 
honours, which among the Saxons were only of- 
ficial, and during pleafure, became now feignoral 
and perpetual. 

But the great alteration which happened in 

B 3 
Spell. Cod. leg. vet. f Ibid, 

the 
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the time of William, or in that of one or two 
of his fucceflbrs, was: That not only thefe 
great offices were made hereditary, but that the 
whole Fiefs of the nation, as well thofe holding 
of the great officers, as thofe holding of the 
lords, became fuch; in ffiort, the rights of the 
rear-vaflals advanced to the fame degree of firm- 
nefs, with that of the more immediate vaflals of 
the crown. 

The greater progrefs of the feudal fyflem had 
eftabliffied thefe rights in Normandy, and they 
were by the conquerors tranfplanted into Eng- 
land. In confequence of this, all the effects 
which neceflarily muft follow a general exten- 
fion of this kind, do immediately Hart up in this 
reign, or in a reign or two after. Thus the 
term * vavafTonr or rear-vaffial we find immedi- 
ately in the laws of the Norman princes.- • — 
Thus homage, if not introduced by William, 
had at leaft, all its ceremonies affigned it by 
him ; f which ceremonies became necedary to 
preferve the memory of the tenure, at. a time, 
when not the heirs of a few great thanes hold- 
ing of the king, as in the Saxon times, but the 
heirs of many thoufand vaflfals holding both of 
the king and of fubjetts, were claiming poflef- 
fion, and could no longer even by the laft be re- 
filled it Thus the right of efcheat to the 

* V. leg. Gul. lex 14. & leg. Hen. 1. lex 7. & *7. 
■f Compare L’Efprit des loix. Lib. 31. Cap. 31. 

lord 
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lord was foon after eftabliftied, over the rear- 
vaflals, whofe holdings were become by that 
time hereditary : Thus the ward and marri- 
age of the heir, of which, as Sir Henry Spell- 
man * proves, there are ntf veftiges in the Sax- 
on law, and to which indeed, the independancy 
of the Saxon thanes would never have fubmit- 
ted; we find quickly taking place among the Nor- 
mans, in favour both of the king as fuperior lord, 
and of the fubjedl as fuperior lord: In favour of 
the king, who had power to inforce them, and in 
favour of the fubjefr, who when he granted his 
land hereditarily under himfelf, had been accuf- 
tomed in his own country to demand, and thought 
he had a right to demand, the fame incidents from 
his vafials, in return. TTie ward of the heir, we 
find from Glandville, fully eftablilhed, in the reign 
of Henry II. and the marriage of the heir, which 
in its eftablilhmeat could only come after the 
ward, is referred to, in the laws of Henry I. as 
a law fab lifting in the time of William Rufus. 
The law of Henry I. it is likewife obfervable, or- 
dains, that all fubjett fuperiors ftiall obferve the 
fame regulations with refpeft to their wards, 
which that prince there prefcribes to himfelf, 
with refpeft to his own. f Et pracipio ut Baro- 
va met fmiliter ft contineant erta film et filias 
bominum fuorum. 

The queftion at what time the feudal Syftem 
* Spell, tenur:*. cap. 14. & i t. f Leg. Hen, I. L. i; 
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Scot h Was *ntro^uce^ *nto Scotland, and by what fteps it advanced, is much more 
difficult to be folved. The Engliffi have the 
laws of their Saxon kings, they have charters too 
as far back as the year. 694 ; but the Scotch have 
no fyftem of their law before that of David I. 
who began his reign anno 1124; nor charters 
before the time of Malcolm III. who began his 
anno 1057. 

In confequence of thefe defetts, it is ftill a 
difpute in Scotland, whether the feudal law was 
eftabliffied there, as early as the reign of Mal- 
colm II. 

Perhaps by certain conceffions, the differing 
opinions concerning the origin of the Syftem, in 
this part of the ifland, may be likewife recon- 
ciled. 

The Feudal Sydem, we have feen, was not 
eftablifhed at once in England, but by degrees; 
the fame was its progrefs in every other country 
in Europe. Further, the principles of the fiefs 
were fettled by a conqueft in every country where 
they came, and in proportion as that conqueft 
was perfett or imperfett, they acquired a firmer 
or lefs firm footing. Laftly, it is plain not only 
from faffs handed down by hiftorians *, but 

* likewife from the famous account of the laws 
* of Malcolm, prefixed to t the Regiam Mojejlaiem, 

and the terms made ufe of in that account, that 
• Craig, lib> i. dieg, 8. n. s. & 3. & notae. 

before 
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before his reign, fome of the feudal charatterif- 
ticks were known in Scotland. 

It is probable then, that before the reign of 
that prince the Primordia of the fiefs were advan- 
ced in much the fame degree in Scotland, as before 
the time of William the Conqueror they were ad- 
vanced in England. They muft have taken their 
rife from fome conqueft, made by nations of Ger- 
man origin, in the lower parts of Scotland ; and 
from thence been extended to the more mountain- 
ous : For thofe nations, wherever they went, by 
their fubordination of ranks in conquering, and 
their divifion of the conqueft when made, laid 
continually a foundation for the feudal ftru&ure to 
rear itfelf upon. 

This fituation of his country gave to Malcolm 
an opportunity to put the laft hand to, and 
compleat the feudal ftru&ure: That politick 
prince brought the fyftem to completion by art * ; 
by the converfion of the allodial into feudal lands, 
exprefled by Fordun f, and the laws of Mal- 
colm as an alienation made by the king of all 
that land not yet difpofed of, which, in right of 
the crown, was deemed to belong to the king; by 
the prudent diftribution of the land thus convert- 
ed §, and of the real || crown-lands, among his no- 
bles; by titles of honour attached to feudal grants ; 
by making all donations of forfeitures in the feu- 

* Eflays on Brit, Antiq. cap. i. -f Ford. lib, 4, cap. 43. 
t Leg. Male, cap, 1, § Ford, loc, cit,‘ U Leg. Male, cap. r. 

B 5 dal 
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dal form; a cuftom which all his fucceflbrs too 
followed; by the far greater privileges of the 
king’s vaffal, than of the Allodiarius, one of which 
was in moft nations of German origin *, that a 
greater compofition was exacted, and paid, for 
taking away the life of the former than of the 
latter ; by that fecurity of pofleffion which the in- 
trodufhon of charters conferred, and which all 
were fond of acquiring ; and laftly, by that influ- 
ence, which the example of almoft all neigh- 
bouring nations could not fail to have upon his 
people. 

The words of Fordun defcribing the ftate of 
the kingdom, prior to the time of Malcolm in 
Scotland, and the alrerations made by that 
prince, contain the outlines of the ftate of the 
Feudal Syflem among the Saxons, and of the 
alterations made upon it by William in England : 
f “ Antiquitus vero confueverant reges, fuis 
<« dare militibus, plus aut minus de terris fuis, <e in Feodifirmam, alicujus provincits portionem 
« vcl Thanagmm. Nam eo tempore, totum pene 
« regnum dividebatur in Thanagiis : De qui- 
“ bus, cuique dedit, pro ut placuit, vel fingu- 
« lis annis ad firmam, ut agricolis; vel ad de- 
« cem annorUm, feu viginti, feu vitae terminum, 

cum uno faltem, aut duobus haeredibus, ut 
“ liberis et generofis j quibufdam itaque, fed 
« paucis, in perpetuum, ut militibus, Thanis, 

# L’Efpflt des loix, lib. 31, cap, 8, t Ford. lib. 4. tap. 43. 
“ prin- 
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*l princlpibus. Malcolmum autem in donis ita larg- 
“ um fuifle, ut cum omnis totius regni, certas 
“ regiones et provincias, ritu prifcorum, in pro- 
** pria poflTeffione tenuerat; nihil indc poflidendutn fi fibi retinuit.” 

From this relation it appears, that the kings 
of Scotland had originally affigned to their offi- 
cers certain portions of land, which were erett- 
ed into Thaindomes; that however the whole 
land of the kingdom was not portioned out in 
this manner; that on the contrary part of it was 
under fubjeftion of the prince; but that Mal- 
colm diftributed this remaining part of the coun- 
try among his nobility; or in other words con- 
verted all the allodial land of his kingdom into 
feudal. 

In return for the favours conferred by this 
prince, and in confequence of the foundations 
laid by him, the ceremonies of homage were 
eftablilhed, the incidents * of ward and marri- 
age were conferred ; and in a ftate of the Scotch 
nation ripe for the reception of the Feudal Syftem, 
the natural courfe of things, and the prudence 
of the Scotch monarch, brought about in one part 
of the ifland, what in a ftate of the Engliffi na- 
tion, equally ripe for the fame reception, the 
violence of the Englifli monarch inforced in the 
other. 

* Ford. Icc. cit. Leg. Male. kc. c'f. 
B 6 CHAP. 
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C H A P. II. 

Hiftory of Tenures. 

SECT. I. 

Species of /IS the principtes of the Feudal tenures. Syftem were founded in con- 
Military qUeflj as all its relations tended to pre- enure' ferve and defend that conqueft; fo 

moft Fiefs were originally held by a condition of 
military fervice. 

This connexion betwixt the nature of a fief 
and the military fervice, was underftood to be fo 
neceflary, that it lafled even till the la tell times 
in the law. * In England; before the twelfth of 
Charles II. if the king had granted lands with- 
out referving any particular fervice or tenure, the 
law creating a tenure for him, would have made 
the grantee hold by knights fervice; and in Scot- 
land, before the 20th of George II. all lands 
were prefumed to be holden ward, that is, by 
jknight-fervice, unlefs another holding was ex- 
prefled. 
Soccage In t^ie German fettlements, after tenure, the divifion of the conqueft, both the 
princes and the chieftains divided the polleffion 

* Viter voce tenure (K) of 
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of the lands which they obtained, partly among 
the braveft of their followers, who in return 
were to attend them in war; partly among fuch 
as inclined to be hulbandmen, called in the com- 
pilement of the confeflbr’s laws, Sokmen, from 
whom they received in return certain quantities 
of corn and cattle, and cloaths; and partly 
among their flaves, called in the fame compile- 
ment villains, who laboured the ground for be- 
hoof of their matters who had fettled them up- 
on it. 

The contempt which in thofe martial ages, 
was entertained for every man who was not a 
foldier, * brought the Sokmen in eftimation 
very much upon the fame footing with the vil- 
lains. A law of Edward the confettbr f puts 
an equal valuation on the life of a Sokman and of 
a Villain, Manbote in Danelaga de Villano et Soik- 
manno 12 eras. 

Hence, during a long time in the feudal fet> 
tlements the poflettions of the hufbandmen were 
rather leafes than feuds, and.the pofleflbrs of 
them rather tenants than vaflals. They were 
defpifed in the commonwealth; in every diffe- 
rent nation they had a different name of bafe- 
nefs, as in France that of Roturiers, and in Bri- 
tain that of Sokomen; they were fubjefted to 
the meaneft fervices, and, as appears from the 
book of Doomfday, were inconfiderable in num- 
' Vid. Spellm, slotT, voce Sccmanr.us, -}- Leg. Ed. L. ia. 
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bers; they bore no part in the councils of the 
nation; thofe who held of the king in capite, by 
knights fervice, being the only valfals who were 
originally admitted into thefe councils ; even the 
price of their lives was eftimated very low in the 
law; and at a period when the poflTeffions of the 
military vaflals were become hereditary, thofe of 
the hulbandmen, as appears from all the Saxon 
charters % to fuch people, were either during 
pleafure, or at moft for life or lives. 

But in procefs of time, thefe hulbandmen hav- 
ing continued long in pofleffion of the land, and 
during a more fettled flate of affairs, and being 
grown into eftimation in the commonwealth, 
began to claim, and with little oppofition, an in- 
heritance in the land : This claim, when made 
good, caufed Soccage to be confidered as a regular 
tenure, and gave firmnefs to it as fuch. 

As the times too grew more peaceable, and the 
new conquerors were more fafe in their conquefls, 
fuperiors ran very much into the praftice of ex- 
changing that military fervice, which was no longer 
of the fame ufe as formerly, for the fervices of 
agriculture. 

Further, the fame peaceable manners, made 
the minds of men be Ihock’d with the bondage 
of their fellow-creatures; f Villains were in- 
franchifed, the llavilh tenure of villenage, which 

* Vid. Spellman of tenures. f Lyttlet. feft. 204. et feq, 
Wad. form, anjlk, tit, ManumilCon of villains, 

had 
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had taken its name from the obje&s of it, was 
deemed to be too fever-e, and by degrees was 
converted into Soccage, a tenure better accom- 
modated to the more civilized difpofitions of, 
mankind.. 

Thus the tenure by knights fervice, and the 
tenure by villfcaage, the one finking, and the o- 
ther rifing in dignity, falling both gradually in- 
to the bafiance of Soccage tenure, this lafl ex- 
tended itfelf daily in Great Britain over land- 
property. 

The extenfion of Soccage, was a deviation from 
the original feudal relations; the alterations in the 
rents of Soccage were the effett of an equal devi- 
ation from feudal manners. 

Lyttleton obferves *, that vaflals by Soccage, 
paid originally the aftual fervice of the plow, in 
lieu of any other rent, and that from thence they 
got the name of Soccomen. 

But afterwards, it appears, that they came to 
pay a certain rent in corn and cattle. Accord- 
ing to Sir Henry Spellman f, the word Farm or 
Feorme, which in his time was fometimes ufed 
to fignify rent, fignified antiently corn and cat- 
tle; and Gervas % of Tilbury relates, that he 
has feen in the reign of Henry I. feveral of the 
king’s vaflals, driving their rent of corn and cat- 
tle to the king’s court, but that the fame prince 

* Lytt. fefh 119. -f- Spellm. tenures, tap. 7, J Sel- d«n, vol. 1. p. 1003, 
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going abroad, and having occafion for money, 
fent people through the kingdom to value the 
rents, and that in each earldom a vicarius was 
placed, to bring thofe rents, converted into mo- 
ney, into the exchequer. 

The alteration made by this prince, was made 
by a great many other fuperiors, who not refid- 
ing on their e(Tates, as fuperiors had done in 
the fevere ages of the Feudal Syftem, were glad 
to exchange the original duty of military fervice, 
for the fervice of agriculture; and that after- 
wards for the payment of corn and cattle; and 
that at laft for the payment of a certain ftated fum 
of money *. 

Thus in the original feudal eftab* Burgage. lilhment, it appears, that almofl the 
whole commonwealth would be divided into two 
claffes of men; the foldiers and the hufband- 
men : The firftof which, by their tenures, were 
bound to confront danger, and the other from 
intelline broils or foreign invafions, were con- 
tinually expofed to it. The moft martial nation 
however, muft have fame artificers attending 
them; but thefe, unable to brave the dangers to 
which the other two bodies of the nation were 
accuftomed, and feeing no fecurity for themfelves 
in the country, either retired into the antient 
Roman towns, or built new towns for them- 
felves, near the caftles of their refpedlive. lords. 

Lyttlet, feft, jjj, no, 
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At firft defpifed among a nation of warriors, 

they were in the meaneft condition: From a 
view of the fituation of the towns of England in 
the book of Doomfday, it appears, that the in- 
habitants of them were anciently a mixture of 
people, either in the demefne of the king, and 
confequently tenants at will;, or in the dominion 
of a variety of lords; or Liberi, who had Found 
they could not live without putting themfelves 
under the more immediate proteffion of the 
king, or of fome lord ; and that all of them 
were under the jurifdiftion, either of the king 
in his burghmote, or of fome lord in his court, 
and payed a cenfus and taxes to the bailiffs, 
called Portreves, of the one or the other refpec- 
tively. The famous charter of William I. to the 
city of London *, is no other than a mere in- 
llrument of protettion; .the mighty privilege he 
confers upon the citizens is, that they fhall be 

. law worthy, and that they fhall be capable of 
inheritance. 

Even in the earlieft times of the Feudal Sy- 
ftem in Britain, however, it appears, that both 
the princes and the lords were beginning to en- 
courage thefe fettlements. The Saxon princes 
and lords had allowed the towns to Vorm them- 
felves into f communities and gilds; had, under 
colour of protecting them, walled them round, 
and fometimes put garrifons of* their own men 

into 
• Hollingfhead, vol. J- fol. 15. f Doimfday. 
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into them; had bellowed {mall territories for 
fnpport of the community; and in return for all 
thefe favours, exafted finall rents * in provifions 
and horfe-carriages. And William + the Con- 
queror ordered many fuch fetdements to be eretted 
through the land. 

In after times the benefit of thefe towns was 
flill further obferved; they were freed of their 
Portreves, and of foreign jurifdiftions ; their taxes 
and lands were fee’d out to them in feofarm; 
they were allowed to enjoy their own magiftracies; 
enfranchifements were granted them; ch:irters and 
privileges were conferred ; and a new, feudal, 
free tenure, was brought into the law, called te- 
nure by Burgage; a tenure highly advantageous 
to thofe who erefled it, as thereby they rendered 
the people who held by it dependants upon them, 
and the towns places of defence againft their 
enemies. 

The fame fecurity which bellowed Frank-all- grmne;fs on tenure of Soccage, and moigne. ° which the introduction of Burgage 
tended to bellow on the nation, produced likewife 
the tenure of mortification; or, Frank-allmo’gne^ 
which lalt it was called, becaufe the lands were 
held as a free alms in Libera Eleemofma, on the 
account of religion I- 

Origina’ly, when lands were given to the 
* Vid-'Doomfday. f Cart. Gul. tap. 6(. Wilkins, 

t Reg- Maj. lib. s. cap. 23. n. 2, lib. 2. cap. 18. n. 3. GLuiyille, lib. 7, cap. 1. ia prin. et in iin. 
church. 
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church, they were burdened with military fer- 
vice; this fervice the bidiop or abbot performed 
in fome ages by himfelf, and in others by a dele- 
gate: But when the neceffity for it became lefs, 
people in giving lands to the church exacted no 
other return, than prayers and fuch religious ex- 
ercifes *. 

Thus the feveral orders that were of value in 
the ftate, thefoldiers, hufbandmen, artizans, and 
clergy, became each the objett of a diftintt te- 
nure, and the four fimple forms of tenure, into 
which all the reft may be refolyed, came, by the 
natural and gradual courfe of things, into the 
law. 

As thefe three laft fpecies of tenure were ex- 
tended by the more peaceable and humane geni- 
us of the fucceeding times, fo the fame genius 
produced a great alteration in military tenures, 
both in England and in Scotland. 

Originally the grants of lands were burdened 
with indefinite military fervices; but in 
the time of the Normans, thefe fervices 
came to be diftinguilhcd one from another, and 
according to thofe diftinftions military tenures 
got different names: Thus fome lands were 
granted on condition of guarding a caftle, and 
thefe were faid to be held by caftle gard ; others 
on that of performing warlike offices about the 
king’s perfon, as to carry his banner in the day 

0/ 
• Lyttlet. feft. 135. Stair, lib. ». cap. i. >• :9- 
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of battle, and thefe were faid to be held by great 
ferjeanty: Others again were granted on condi- 
tion of attending the king in perfon on foreign 
expeditions, and thefe were faid * to be held by 
Efcuage. 

Of tfefe laid confifted the greateft part of the 
feudal property in the kingdom. 

According to the books of the Fiefs f, all vaf- 
fals were originally obliged to perform their fer- 
vices in perfon; afterwards, as the feverity of 
the feudal law declined, and it became indiffe- 
rent to fuperiors, whether the fervice was per* 
formed by the vaflid or by another, the vaffals by 
Efcuage in England got into a way of not attend- 
ing in perfon; inftead of fuch attendance, they 
fent deputies in their places. To this practice 
long acquiefced in, a fanftion was given, by a 
judgment, in the reign of Edward III. J But 
flill the fief, as appears from a cafe in that of 
Henry I. was forfeited, if the deputy was not 
fent §. 

In further procefs of time, as fuperiors be- 
came flill lefs exatt, vaffals became ftill more re- 
mifs; they did not even take the trouble of fend- 
ing their deputies, but gave a compenfation in 
money to the lord, according to an afleflment 
determined by parliament; and for this compen- 

* Spellm. of feuds, cap. 21. Mad. hift. of excheq. fol. 43T. 
f Lib. feud. 2. { Lyttlet. fed. §6. § Seld- notes on 
Hengage, J14, 115. 

fation 
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fation he could only diftrain, but not fubjett his 
vaffals to forfeiture. 

At the fame time, as fuperiors had ftill great 
power over their vaflals, they exacted, anddiltrain- 
ed for exorbitant fums, under pretence of this 
compenfation. 

To elude thefe exactions, the vaflals invented, 
what is called by Lyttleton the Efcuage-certain ; 
by this they became bound in the charter, to pay 
a certain, ftated fum of money, in lieu of attendance 
in perfon, or by deputy. 

This produced the diftimftion betwixt E feu age 
certain, and Efcuage uncertain j for where fuch. 
provifion was not made by the vafTal, or where it 
was provided that the compofition fhould be re- 
gulated by the afleflinent of parliament, the Efcu- 
age was called uncertain *. 

In this laft the. fuperiors continued their ex- 
actions, nor when they laid on and levied them, 
did they give the vafTals the ancient alternative 
of paying in fervice, or in money, as they pleaf- 
edi On the contrary, Henry II. upon occafions 
of war, ufed, without fummons, or any other 
ceremony, to affefs a fum upon every knight’s fee 
for the exigencies of the war f. 

But what was laid on by this prince with fome 
moderation, feems to have been laid on by fuc* 
ceeding princes without any; and the example 

• Lyttlet, fe£t, iao, f Madox hiftory of exebeq. pag. 4,35, 
of 
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of the fovereign with regard to his vafTals, was 
followed by the lords with regard to theirs. 

Thefe afleffinents raifed fo great clamours" in 
the whole nation, that they became, in the reign 
of king John, one of the chief fources of con- 
tention betwixt that monarch and his fubjefts. 
Thefe laft prevailed; John figned the Magna 
Chat ta; one claufe of it was, Nullum fcutagi- 
um povatur in regno roftro, rift per commune con- 
cilium regni ntfri: And though this conceffiou 
concerned only the king, with regard to his vaf- 
fals, by Efcuage uncertain; yet it was equitably 
extended to all mefne lords and their vaflals by 
efcuage uncertain, thefe being obliged to pay, 
and thofe to accept, Efcuage, at the rate aflefled 
by parliament. 

The Efcuage certain came to be deemed alto- 
gether a Soccage tenure, and therefore was only 
fubjeft to the duties of it; but the Efcuage un- 
certain, on the contrary, continued {till fubjeff to 
the incidents of ward and marriage. 7'his lafl 
then came to be a flrange mixture of military and 
Soccage holding; as it was fubjefl to ward and 
marriage, it was of the former kind; as it paid 
money, inflead of military fervice, it was of the 
nature of the latter. 

In Scotland the feverity of the military 
tenure came to be foftened after a different ward. manner. As our only incurftoos were into England, 



of 'Teriures. qg 
they were eafy; we had but little money, or oc- 
cupation, and being weaker than the enemy, we 
were obliged to keep our difcipline ftrift : Thus 
our vaflals did not decline the military expedi- 
tion ; nor could they eafily give a rccompence in 
lieu of their attendance; nor in our dangerous 
htuation, Were fuch difpenfations to be at all 
allowed. 

For thefe reafons, the obligations to military fer- 
vice continued very long in the Scotch law *, even 
as long as we had wars with our neighbours in 
England. 

But then, as the burthens of ward and marriage 
were not fo intimately requifite in our military 
holdings, the profits arifing from thefe incidents 
were efiimated by a great many fuperiors and vaf- 
fals among themfelves, at a moderate rate. Thefe 
vaflhls paid the eflimation agreed upon, to be freed 
from the incident, and Taxt-ward was brought in- 
to our charters and law books. 

Taxt-ward, like the Efcuage uncertain of the 
Englilh, was a ftrange mixture of military and Socr 
cage tenure; performing military fervke, it was of 
the nature of the one; paying a certain fum of 
money, it was of the nature of the other. 

Thus while, in the military tenures of England, 
the military fervice was gone, and the wardlhip 
remained ; in many of the military tenures of Scot- 
land the wardflrip was gone, when yet the military 
fervice remained. » Craig, lib. a, dieg. u. 

The 
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The fame advancement of the intereft 

holding t'ie va^'a^ UP011 that fuperiorj which in England' created the diftinftion 
betwixt Efcuage certain and uncertain, and in 
Scotland converted ward-holdings into Tax-ward, 
produced likewife a confiderable alteration in many 
of the tenures by Soccage. 

Originally, when the king and lords granted 
their lands to be held in Soccage, or converted 
thofe before held by military into Soccage tenures, 
they received the full value for that grant or con- 
verfion. 

But when the feudal manners began to give 
place to a certain degree of luxury, fuperiors 
who were in want of money to fupport it, were 
willing to give to their valFals, who had got 
money through it, lands, at very low rents, in 
confideration of large fums delivered at one pay- 
ment. 

Thefe rents complained of as low in many ftatutes, 
became gradually lower, from the neceffities of 
fuperiors: In proportion too as lands were im- 
proved, or by the finking of intereft rofe in their 
values, thefe rents, when compared with the real 
rent, had the appearance of being ftill more low, 
than without thofe alterations they would have 
appeared to be. 

The author of the old tenures * reckons it 
Feefarm, when the third of the value of the rent 
is the fum paid. 

* Tit, Feefarm. 
However 
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However, the rent became afterwards ftill lefs, 

and in the end people got into the prattice of lay- 
ing afide a rent altogether, and took direttly an 
elufory duty, as a rofe, a pair of fpurs, &c. if de- 
manded, which produced the holding called Blench 
both in England and Scotland. 

Moft of the lands in Great Britain having 
been converted through time into this holding, 
the king loft his power over the crown vaffals, 
and the crown-vaffals their power over the peo- 
ple. 

SECT. II. 
AFTER the foregoing general view ^ruitsof 

of the progrefs of the different 
fpecies of tenures, it will be proper to obferve 
the more immediate fruits and perquifites of 
them. 

Anfiently almoft all lands were held Ward of . ... . . r 1 r 1 the 
by military tenures; in thefe the lord 
was in reality proprietor, and the tenant only 
ufufruttuary ; in return for this his intereft, 
the tenant gave his perfonal fervice; but when 
he was no longer in a capacity of performing 
that fervice, it is not to be wondered at, that 
the lands fhould have returned to the lord, to 
be difpofed of as he pleafed ; accordingly in the 
commencements of the Feudal Syftem, the 
grants were good no longer, than for the life of 
the vaftal. 

C Id 
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In confequence of the fame principles, when 

afterwards the favour borne the heir was a bar to 
this power of difpofal, and grants were extended 
to a man and his heirs, it ftill remained congruous 
and juft, that at leaft while thofe heirs from their 
minority were incapable of performing the fer- 
vice, the fief fhould return to the pofleffion of the 
lord. 

Perhaps too in thofe boifterous ages, it was a 
favour to the heir and to the fief, to put them under 
the protettion of the lord, at a time when the heir 
was incapable to defend either. 

Thefe confiderations produced the right of ward 
in the military tenures both of.England and Scot- 
land ; this right went fo far, that in both nations, 
not only the military eftate, but the perfon of the 
heir was in ward of the lord. 

This laft cuftom, ftritt as it was, prevailed even 
to theexclufion of the uncle or grand father, almoft 
invariably in Scotland, t>vo hundred years ago, 
as may be feen from % the decifions at that pe- 
riod. 
Marriage. In fuch a fituation it feemed but con- 
gruous and juft too, according to the fame 
principles, that the ufufrudtuary or tenant fhould 
not bring into the joint pofteffion of the fief, 
one who was perhaps an enemy to the lord, or 
of a family at enmity with him. Hence flowed 

* Diet, of decif. vol. 2. pag. 484. 
the 
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the right of the lord to difpofe of his vafllil i,i 
marriage. 

Nor was this exertion of authority cfteemed fo 
great a hardflup as it would appear at prefent. 
In an age when the rude manners of men caufed 
them to make lefs perfonal dillinftion in the 
choice of their wives; when the fair fex were 
reduced to a Hate of infignificance, which de- 
ftroyed their value, and even their agreeablenefs 
in fociety, and rendered them almoft incapable to 
form a choice at all; in an age when the woman 
offered by the lord to his vaffal, was not afhamed 
to wait whole days in the church, till the reluc- 
tant lover had conquered his repugnance or 
compounded for it; it was not likely that the 
male vaffal would regard much, or the female 
vaffal feel at all, the weight of the lord’s power 
of difpofal. 

It is probable, that originally, in the very 
flxitt feudal times, the lord had the marriage of 
both the heir female, and the heir male, and 
that both forfeited, if they married without his- 

confent. 
But as there was an obvious diftiinflion, in 

the importance to the fuperior, betwixt an heir 
female bringing a male foe into the poflTeffion of 
the fief, without the fuperior’s confent; and an 
heir male bringing only a woman of a family at 
enmity with the fuperior into it; fo there arofe 
a difference between the penalties, upon the mar- 

C 2 riage 
* 
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iriage of the one, and thofe upon the maniage of 
the other. 

Thus with regard to the heir male, it appears 
in Scotland, by the * ghtoniam Attachhinunt i, 
and in England by the ftatute of f Merton, that 
if he refufed to marry the woman whom his fu- 
perior ofFered him, he was only obliged to pay 
the fingle value of his marriage; and if he mar- 
ried without his fuperior s confent, he only paid 
the double: Whereas, on the contrary, with 
regard to the heir female, it is plain from Glan- 
ville and the Re?]am Majejiatem, that the anti- 
ent law remained, fo that both J in England and 
Scotland, one who gave his daughter in marri- 
age, without confent of the lord, forfeited his 
heritage : Nay, and a widow marrying fine con- 
fenfu warranti, that is, without confent of her 
hulband’s heir, who was bound to warrant to 
her her dower, and to whom her new hufband 
owed fidelity, forfeited her dower ; Tenetur ta- 
men mulier cum ajfenfu war ran. i fui nubere, aut dotem 
amittet. 

In the end however, heirs female came to be 
much in the fame fituation with the heirs male ; 
their fiefs were not forfeited, and they paid the 
avails or values like the others. 

Thus a ftatute in the reign of Edward II. [| 
though it ordains, that the widow lhall fwear 

* Quon. attach, cap. gi,Scc^. -f- Ann. 20. Hen. 3. cap, 
6 & 7, } Reg. M.ij. lib. a. <ap. 48, Glanville, lib. 7. cap, ;a. || Ann, 17, Ed. a, cap, 4, 

not 
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not to marry, without the confent of the king, 
yet does not make her dower to forfeit, if (he mar- 
ries without it *. 

It is' probable, that at a ftill earlier period in 
the two kingdoms, the diftinfrion had worn 
out; for as power over their vaflals came to be 
of lefs, and money to be of more confideration 
to fuperiprs, they were well contented to. ex- 
change the right of difpofal, which they antient- 
ly had, with all the artifices they had ufed to 
fupport that right, for a fum of money in hand 5 
and the vaflals again, rather than marry women 
difagreeable to themfelves, or run the hazard of 
the ancient law of forfeiture, were willing to 
give that fum. Bratton +, who wrote in the 
reign of Henry III. mentioning the penalties up- 
on heirs, who had difregarded their fuperior’s 
right of difpofal, ufes the words, i e [.t nwfcu* 
lus, five feem n •, indiscriminately; and makes the 
penalties to confift, not in the forfeiture of eh» 
ther, but in the payment of the values equally by 
both. 

This progrefs, though a certain one, has not. 
always been attended toj for our judges in Scot- 
land, influenced by the univerfal prattice of this 
gift, as it then flood, did once fa far forget the 
penal origin of the incident of marriage, that in 
a difpute between the donatar of the earl of Ar- 

* Staunf. preroe. reg, cap. 4. fol. it. t Braft. lib. a. jap. 31 a- 1. comp. Staunr. cap. 4. fol. *1. 
C 1 gyle, 
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gyle, and the laird of M’Naughlon, they, by their 
hiit decifion, found * a value due, even though 
the fuperior had given his explicite and ample con- 
fent to the marriage. 

From the fame principle which, 
■ReHef Fine in the cafe of minors, produced cf alienation. the r;ght of ward> it followed in 
the cafe of majors, that the fuperior lord had a 
title to the pofTeffion, during the interval be- 
twixt the death of one vaflal, and the entry of 
another. 

On this event originally the property returned 
to the fuperior lord; Afterwards the heir was 
conceived to have a right to what his predeceffor 
had poflefTed ; but flill, as the obligation upon the 
fuperior to receive the heir, was not conceived 
to be abfolule, and even though it had, as i* 
was not eafy to force him to fulfil it; heirs were 
contented to make a prefent to the lord f for their 
entries. 

Anciently, this prefent was faid to be given in 
redemption of the fief, but in after times it was 
faid to be given in renovation of it; the proprie- 
ty of the terms is not attended to, but they con- 
tain a folid diflinffion : At firfl the effefts of 
the old principle fo far remained, that when the 
fief was renewed in the perfon of the heir, it 
was fuppofed to be in confequence of a voluntary 
* Stair’s derificms, Jan. 3d, 167;. f Lib. feud. 3. tit. 1. 

agree- 
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agreement betwixt the lord and him; but in af- 
ter periods it was conceived to be in confequence 
of an abfolute obligation upon the lord to re- 
new. 

From the return of the fief then upon the 
death of the vaflal, into the pofleffion of the lord, 
flowed the incident of Non-entry; a term not 
known in the law of England, though the incident 
itfelf was known : And from the right of the heir 
to repofiefs the fief, upon giving a prefent to the 
lord, flowed that of Reljef: And upon the fame 
principles, if it was juft, that the heir fliould 
give a prefent for the renovation of his grant, it 
was much more juft, upon the alienation of the 
fief, whereby a ftranger was brought into it, that 
the fuperior ftiould receive likewife a relief or fine 
for alienation. 

The law in the books of the fiefs Non-entry, 
was extremely fevere upon the non-entry of the 
heir: By that law *, if the heir did not enter 
within a year and day, his fief was forfeited to his 
lord. 

The laws of Great Britain v/ere never fo fevere; 
for fo far as we can trace them back, all that the , 
fuperior could do, upon the death of the vaflal, wasi# 
to take pofleflion of the fief, till it was relieved by 
the proper heir. 

Thus Glanville f, treating of the death of a 

* Lib. feud, a, cap. aj. -f Gianv. lib, 7. cap. 9. 
c 4 vaflal, 
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vafTal, whcfe heir is of full age, fays : Domini 
p'Jftnt feud m fuurn cum herede in mania fuas cap re : 
And though he_ fays, fuch heirs may retain the 
pofleflion, yet that is only, Dum tamen par ati funt 
relevium et a la refta fe> vitia hide fa:ere: And thus 
by a flatute of Robert III. * “ It is leifum to the 
“ king, or inferior over lord, when the vaflal de- 
“ ceafes, to feizein his own hands, his lands, until 
“ it be made manifeft by an inquifition or affize, 
“ quha is heir, and gif he be righteous, and of 
“ perfeff age.” 

Even this power of feizure in Scotland was af- 
terwards put under reftraints. The declarator of 
Non entry, or aftion of declaration that the vaflal 
lay out unentered was invented ; an action not re- 
quired in the ftatute of Robert III. nor mentioned 
in the old books of the law: In confequence of 
this, although the fief was ftill fuppofed in law to 
fall into the hands of the king or the lord upon 
the death of the vaflal; yet in fadl neither the 
king nor the lord could without declarator enter 
to pofleflion, or draw the full and improved rent 
of the lands. 

The law of England took a different courfe ; 
for as the power of the lords over their vaflals, 
fooner decreafed in that country, they loft alto- 
gether the power of taking pofleflion. 

When I fpeak of the lords, I mean ftri&ly the 

* Stat. Rob. 3. cap. 19 & 38. 

l®rds 
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lords fuperiors, and not the king faperior; fur 
with regard to this laft, he from his prerogative re- 
tained his ancient privilege. 

This diftin&ion was brought about in the 
reign of Henry III. The words * of a flatute 
in the reign of that prince are: “ Si heres ali- 
“ quis tempore mortis antecefloris fui, plense 
“ tis fuerit, capitalis d.minus eum non tjiciat, nec 
“ aliquid fibi capiat, vel amoveat ■> Jed tamen inde 

fimplicem fc 'vzinam habeat pro rtcogn.tione do- 
“ minii fuiy ut pro domino cognofcatur; et li 
“ capitalis dominus hu)ufmodi heredem extra 
“ feizinam malitiofe teneat, propter quod breve 
“ mortis anteceflbris vel confanguinitatis, opor- w teat ipfum impetrare; tunc damna fua recu- 
“ peret, ficut in alfiza novae defleizinae; de he- 
“ redibus autem, qui de domino rege tenent in 

capite, fie obfervandum eft, ut dominui rex pri- 
mam inde habeat feizir.am, ficut prius inde habe- 

“ re cmfuevi't nec heres nec al quis alius, in here- 
“ ditatem illam fe intruded, priufquam illam de 
“ mambas do mini regis recipiat, prout hujuf- 
“ modi hereditas, de manibus ipfius et antecef- 
“ forum fuorum, recipi confueverk, temporibus: 
“ elapfis.” 

An oppofition, and an oppofition wifely ob- 
ferved by lord Coke f. upon this ftatute, is. put 
between the lord fuperior and the king fupeeior, 
the new cuftom and the old enftom, the fimple 

* Awi. 52. Hen, 3. cap. 16. f Coke inft, vol,. a, p. x?4. 
C 4 fafine 
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fafine or relief of the lord, and the real fafine ot 
pofleffion of the king, the mere acknowledgement 
of the one, and the folid prefervation of the an- 
cient right of the other. 

From this time we read nothing of the poflef- 
fion of ihe lord : Bratton *, the author of Fle- 
ta f and others, treat of the right of the lord 
to take a relief, called by the laft of thefe au- 
thors J £>iuifi prima fa%\na: But they fay no- 
thing of his right of poflTeflion, exclufive of the 
heir; whereas the ftatute § De pren.gatlva regis, 
ratifies, and StauHford *, commenting upon that 
ftatute, explains and proves the right of the fo- 
vereign. 
Relief. Ja the origin of the feudal law in Europe, 
the gift which the vaflal on his entry gave to the 
fuperior f, confifted of armour. 

Therefore in the Saxon law % the king had his 
heriots, which were a quantity of warlike accou- 
trements that he had a right to take from the goods 
of the deceared valla!, and which accoutrements, in 
thofe days, were more in confideration thin 
money. 

But fome reigns after the conqueft, when money 
came to be more in requeft than armour, thisheriot 
was changed into relief, or the payment of a certain 
Hated fum in money. 

Heriots remaining Hill in fome manors in Eng- 
« Braft.(lib. 4. traft. 3. cap. 1. + Flet. lib. 5. cap. i. } Flet. lib. 5. cap. J. N<><. § Ann. 27. Ed. 2. * Staunf. cap; 3. -j- Lib. feud. j. tit. 1. J Leg. Canut. N° 69. 

land. 
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land, and * herefilds having remained till very 
lately in fome manors in Scotland, have made 
people confider them as fruits diftinft from re- 
lief; but what the Saxon law of Canute calls 
heriots, the Norman law of Henry I. almoft tran- 
flated from it f, calls ReUv tines: The book 
of Doomfday X 100 calls the heriots in armour re- 
liefs; Tainus pro relevcmento, dimit chat ngi^ omnia 
arma fua et equum, &c. And though upon the 
change of heriots into reliefs, fome lords kept up 
in their manors, the cuftom of taking the belt 
moveable befides; yet this cuftom was only par- 
ticular to thofe manors, and the heriot was far 
from being a general fruit, diftinfr in its origin 
from relief. 

Whether the exaft quantity of this gift taken 
in money, was fixed by law, is not very mate- 
rial, feeing that the law, if there was any, was 
not obferved ; on the contrary, it was cuftomary 
with the firft violent princes of the Norman race, to 
demand fuch exorbitant redemptions, as thro’ the 
inability of the heirs to pay them, brought the fiefs 
back into the hands of the princes. 

This procedure by Henry I. who had a dif- 
puted fucceffion to defend, and who was there- 
fore more dependant upon his fubjefts, is com- 
plained of, and amended, with regard both to the 
king fuperior, and to fubjeft fuperiors. The words 

• Bankton, lib. 2. t't. 9. N« 69. •{- Leg. Ken. i.-K* 14, } DcomfJay, tit. Walenford. 
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of the charter of that prince are *: “ Si quis 
“ baronum, comitum, five aliorum, qui de me 
“ tenent, mortuus fuerit, heres funs non redimet 
“ terram fuam, ficut faciebat tempore fratris mei; 
“ fed legitima, et certa relevatione, relevabit eum ; 
“ fimiliter et homines baronum meorum, legitima 
“ et certa relevatione, relevabunt terras fuas, de 

dominis fuis.” 
But that advantage which the nobles had taken 

of the weak condition of this prince, they were 
obliged to depart from, in the powerful reign of 
Henry II. The law then was +, “ De baroniis 
“ vero nihil certum flatutum ell, quia juxta vo- 
“ luntatem et mifericordiam domini regis, folent 
“ barones capitales, de releviis fuis, domino regi 
“ fatisfacere.” 

Perhaps the nobles more eafily' fubmitted to 
the uncertainty of relief, becaufe fome of them 
might hope, by oppofition or favour, to get the 
king to remit the relief as to them. But as thefe 
views did not always fucceed, they aimed at a 
more folid fecurity, in the difturbed and impo- 
tent reigns of king John and Henry III. Thefe 
princes oppoled them long, but they oppofed in 
vain: The nobles made good their pretenfion^, 
at the expence of their blood, and put the af- 
certained quantity of relief, in a proportion ac- 
cording to the ranks of the valfals, into the 

• Chart. Hen, I, cap, i, Glanv. lib, 9. cap 4. 

great 
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great charter of the nation *. ico/. was made 
due by an earl, xoomarksbya baron, and 100 
Ihillings by a knight. 

The fame progrefs, and for the fame reafons, 
is to be obferved in the law of Scotland ; for though 
in the time of the Regiam Majejiatcm, the heirs of 
barons were + in mifericordia rcgis, yet in follow- 
ing reigns, as the vaflals became gradually lefs 
dependant upoft the king, and the right of the 
heir grew ftronger, reliefs in general came to be 
afcertained in their quantity, and the heir in Scot- 
land was rendered equally independant with the 
heir in England. 

Reliefs we.e originally peculiar to military te- 
nures, but a right fo beneficial to the fuperior 
could fcarce fail to be quickly extended over Soc- 
cage tenants, who originally were ftill more de- 
pendant than the military ones. It appears 
from I Bra&on, and the § Regiam Majejiatemy that at common law, an additional year's rent 
upon the fucceffion of every new tenant in Soc- 
cage, was underftood to be due; but from the 
ftatute of wards || of Edward I. which affirmed 
the common law in this refpett, it appears, that 
fuperiors had chofen rather to keep the quantity 
of this relief undetermined, in order to have a 
larger field for extortion; this ftatute which 
feems to be made in favour of the vaflal, after 

* Mag. Chart, cap. 2. -f- Reg. Maj, lib. *. cap. 71, 
t Bra£t. lib. 2, fol. 85. § Reg. Maj. Eb, 2. cap. 71. || An. 28. Ed. I. 

declar* 



5° Hijiory 
declaring, that a free Soccoman fliall double his 
rent after the death of his anceftor, ufes thefe 
words, which relate to the former abufe, Andjhall 
mt be unmeafurably grieved. In Scotland again, we 
fupplied the want of a ftatute preventing this grie- 
vance, by a precaution in the conveyance, and put 
almoft conftantly an obligation for doubling the 
rent, into the Soccage contract. 

The year’s rent extraordinary, in Soccage te- 
nures *, paved the way for an alteration in the 
manner of afeertaining the quantity of relief due 
in military tenures; for when the fiefs came to 
be difmembered, fo that in the fame order of men, 
fome had very large, and others very fmall eftates ; 
the abfurdity of making every man of the fame 
order pay the fame precife fum, and on the other 
hand, the difficulty of proportioning the quantity 
of the relief to the extent of the refidue of the 
fief remaining undifmembered, were equally great; 
and therefore, in imitation of the year’s rent due in 
Soccage, a year’s rent extraordinary was likewife 
made due in military fiefs in Scotland every where, 
and in England f in many places. 

According to the firift feudal fy- 
ftem, as will be more fully feen in 
the next chapter, the vaffal originally 

Fine of a- Jienation. 
could not alienate his fief, without the confent 
of his lord; to gain this confent, it was natural 
for him, or for the new vaflal, to make a pre- 
* Katmes hift, notes, N° <5. -J- Vincr vote Tenure (F. a.) 

fent 
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-fent to the lord; and on the cu flora of making a 
prefent to get the lord’s confent, was eretted a 
right of exafting it, in after times, when his con- 
fent could not be refufed : Hence the origin and 
the duration of the fine of a year’s rent upon 
alienation. 

In order to avoid this fine, the vaflals got into 
a way of alienating, but fo as to make the new 
vafials hold of them, and not of the fuperior; by 
which the fuperior loft many of the incidents and 
fruits of his fuperiority. 

To correct this pra&ice, the ftatute §>uia Emp- 
t res was pafled both in * England and f Scotland; 
by which vafials were, allowed a full liberty of 
alienating, and the alienees were made to hold not 
of the vaftal, but of the fuperior: by the laft 
part of this ftatute, fuperiors recovered their inci- 
dents and fruits, which was full retribution to them 
for the liberty of alienation given to their vaflals, 
in the former part of it; and therefore by thefe 
ftatutes it was intended, that the fines of alienation 
Ihould ceafe. 

But on the interpretation of the ftatute 
Emptores in England, it had been found J, that 
the immediate vaflals of the crown in capite, 
were not comprehended under the ftatute, and 
that they could -not alienate without licenced 
of the crown; in confequence of this, the fines 
of alienation continued in the law § over thefe 

* An. i8- Ed. I. cap. I. -}• Stat. ». Rob. i, cap. 35, J Staunf. prer, rcg. cap. 7. § -An. 1. Ed. 3. cap. 12. 
par- 
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particular va/Tals as long as the tenure by knights 
fervice fubfifted. In Scotland again, the ftatute 
itfelf went into difufe, and in confequence of that, 
the fine of alienation returned into the law, over 
all vafials whatever. 
A;ds The extreme dependance of the vaf- 

fals upon their fuperiors at firft, and the 
great cordiality betwixt both afterwards, produced 
another incident, to wit, that of aid. 

Aids were at firfi: benevolencies of the vafials, 
and were given during the great feftivity, or the 
great necelfity of the lord, upon three occafions, 
to wit, when his fon was to be knighted, when his 
daughter was to be married, and when his perfon 
was to be ranfomed. 

But * what flowed originally from regard, fu- 
periors foon changed into a matter of duty, and on 
a gratuity erefted a right; they pretended to exadf 
what they Ihould only have received; and not con- 
tented with this, they extended the occafions of 
thefe aids, and under colour of them, endeavoured 
to tax their vaflals as they pleafed. 

The variations in the progrefs of aids, were 
much like thofe of reliefs, the occafions of them 
were limited or extended, and the quantum di- 
minilhed or encreafed, according to the characters 
of princes, the exigencies of the times, and the 
fiate of the vaflals. 

Thus in the reigns of Henry II. and David l. 
the law was f: “ Nihil certum ftatutum efl, de 

• Reg. Maj. lib. a, cap. 73, Glanvilie, lib. 9. cap. 8. + Vid. loc. cit. 
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“ hujufmodi auxiliis dandis vel exigendisand 
the only limitation upon this uncertainty, was, in 
the general words immediately afrer, “ Ita tamen 
“ moderate, fecuudum quantitatem feudorum 
“ fuorum, et fecundum facultates, ne nimis gravari 
“ inde videantur, vel fuum contenementum amit- 
“ tere.” 

But in the reigns of * Edward I. and f Edward 
III. in England, and of J Robert I. in .Scotland, 
the occafions of exa&ing aids, and the quantities 
of the aids were not only afcertained, but when 
afcertained, were obferved. 

Aids were at firii peculiar to fiefs held by 
military tenures; but they had quickly been ex- 
tended from military fiefs, into other fpecies of 
holdings; they were levied under the names of 
§ Hidage, Carucage, &c. and too often at the ar- 
bitrary will of the king. 

Taxes on lands were originally no part of the 
Gothick conftitution; the king’s court was fup- 
ported by the rents of his demefne lands, and 
by the fruits and incidents of the feudal tenures, 
to which the other lands of the kingdom were 
fubjedled ; and therefore it is not to be wonder- 
ed at, that the fubjedts bore thefe approaches tq 
a land-tax with impatience; to fmooth over pre- 
judices a little, the kings, at the very time they 
were levying thefe taxes with violence, pretend- 
ed to receive them as voluntary contributions: a 

* Aru 3. Ed* 1. cap. 36. -f* An. 2Ed. 3. cap. 11. J 2d $tat. Rob. I. cap. |S. . § Vid, Maddox Sc Spellman. 
Aatuto 
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ftatute of Edward I. * proceeds on the king’s 
narrative, “ That forafmuch as divers people of 
“ our realm, are in fear, that the aids and talks 
“ which they Have given to us, before time, to- 
“ wards our wars, and other bufinefs, of their 
“ own grant and good-will, howfoever they were 
“ made, may turn to a bondage to them and their 
“ heirs, becaufe they might be at another time 
“ foiytd in the rollsAnd there are a variety 
of old deeds f in Scotland, in which the king is 
made to declare, that the tax which he then levies 
by voluntary contribution, fhall not be a precedent 
for the future. 

Things could not fland long on this footing: 
on the one hand through the decline of the flridt 
feudal fyftem, the king’s feudal emoluments 
were become lefs, yet the exigencies of his go- 
vernment were not decreafed; and therefore it 
was obvious, that a land-tax was needed: on 
the other hand it was equally dangerous to allow 
the king to lay it on, when, or to what extent he 
thought proper ; and therefore in the reign of the 
fame prince, in England, who had firft limited the 
occalions, and the quantities of aids in military te- 
nures, it was fettled J, that neither he, nor his 
fucceflbrs, fb°uld lay on any new aid whatfoever* 
without confent of parliament. 

It does not appear, that in Scotland, any re- 
ftraint fimilar to this was laid upon the king by 

* An. 2-. Ed. t. cap. 5, Anderfon’s appendix N® 21.. J An. zj. Ed. *. cap. 5 & 6. An. 34. Ed. 1. cap. 1. 
flatute j 
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flatute; nor indeed was it necefTary : In Scotland 
the feudal fyftem took a deep root, and remained 
long j that fyftem was produced by, and produced 
again an oligarchy ; would we know the fpirit of 
the ancient nobility of Scotland with refpeft to (heir 
fovereigns, it is to be found in their letter to the 
Pope, in defence of Robert Bruce; whom, fay 
they *, “ with due aftent and confent of us all, 
“ we have made our prince and king. To him, 
“ as the deliverer of the people, by preferving our 
“ liberties, we are bound to adhere, as well on 
“ account of his right as on account of his merit: 
“ Yet even him, if he defift from what he has 
“ begun, and (hew any inclination to fubjeft us 
“ or our kingdom to England or the Englilh, 
** we will endeavour to expel as our enemy, as 
“ the fubverter of his and of our right; and we 
“ will make to ourfelves another king who will 
“ dare to defend us.” In fuch a country it 
was needlefs to reftrain the king by ftatutes, from 
laying taxes on lands, he was fufficiently reftrain- 
ed by his own impotency, and the power of his 
nobility. 

The rife of the great families upon the power 
of the crown, firft ftripped the king of the power 
of laying on a land-tax ; but in the end, the 
rife of the commons upon both the great fami- 
lies and the king, ftripped both, of this power 
in England ; and now in Britain the laying on 
taxes, not only on land, but on any other fub- 

je&. 
And. append. No n, 
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jett of property, from a confuetude much ftrcnger 
than any ftatute, belongs not fo properly to par- 
liament, as to the houfe of commons alone. This 
power, taken thus from the king, and given to the 
fubje&s, was the foundation-ftone of the Englilh 
liberty, and now diftinguifhes the Britifh conftitu- 
tion, from almoll all the hereditary fovereignties in 
Europe. 
Well eat. Among many other effects, which the 
original fituation of fuperior and valla 1 produc- 
ed, and which remained in the law long after the 
principle itfelf was forgot, was the incident of 
efeheat. 

This incident branched itfelf into two heads; 
for, in the firft place, if the vaflal committed a 
delinquency, which made him unworthy of the 
feud, the f:ud efeheated to the lord. In the next 
place, if the vaflal died without leaving an heir 
to perform the fervice, the feud efeheated to the 
lord. 

Both incidents flowed from this principle, that 
there was no more than an ufufrudf, or pernancy 
of the profits in the vaflal, which he being un- 
worthy to enjoy, or having no heir capable to enjoy, 
reverted to the fuperior, and reunited itfelf to the 
property. 

In the ancient laws not only of England and 
of Scotland, but of all feudal nations, the caufes 
of making the fief to efeheat, for offences againfl; 
the honour or the intereft of the lord, are without 
number. 

In 
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In England, as the connettion betwixt lord and 

tenant ceafed fooner, fo thefe penalties difappeared 
fooner than they did in Scotland. In the latter 
country, they may be traced through the reigns of 
mod; of the James’s; and if we may credit the 
enumeration of Craig *, great numbers of them 
fubfifted in his day. 

In the end however, when land come to be a 
common fubjeft of commerce, people who had 
paid value for it in money, refufed to fubmit to 
fuch forfeitures, and fcarce any injury done by 
the vaflal to the lord, made the fief liable to ef- 
cheat. 

Yet dill the efcheat of lands for crimes againd 
the publick, or againd the lord through the pub- 
lick., remained in both countries. 

But on one crime, to wit, that of felony, this 
efcheat had different effefts in England and in 
Scotland. 

In the fird of thefe countries, felony was attend- 
ed with corruption of blood; in the other it was 
not: the confequence was clear, that in the one 
country, the felon having no inheritable blood, his 
iffue could not take upon his death; whereas, in 
the other country, the defeft being only that of a 
tenant, as foon as the obdru&ion was taken away, 
that is, as foon as the felon died, a new tenant, 
that is, the heir darted up. 

This produced the didin&ion betwixt the f 
* Craig, Jib, 3, dieg. 3, f Bacon voce Forfeiture. 

total 
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total efcheat in England for felony, and the par- 
tial * life-rent efcheat in Scotland for it. 

The too great feverity of this penalty among 
the Englifh, obliged them, in many of their fla- 
tutes againft felony, to fave againft corruption of 
blood; in thefe the efcheat became thereby the 
fame with that for a civil debt in Scotland, and 
the offender forfeited for no more than his own 
life. 

In both the Englifh and Scotch efcheats f it is 
remarkable, that land efcheated for a crime, went 
to the king for a year and a day, before it fell to 
the lord. 

This preference of the king deferves to be ac- 
counted for. 

As the land of the vaflal originally belonged 
to the lord, when the vafTal became unworthy 
to enjoy it, it reverted to the original proprie- 
tor ; but the moveables of the vaflal having been 
acquired by his own induftry, were deemed to 
be his own; and for his debt contracted by his 
crime to the publick, were forfeited to it. But 
it was neceffary, that the publick magiftrate, 
the king, fhould have fome time to gather in 
thefe moveables, as well as the pofieiTion of the 
land, in order to do fo. The ufe which he 
made of this time and this pofiefUon, and which 
in thofe days he was conceived to have a right 
to make, was, to carry off every thing that could 

• Quon. attach, cap. 48. No 16, f Mag. Chart, cap. aa< Quon. attach, cap. 18. 6 ■ poflibly 
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poffibly be moved; and for the fake of encreaf- 
ing the penalty, to deftroy what he could not car- 
ry off. In confequence of thefe notions, it was 
his general praftice, to fell the trees, pull down 
the houfes, and as either the fpirit of gain or of 
wantonnefs prompted, to wafte the land. An in- 
ftitution of this kind could not laft long : the 
lords had too much intereft to prevent, and the 
king too little intereft to fupport fuch national de- 
ftruftion; therefore the lord came into the prac- 
tice of giving a whole year’s rent for the king’s 
right of wafte, and got the lands fafe and unwafted 
to himfelf. 

In England this right of the king to the land 
for a year and a day, and the fubfcquent efcheat to 
the lord, was confined to real offences; for on 
outlawry in a civil aftion, there was no efcheat * 
to the lord, and the king had only the pernancy 
of the profits of the lands, till ihe reverfal of 
the outlawry,, or the death of the perfon out- 
lawed. 

But in Scotland we made a much wider 
ftretch; upon the denunciation of a man for a 
civil debt, we. ufed a fiaion of law : On account 
of the debtor’s difobedience to the king’s writ, 
in not appearing to pay the debt, he was fuppof- 
ed to be a rebel. If within the year f the debtor 
had been releafed, or in the language of the law 
of Scotland, relaxed by the king, he was deem- 
ed to be again a true fubjea; for during the 

* Bacon voce Outlawry (D.) | Quon. attach, cap. 18. 
king’s 
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king’s year, the lord could not enter upon the land, 
and the debtor’s rebellion, which had been created 
by one fuppofition, was undone by another: But 
if he remained a year and a day at the horn, that 
is, without appearing to pay the debt, the lord 
entered upon the land, and being once entered, his 
right could not, by the king, or the king’s pardon, 
be afterwards annulled. 

The want of obedience to the laws, and of 
right police in the country, made the feverity of 
this fiflion of rebellion neceflary. It was in- 
vented at a period * when the power of the 
crown being increafed, one would have ex- 
petted, that for rebellion againfl the king, the 
law of forfeiture, rather than that of efcheat, 
fhould have taken place. Notwithftanding which 
the old law of efcheat, with perhaps the hope of 
enticing the lords, for the fake of their own in- 
tereft, to puniftt thofe who difobeyed the law, 
occafioned the fruits of the fittion'to be given to 
the lord. 

From the principle of efcheat, it followed like- 
wife in a very early age, that on the treafon of the 
yaflal, his lands were efcheated to his fuperior, to 
wit, the king; for during that period, the king 
was the only perfon who had real vaffals ; the pof- 
feflbrs of lands under his vaflals, not holding their 
lands in defcent, were rather tenants at pleafure, or 
for lives, than vaflals. 

» Reg. James 6. 
When 



of Tenures. 6t 
When afterwards the rear-vadalage came to be 

eftabliftied, it may perhaps be found true, notwith- 
ftanding the authority of lord Coke * to the con- 
trary, that on the treafon of the rear-vaflal, his land 
efcheated, to the lord, and that the law remained fo, 
till it was altered by the famous ftatute of Edward 
III. f which made the lands holden of others to 
forfeit to the king upon treafon. 

But whatever be in this conjefture, this is the 
fingle inftance, in which, on account of the publick 
nature of the crime, and of its dreadful confequen- 
ces, the law of efcheat was made, at one period or 
other, to give place to the law of forfeiture; fo 
that on treafon the lands fall to the king, and not 
to the lord; to the publick magiltrate, and not to 
the private fuperior. 

Yet in many of the laws of forfeiture for treafon, 
the original law of efcheat may be traced ; of^vhich 
the following are examples. 

Originally on a vafTal’s delinquency the lands re- 
turned into the fuperior’s hands, in the fame con- 
dition in which they had gone from him ; in con- 
fequence of this, he was conceived to have a right 
to refume the lands, without being fubjeft to the 
incumbrances charged upon them by the vaflal.: 
This notion prevailed long in Scotland, and fo 
late as the reign of James VI. the legillature were 
obliged to provide by ftatute % for the payment of 
the debt on which execution had palled by the 
donatar of efcheat, that is, by him to whom the 

* Coke 3. in ft. t > + An, Ed, 3. cap. z. J An. 1591. Act, 145, Sc 147. D crown 
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irown gifted the profits of the efcheat; and the 
treafury was afterwards obliged to add further 
force to this provifion, by taking fecurity continu- 
ally from donatars, for the payment of the debt: 
Now the inftance which I fix upon, in which the 
principle of efcheat transferred itfelf into the law 
of forfeiture, is, that it came to be a doubt in law, 
whether the king was bound by the onerous deeds 
of the forfeited perfon. 

In Scotland, fo late as the year 1688, it is cer- 
tain *, the forfeited eftate was not fubjeft to any 
deeds or debts of the traitor, which had not re- 
ceived confirmation of the king; and one of the 
articles of grievances, prefented to king William, 
by the convention of eftates, was, The forfeiture 
to the prejudice of creditors ; nor were thefe things 
remedied till the year 1690, when by ftatute it 
was enadfed f. That ejlates forfeited, Jhould le 
fubje£i to ail real afiians, and claims againji the 
fame. 

In England, even to this day^ the old rule of 
efcheat, that lands fhould revert free of burdens, 
fo far prevails in forfeiture, that the lands revert * 
to the king J, disburdened from the dower of the 
wife; and further, though the king upon forfei- 
ture for civil debt fatisfies the creditor, at whofe 
fuit the outlawry is profecuted, yet, according to 
lord Coke, he is faid to do fo de gratia, and not 
de jure. 

The law of efcheat is ftill further feen in the 
• Bankton, lib. 3. tit. 3. N* .57, f An. i6jo, cap. jj. | An. 5 & f. Ed, 6. cap. 11, law 
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law of forfeiture, from this, that by the law of 
England, according to lord Coke *, if an eftate 
devolved jwe fanguinis upon a traitor, it efcheated 
to the lord, and did not become forfeited to the 
king; by the proper law of Scotland, in the fame 
manner, it would have + efcheated to the king for 
defeat of inheritable blood. I fay, by the proper law 
of Scotland; for I fpeak not of the Englifh law of 
treafon, now extended to Scotland : I fay, /« the 

fame manner; for though in England the lands felf 
to the lord, and in Scotland to the king, yet in both 
countries they fell by the fame principle J: in England the lord was ultlmui heres, in Scotland the 
king is ultimas heres, and therefore what the lord in 
the one country took by efcheat, on defedf of in- 
heritable blood, the king in the other country took 
by efcheat, and not by forfeiture. 

Perhaps too even in our own times, we might 
have traced the law of efcheat in the rtatute of 
George I. knov/n commonly by the name of the 
Clan Aft, amidft all the political views with which 
it was made §. By that ftatute, on the treafon of 
the vaflal in Scotland, the lands were, on certain 
conditions relative to the fuperior, to efcheat to him, 
and not to become forfeited to the king. 

Again, with refpeft to the efcheat Efchfat of 
arifing from the defeft of the exigence « 
of an heir; it happen’d, either when the deceaf- 
ed had no natural heir of blood, or when having 

* Coke upon Lyt. fed. 4 (V) + Dirleton voceForfciture, & ibid. Stewart. I Bankton, lib. 3. tit. 3. N« ic9.&obferv. N» 23. % An. 1. Geo. 1. cap. J 

been 
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been himfelf a baftard, he was not in law allowed 
to have an heir failing ifiue of his own body : In 
the firft: of thefe cafes, it is certain, by the old 
law-books, both ofEngland and Scotland *, that the 
lord, and not the king, fucceeded as vltimts beres. 

But in the other cafe, where the defett arofe 
from the want of a civil heir, through the baftardy 
of the deceafed, and the failure of his iflue, fome 
little difficulty occurs: According to the authority 
of the regiam mnj jlatem, indeed the lord was in 
that cafe heir to the baftard. 

But if we may believe Glanville f, the fuperi- 
or was not uhimus beres to a baftard, dying- with- 
out iffiue, in England, about the fame period : And 
if we may believe Craig J, and Sir John Skeen §, 
the king in the fame manner, and not the lord, 
was in their time laft heir to a baftard in • Scot, 
land. Perhaps we ought not to truft intirely the 
aflertions of thefe authors. Not Glanville’s, be- 
caufe in the very next reign, the lord was ultimus 
beres to a baftard, as is obvious from the authori- 
ty of Bracton || and others. Not Craig’s, becaufe 
in another pallage he direfrly contradicts him- 
felf ; his words ** in that other paffiage are: II- 
“ lud tamen intereft, quod baftardo moriente 
“ fine liberis, five lit ecclefiafticus, five laicus, 
“ omnia ejus mobilia fifco jure corona; hunt ca- 
“ duca, fi teftamentum non fecerit; nam baftar- 
« dise inter regalia numerantur : at feuda ad do- 

* Reg, Mnj. lib. 2. cap. 55, Glanville, lib. 7. cap, 17. ■J- Glanv. lib. 7. cap. 16. J Craig, lib. 2. dieg. 17, No 1- § Skeen, not. ad. Reg. M.ij. lib. 2. cap. 52. || Brafton, lift 2, cap. 7. •* Craig, lib, 2. dieg. iS. No 15. 
“ mi- 



of Tenures. 65 
“ minum fuum de quo tenebantur redeunt. Ra- 
“ tio eft, quod ea dominorum ab initio voluntas 
“ fuifle praefumitur, ut foli vaflalo providerunt et 
“ ejns filiis legitimis, qui ft defecerint, ad domi- 
“ num debeat feudum reverti.” Not Skeen’s, be- 
caufe Sir James Balfour * not only gives his opinion 
to the contrary, but cites a judgment to the con- 
trary, which had been given about that time, to 
wit, on the 12th of December 1542 ; and ftill more, 
becaufe the preference of the king was contrary to 
the analogy of the feudal plan, and of the feudal 
principles at the time. 

At the fame time, if the law flood as thefe au- 
thors aflert, the exception may be accounted for +. 
Baftards feem in many refpedts to have been deem- 
ed a kind of criminals in the eye of law; they were 
not allowed to make teftaments, they could not 
have an heir failing their iflue ; when then the fuc- 
ceffion fell, it feemed to fall as if for a crime, and 
therefore the publick-magiftrate, rather than the 
private fuperior, feemed to have an intereft in it.' 

But whatever be in this, it is certain, that after 
the diftant period, at which Glanville wrote, the lord 
remained ultimui hires in England, as long as, the 
feudal fubordination remaining, there could be room 
for the difpute betwixt him and the king; and in 
copy holds he remains ultimus kens at this day. 

In Scotland the lord remained likewife very long 
ultimus hires. In the record % of charters of the 
year 1506, there are on the 18th of February two 

* Balfour tit. anent baftards. -J- Dirl. doubt, tit. baftards, 
craig, lib. 2. dieg. 17. N» 12. } Book 14. N» 329. & 333. 
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very flxiking inftances of this: the king in thefe 
as earl of Marr, and not as king, grants to Alex- 
ander Gouts and his fpoufe, and to John Skeen and 
his fpoufe, certain lands, which he exprefles had 
fallen by the right of ultimas beres to him as fuperior 
and earl of Marr,' and not as king. Sir James 
Balfour *, who wrote before Craig, declares, that 
the lord was ultimas beres, when he wrote, and the 
words of Craig f are exprefs: “ Ad dominum 
“ ratione feudi fi nullus heres appareat, ex eorum 

numero, qui difpofitione continentur, feudum 
“ redit domino, etiamfi non fit exprefluro, ut in eo 
“ cafu caderet.” 

In the reign of Charles II. I it was fixed law, that 
(he king was ultimus heres to a baftard. If we may 
believe Sir Thomas Hope f, the lord was about 
the fame time no longer ultimas heres, even to other 
perfons. But perhaps the truth of this laft autho- 
rity may be called in qneftion ; for one of the doubts 
jn the law of Scotland, Hated || by Sir John Nilbet, 
who wrote after Sir Thomas Hope, is: “ If a 
« right be granted to a perfon, and the heirs of u his body, without any further provifion or men- 
“ tion of return, whether will the king have right 
“ as ultimas heres or the fuperior 

Afterwards it appears, from a circumflance in 
a judgment reported by lord.Fountainhall *, that 
even fuperiors were taking gifts of the efcheat of 
their own vaffals .from the crown, as laft heir; 
for in that report one of the competitors is a fu- 

* Balfour tit. heirs aj)d fucceflbrs. + Craig, lib. dieg. 17. N« IX t Dirleton tit. baft. § Min. praft. p. 476. || Dirle- tan tit. limit, of fees. * Dec. 9. 167-. Somervel againft 'iennrnt perior. 
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perior, who has taken a gift of his vaflals efcheat 
upon the failure of heirs. 

But lord Stair put totally an end to the doubt, 
who was ultimus hens in our law. He declared *, 
that on the failure of heirs “ the king by his pre- 
“ rogative royal excluded all other fuperiors, who 
“ are prefumed to retain no right nor expectation 
** of fucceffion, unlefs by exprefs provifion in the 
“ inveftiture the fee be provided to return to the 
** fuperior, in which cafe he is proper heir of pro* 
“ vifionAnd the reafon he gives for it amounts 
to this, and is a wife one; that fiefs being now 
no longer gifts from the lord, but fold for their 
value in money, his ancient intereft is loft. Ever 
iince the time of that great author, the conftant 
cuftom of iffuing gifts from the exchequer, the 
acquiefcence of fuperiors in not contcfting thofe 
gifts, the opinions f of our lawyers, and the de- 
cifions of the judges, have run in the fame chan- 
nel, and have confirmed the right of the kihg, to 
the exclufioh of that of the lord. 

Nay, this law of efcheat the judges have carri- 
ed fo far, in favoiir of the crown, that in the cafe 
of the eftate of Maibndieu, they lately found 
the king, as ultimus heres, could defeat a death- 
bed difpofition ; although the favour due to a tef- 
tator, more efpecially to prevent his inheritance 
from being caduciary, be very great; and altho’ 
the privilege of impugning a death-bed difpofi- 
tion, may appear to have been introduced only in 
behalf of the heir of blood, whofe rights and ex- * Stair,lib. 3. tit. 3. N047. + Bankton, lib. 3. tit. 3. N° ic6. J 4 Coll. July 31. 1753. 

D 4 peftations 
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peftations are difappointed; but not in behalf of 
the crown, which takes not as heir, but as pro' 
prietor of bona vacantia., and the expectations of 
which, therefore, cannot be difappointed at all. 

This transfer of the right of the lord, as ulti- 
tnus hcres, into the hands of the king, without fta- 
tute, without even a Angle decifion in point on 
the contefl, is a very Angular inftance of the de- 
cay of the feudal law, how it melts away of its 
own accord, how the rights of fuperiors pafs from 
them, as their intereft waxes weaker in the Aef, 
and how the njinds of men yield without forte, 
when the variation of circumftances leads them 
into yielding. 

SECT. III. 

ftate of AFTER tracing the progrefs of the Tenures, XX eAabliftiment of tenures, and of 
fruits!*611 their original fruits, it may 'not be impro- 
per to take a general view of the fates of both. 

The extent of enumeration in the different fec- 
tions of this chapter, may appear tedious, but it 
is chieAy from this enumeration, that the baAs of 
the feudal fyftem, the connexion betwixt lord 
and vafTal, can be known, and it was in the de- 
clenAon of this connexion, that the ruin of the 
fyftem itfelf was involved. 
Frankal- Tenures by frankalmoigne preferving too moigne. little connection betwixt lord and vafTal, 
at a time when a great deal was required, were very 
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very early retrained in both kingdoms, by the fta- 
tutes * of Mortmain ; after, thefe the famous fta- 
tute £htia Emptcres f, of Edward I. barred the 
fubjetts efFeiffually from making grants in f ankal- 
moignc for the future, and the abolition of the Po • 
pifli fuperftition, had the fame effeifl in Scotland; 
for the lands f ankalmoigr.e^ were at the 
reformation annexed to the crown, which difpof- 
ed of them upon different tenures ; and now I the 
only remains of frankalmoinge in this laH country, 
are the manfes and glebes of minifters. 

Military tenures preferving too much Mlltary* 
connexion between lord and vaffal, down to times 
when very little was required, fhared the fame fate 
at a later period §. 

Tenures by foccage and burgage hav- Sccc*Ee- • n , . ? Burgage. mg in them a juft moderation between 
thefe two extremes, have to this day a liable du- 
ration. In Scotland, they have the appearance of 
feparate tenures; and in England * are run into 
each other. 

The perquifites of ward and marriage Ward 

being fufferable only in a very military marna£e* 
age, were appropriated to military holdings. In 
thefe they were f fometimes difpenfed with alto- 
gether to engage the vaffals to attendance in ha- 
zardous expeditions: And even when they were 

* Mag. chart, cap. 36. An. 7. Ed. 1. cap. 1. 14. Nov. a. Stat. R. a. cap. 1. An. 18. Ed. 1. cap. 1. comp. Lyttlet. fe£t. 140. $ Stair, lib. a. tit."3. N<> 39; & 40. § An. ia. Car. a. An. to. Geo. a. * Lyttlet. feft. 162. f An. 7. H. 7. tap- 3. Scots A&s An; 1547. cap. a. 
D 5 ex- 
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exacted, the exaction was made lefs rigorous, con- 
formable to thefofter temper of fucceeding ages. 

Thus |( for two hundred years pafl:, our judges 
in Scotland have given the ward of the minor’s 
perfon, not to the fuperior, but to his relations; 
and what the judgments of courts did in Scot- 
land, the humanity of fuperiors did in England ; 
Ifatutes in both countries * prohibited the lord to 
do wafte, and other ftatutes obliged him to give 
proper maintenance to the heir. 

Thus again, with refpeft to the right of mar- 
riage, the ftatute f of Magna Charta ordained, 
that the heir Ihould be married without difparage- 
ment. A fubfequent ftatute of Henry III. % made 
the fuperior, in cafe of difparagement, lofe the 
ward. A ftatute in the reign of Edward I. re- 
peats this penalty, and adds §, “ that if the fu- 
“ perior keep the heir female unmarried for co- 4‘ vetife of the land, Ihe fhall have an action for 

recovery of her land, without giving any thing 
“ for her wardfhip or her marriage. ” Tempera- 
ments fimilar to thefe, were introduced into the 
law of Scotland, and extended in both countries. 
Our judges in Scotland, particularly, allowed the 
refufal of the marriage to be purgeable by an after 
confent; they modified the value of it according 
to circumflances; they excluded it altogether, 
where there was the leaft appearance of fraud; 
as for example, where the woman offered was 
already engaged; they took advantage of every 
Haw in the order of requifition, that is, the writ 

Q Diftion. decis. voce tutor & pupil. * An, 3. Ed. i.cap. 21. •I Mag. Chart, tap. 6, $ An. 20. Hen. 3, cap. 6. § An. 3. Ed* I, cap. 2», 5 requir- 
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requiring to marry; and though it was agreea- 
ble to ftritt law, where feveral heirs apparent of 
the fame family had died one after the other, bei 
fore the age of marriage, that the value of the 
marriage of each Ihould neverthelefs be paid, yet 
lord Durie *, who reports a decifion to that pur- 
pofe, fays, fuch a claim “ was never by the court of 
“ feffion fuftained before.” And lord Stair adds f, 
“ That he hopes it will never be fuftained again.” 
Nay, fo far did the courts of law favour the vaf- 
fal, that in a difpute whether the value of the 
marriage was to be computed at the marriageable 
age of fourteen^ at which time the heir had been 
very poor, or at the time of his marriage, when 
by an eftate fallen to him, he was become very 
rich, lord Stair informs us t, “ That the lords in- 
“ dined much to eafe the vaflal, fo far as law 
“ would allow, and that feveral interlocutors did 
“ pafs fupporting his plea.” 

Agreeable to the fame moderation in the judges, 
thefe two incidents of ward and marriage were, 
ever fince the revolution, exacted with the utmoft 
lenity, by the officers of the crown. 

The feverity of non entry, made it laft Non-en- 
only a fhort time in England, in favour 
of the lord; and though that feverity Compofi- 
lafted longer, in favour of the king, ‘ 
over'his vaftals in capite, yet a ftatute § in the 
reign of Edward I. barred the king from tak- 
ing pofleffion till an office was found, that is, 
till he was authorized by the verdift of an inquefl 

* Dune’s decifions. French againft Cranfton, July II, 162a. •f- Stair, lib. 2. tit. 4. No 54. J Stair, lib. a. tit. 4. NT 55. § An. 3. Ed, i, cap. 24. ccmp, Ccke, adinft, ?. »;6 &6S9, to 



•ji Hijlory 
to do fo. Many ftatutes * were afterwards made 
to the fame purpofe; they all limited the king, 
and they all favoured the vaflfal. 

In Scotland, not fatisfied with taking away the 
fuperior’s old right, when his vaflal died, to en- 
ter direftly upon the lands, in the fame manner 
that the fuperior in England could have anciently 
done; and not fatisfied with hampering the pro- 
fits of non-entry with the necelfity of a declarator, 
in the fame manner, that in England the king 
had been hampered with the neceflity of an in- 
queft and office found; the judges went further, 
and in an equitable favour of the vaflal, gave no 
more to the fuperior, even after declarator of non- 
entry, than the retoured or ancient duties, if the 
vaflal had any tolerable excufe for ftanding out. 
Upon the fame plan taking advantage of the an- 
cient maxim, that relief was only due in military 
holdings, and of the uncertainty in which fuperi- 
ors had afterwards kept the 'quantity of relief in 
foccage holdings; the judges were fo far from 
favouring the right of the lord, that theyf refu- 
fed to double the rent, upon the entry of an heir 
in focage, unlefs there had been an exprefs claufe 
in the charter for doing it; and though in the en- 
try of a flranger upon the fuperior, they were 
obliged t, by ftatutes, to make the compofition, 
or fine for alienation, a year’s rent of the lands, 
at thef improved value, yet on the entry of an heir 

*" An. »8. Ed. I. cap. 19. comp. Coke,'*dinft. 572. & Staunf. cap. 3 Stat. line. An. 29. Ed. r. An. 2. Ed. 6. cap. 8.&Coke, *d in ft. 688. t decifions, tit. relief. J Scots afts, an. 1469, cap. 36. cotrp. Stair, lib. a. cap. 4. N° 32. an. 20. Geog- OBip. Bank.on, lib. a. tit. 4. N® 33. agaiaft 
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againfl: whom declarator had not been taken, they 
interpreted the profits to the lord to be according 
* to the retoured or ancient duty only; and not 
according to the improved rent of the lands : With 
thefe temperaments, the rights of non-entry, re- 
lief, and compofition, are fubfifting in Scotland; 
but fuch of them as remained in England, were 
overwhelmed + in the fall of the court of wards 
and liveries in that country. 

Though the right of demanding aids aw. 
of the vaflal, remained in the highlands of Scot- 
land fo late as the time % of Craig, yet it wore a- 
way in that country by difufe, and in England it 
was put an end to by the fame ftatute which abo- 
lifhed knights fervice. The only remains of this 
right now, are to be feen in the cufiom of parlia- 
ment, to grant an aid for the dowry of the king’s 
eldeft daughter; for with refpeft to the land tax, 
it has long ago been transferred from being a 
feudal perquifite, to be a national fupply; and in 
this light is now to be looked upon rather as a 
political, than as a feudal part of the confiitu- 
tion. 

The monftrous feverity of the incident Efch«at. 
of efcheat in Scotland for a civil debt, was abo- 
lilhed by the fame ftatute, which took away ward- 
holdings ; but the other effects of it on the delin- 
quency of a vaflal againft the publick, are |j re- 
maining, with a few variations equally in both 

* Balfour, tit. relief, Hope 114. + An. ii. c. 2. cap. 24. J II Sup. efcheat for delinquency. 
Stairs, lib.'*, tit. 4. No 28. Craig, lib. 2. dieg. ii.No2,. 
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countries; on default of an heir again, the fruit 
of it * is fallen to the king in Scotland, and in 
England reverts to the donor, fo far ashy the ut- 
tnoftftretch of interpretation, he can be fuppofed 
to have an intereft referved Tn the land. 

Such was the progrefs of tenures, and of the 
more immediate obligations attending them, and 
fuch the fates of both ; thefe tenures and obli- 
gations arofe, mod: of them at a time when the 
intereft of the fuperior in the fief was extremely 
ftrong, and were therefore mod of them in their 
origin extremely fevere; but it was their uniform 
progrefs to vary with the uniformly varying fitu- 
ations of mankind, fo that in the end, that military 
fydem which once was fo univerfal and fo fevere, 
is now cbme to be limited in the nature of its te- 
nures, and more fo in the perquifites of them. The 
people by their cudoms, and by changing many of 
the military into civil feuds, effe&ed the one ; the 
judges by their interpretation, and bending that in- 
terpretation to the genius of the times, effetted the 
other. The datute law came in aid to both. Many 
attempts, but in vain, had been made by parliament 
in England, in the reign of James I, to purchafe 
from the king the abolition of wards and liveries. 
Cromwell f indeed made them to ceafe during his 
adminidration, both in England and in Scotland. 
But it was not till fat a period ripe for it in the 
one country, and at an after period ripe for it in 
the other, that whatever remained in either coun. 

* Supra efcheat of laft heir. J Scobii’s a£b, an, 1654. cap. 9. ana. 1656, cap. 4. 
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try of military tenures,' with the various incidents, 
fruits, and dependencies attending them, was laid 
for ever to reft. This was done * in England 
during the reign of Charles II. and + in Scotland 
during that of his prefent majefty, with this me- 
morable difference betwixt the two seras, that the 
former prince afked and got a confiderable fum, 
to wit, the fettlement for perpetuity of one half of 
the excife upon the crown, to free the fubjett 
from bondage; whereas the other monarch made 
a prefent of all his fevere feudal rights, to make 
his people happy. 

CHAP. III. 
Hiftory of the Alienation of Land-pro- 

perty. 
IN tracing the hiftory of the alienation of land- 

property, it will be neceffary to diftinguilh 
that voluntary alienation which takes place during 
the life of him who alienates, from the involun- 
tary alienation, which takes place by attachment 
of law; and both of thefe again from that alie- 
nation, which, in confequence of the proprietor’s 
will, is to take effeft after his death. 

SECT. I. 
HIS fubjett is curious and inte- Voluntary „. . alienation- Bn.., , alienation* JL reiting; in order to trace the pro- 

grefs of it, theprogrefs of fociety tnuft be traced. 
* /n. i», cap. j$. Car. a. + An. ao, Geo, a. 

The 
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The firfl: ftate of fociety is that of hunters and 

fifhers; among fuch a people the idea of property 
will be confined to a few, and but a very few 
moveables; and fubjefls which are immoveable, 
will be efleemed to be common. In accounts 
given of many American tribes we read, that one 
or two of the tribe will wander five or fix hun- 
dred miles from his ufual place of abode, pluck- 
ing the fruit, hunting the game, and catching 
the filh throughout the fields and rivers adjoining 
to all the tribes which he pafies, without any idea 
of fuch a property in the members of them, as 
makes him guilty of infringing the rights of others, 
when he does fo. 

The next flate of fociety begins, when the 
inconveniencies and dangers of fuch a life, lead 
men to the difcovery of pafturage. During this 
period, as foon as a flock have bronzed upon 
one fpot of ground, their proprietors will re- 
move them to another; and the place they have 
quitted will fall to the next who pleafes to take 
pofleflion of it: For this reafon fuch fhep- 
herds will have no notion of property in im- 
moveables, nor of right of pofleflion longer than 
the aft of pofleflion lafts. The words of Abra- 
ham to Lot are : “ Is not the whole land before 
“ thee ? feparate thyfelf, I pray thee, from me. 
“ If thou wilt take the left hand, then will I go 
“ to the right; or if thou depart to the right 
“ hand, then will I go to the left.” And we 
are tqld that the reafon of this reparation, was, 

the 
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the quantity of flocks, and herds, and tents, which 
each of them had, and which the land was unable 
to fupport; lord Stairs * wifely obferves, that the 
parts of the earth which the patriarchs enjoyed, 
are termed in the fcripture, no more than their 
pojfejtfions. 

A third ftate of fociety is produced, when men 
become fo numerous, that the flefh and milk of 
their cattle is infuflkient for their fubfiftance, and 
when their more extended intercourfe with each 
other, has made them ftrike out new arts of life, 
and particularly the art of agriculture. This art 
leading men to beflow thought and labour upon 
land, increafes their connexion with a Angle por- 
tion of it; this connexion long continued, pro- 
duces an affection; and this affettion long conti- 
nued, together with the other, produces the notion 
of property in land ; becaufe it makes a man natu- 
rally conclude, that there is an injuftice in taking 
from another, what he has been long conne&ed 
with, and juftified in conceiving an afleftion for. 

The right of excluding all others from a parti- 
cular fpotof ground, is one ftep in the progrefsof 
the idea of property; but the right of tramfer- 
ring it to another is a fecond and a wider: a man 
is at firft fufficiently happy in the enjoyment of 
a fpot of ground for his own ufe, though he has 
not the power of transferring it to a ftranger un- 
conne&ed formerly with it; he holds his land 
then during his own life, and at his death his 

* Stairs, lib. 2. cap. j. 
children 
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children or heirs being neareft conne&cd with 
him, continue that right of exclufion which he 
had, and take up the vacant pofleffion: nor is 
the connexion of thefe children with the deceafed 
their only title 5 having been conne&ed long with 
the particular fpot of ground, having bellowed 
likewife thought and labour upon it, it appears 
hard that they Ihould not continue the father’s 
•right of exclufion, and that by his death they 
fliould be dripped of the enjoyment of what they 
had formerly enjoyed. 

Hence for fome time after the notion of pro- 
perty in land was eftablilhed, we fee in the hifto- 
ries of almofl all nations incapacities either natu- 
ral or civil in peoples power of alienating it. 

Thus the * Romans, in the very early ages of 
the Roman law, could not alienate their heritage 
except in calatis ccmiti/s, and with confent of the 
people; thus the jus r, trattus or right of redemp- 
tion of relations took place f among the Jews, 
among the Greeks, and till within thefe few 
years, in the udal rights of the Orkney men ; 
•among all of whom the Feudal Syftem was furely 
unknown. 

When with thefe reftraints, in this date of fo- 
ciety the influence of feudal principles chances to 
concur, the bar againd the power of alienation 
becomes double. 

Hence in the origin of all feudal nations, the 
jus retrafius J is given to relations, and the pro- 

* Hein. Antiq Roman. f Ruth, cap. 4, Jeremiah, cap. 38. \ Lib. feud. 5. tit. 13. Craig, iib. 3. dieg, 4 
hibitions. 
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hibitlons to alienate, are without number: penalties 
are even impofed; in the books of fiefs, the right 
hand of him who wrote the deed of alienation, is 
ordered to be (truck off. 

This prohibition arifes partly from the original 
principles of reftraint, which were in favour of the 
heir, and partly from the feudal principles of re- 
ftraint, which are in favour of the fuperior. 

Inftances of the effe<ft of the laft principle have 
been obferved by every one; for every one fees the 
hardlhip it would have been upon a fuperior, to have 
allowed that land which he had given to one family, 
to go to another. 

But inftances of the effects of the firft principle 
lhave not been fo readily attended to. It will be 
proper then to point out fome of them. 

In the old reftraints upon alienation, which we 
find in the laws of England and Scotland, no di- 
ftindlion is made *, whether the fief is held by a 
'military, or a foccage tenure; but the lord s inte- 
reft in the change of the vaffal in the one fief Is 
very great, and in the other very fmall. It was 
then the intereft of the heir alone, equally ftrong 
in both cafes, which created an equal prohibition 
in both. 

Again, in f the fame old laws the reftraint up- 
on alienation is almoft abfolute, where the tenant 
is in by defcent; but very loofe, when he is in by 
purchafe. The heirs of a perfon feem to have 
fome right, in what has defcended to him from his 

* Glanv. lib. 7, cap. 1. Reg. Maj. lib. 4. cap. 18, 19, 20. 21. Leg. Alfred N® 37. lib. feud. 4. tit 45. edit, Cujac. Glanv. iib. 7. cap. 1. Reg. Maj. lib. 2. cap. 18, 20. fore- 



8 o Hi/I cry of 
fore-fathers; whereas no one can pretend to have 
a right in what a man has acquired himfelf: it is 
the intereft of the heir then, which alone created 
the difference betwixt the one reftraint and the 
other. 

But what puts it beyond difpute, that the in- 
tereft of the heir, and not that of the lord, was 
fometimes confidered in reftraining the power of 
alienation, is, that even the confent of the lord 
to the alienation of what had paffedby inheritance, 
could not preclude the heir. Aiienaiio feudi 
paterni non valet eth m doin 'ni voluntate, nifi agn i- 
tis confenti ntibus, fays the law * of the books 
of the fiefs Lord Coke is therefore under a 
miftake, when he fays f, that though a vaflal at 
common law could not alienate a part of his fee 
to hold of his lord, yet he could alienate the 
whole of it. He founds his opinion on this, that 
in the latter cafe the fee was not difmembred, 
and the lord received the whole of his fervices; 
but the mifiake arifes from attending too much 
to the intereft of the lord, and too little to that 
of the heir. Is it poflible the law could 
by implication allow a man in all events to 
alienate the whole of his fee, at the very time whea 
.it exprefles the particular events in which he can 
alienate the whole, or can alienate only a part of 
it? When a man is a purchafer, and has no chil- 
dren, he may alienate the whole; but when he is 
a purchafer, and has children, he may alienate 

* Lib. feud. 4. tit. 45. edt. Cujac. + Coke, inftitut. 2, 
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only a part, fay * the old law books of both 
kingdoms. 

1 he firft flep of this alienation of land property 
in Great Britain, was the power given to a man, 
of alienating what he had himfelf acquired. Over 
this, and for an obvious reafon, he was conceived 
to have a more extenfive right, than over what 
had been only tranfmitted to him from his ancef- 
tors. 

This power is given by implication, in f the 
books of the fiefs, and : in the Saxon law ; but in 
exprefs words in the laws of Henry I. § The words 
are : quifiticnes fua: det cm magis velit, fi Bocland 
aut rn habeat quam ei parent s Jui dederint, nan mittat 
cam extra cognationem fuam. 

At the fame time this licence muft only be un- 
derftood to have enabled a man to difappoint his 
other relations, cognationes fuas, of the whole of his 
conqueft; but not to difappoint his fon of more 
than a part: for fo it is limited in the reign of 
Henry II. || Si vero qu jlum tantum habuerit, is qui 
par-tern terra fua d.nare v'Auerit, tunc quidem hoc ei 
licei. fed non totum quejhim, quia nonpoteft filium [uum 
hare.'em erheredare. The fame was the rule in Scot- 
land at 4- the fame period. 

The alienation of conqueft, or lands taken by 
purchafe, paved the way for the alienation of what 
had come by defeent. 

* Glanv. lib. 7. cap. j. Reg. Maj. Kb. *. cap. 20. fend. 4. tit. 45. edit. Cujac. J Leg. Alfred. N« 37. Hen. 1. N® 70. || G an. lib. 7. cap. 1. Maj. lib, 2 cap 20. 
t Lib. i Leg. + Keg. 

At 
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At firft, only a part of this laft was allowed to 

be alienated, and that not cai velit, as in pur- 
chafes, but only on very reafonable motives. 
Thus the particular inftances, as they appear * 
from Glanville and the Regiam Majejiatem, in 
which men were allowed to alienate their heri- 
tage, were, in gratitude to a vaflal for fervices 
done to the lord in war, or to the fief in peace. 
Secondly, in frank marriage with his own daugh- 
ter, or the daughter of the feuditary, becaufe this 
multiplied tenants to the lord; and laftly, in 
frankalmoigne or free alms; the fuperfiition of the 
times allowing this laft for the good of the alienor’s 
foul. 

At the time that the law flood thus in military 
and foccage tenures, the licence of alienation made 
a full and ample ftretch among burgefles. 

Thus the law laid down by Glanville and in the 
Rtgiam Majejiatem, permitted the alienation of no 
more than a part of a purchafe, if there were chil- 
dren ; but the laws f of the burroughs in Scotland, , 
oin the contrary, gave a full power to the bujtgefs A' 
to alienate the whole of his purchafe without dil*- 
tinftion, whether he had children or not; and ter 
fell, with the obfervance ^of certain preferences 
whatever had come to him by defeent, if he was 
opprefied with poverty. 

It is probable, though we cannot trace it, that 
the firft free voluntary alienation of land in Eng- 
land, arofe likewife among trading people; for 

* Glanv. lib. 7. cap, I, Reg. Maj. lib, I. cap. 18. f Leg. Burg. No 45. the 
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the holding not being ftritt in burroughs, it could 
not in them be of great importance by whom the 
fervices were done ; add to this, that the extent 
of the notions of mankind concerning their powers 
over property, increafes with fociety ; and as peo- 
ple living in towns from their greater numbers, 
and greater intercourfe, are in a more improved ftate 
of fociety than people living in the country, it was 
natural that the power of alienating land Ihould 
arife fooner among them, than among the reft of 
mankind. 

The free alienation of land being thus efta- 
bliQied in burgage tenures; and in other tenures 
the alienation of purchafes in many cafes, and that 
of inheritances in fome cafes, being allowed, aliena* 
tion in thefe other tenures gradually gained ground; 
and when * Brafton wrote his book, it feems to have 

' been fully eftabliftied. In foccage tenure, the 
i intereft of the lord had never been great, and in 
i! all tenures the intereft of the heir declined ; fo 

that in the end lands holden by foccage tenure, 
came to be freely alienated, both in England and 
Scotland ; and as the ftri&nefs of the feudal fyf- 
tem yielded to a more moderate temperament, the 
propenfity to alienation even in the military hold- 
ings of both nations, grew fo great, that in the 
reign of Henry III. it became requifite to reftrain 
it by law. 

This reftraint was contained in f a claufe of 
the Magna Charta, and was afterwards, in the 

* BraOon, lib, 2,, cap, 5. left. 4. lib. 2. cap. 5. fe£t. 7. lib. 2« cap. 27, fedt, 1, Mag. Chart, cap. 32, 

I 

time 
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time * of William the Lion, tranfplanted into the 

flatutes of Scotland. 1 he words of it were, 
Nullus liber homo de>, de cat era, amplius alicuii 
quam ut de refiduo terra pojjit fufficienttrfieri d mi no 
fieudi, firvitium ei deb'num. And this fufficiency 
which was ordered to be referved, was by practice 
explained to be the one half of the feud. 

One thing which very much facilitated the pro. 
grefs of alienation, was the practice of fubfeuing; 
fbr as in fubfeus at firft, the original vafTal remain- 
ed flill liable for the fervices, and diftrefs might be taken for them on the whole of the land, fub- 
infeudation in thofe days was fcarce accounted an 
alienation. 

The licence of fubfeuing the whole fief is grant- 
ed f in the books of the fiefs. Similiter nec vaj- 
fa'lusfeudum fine voluntate domini alienabit, in feudum 
u,m n refte dafit. But that it ftiould prevail in 
Great Britain,' beyond the bounds which the 
law prefcribed to the power of alienation in the 
time of the Saxons, or even in that of Henry 11. 
and David I. is incredible ; for the interefi of the 
heir would have been as effeftually hurt by fub. 
feaing as by alienating: but the intereft of the 
heir, at thofe periods, in Great Britain, as ap- 
pears from Glanville, and the Regiam Majefatem* 
was much ftronger than that of the heir in ItalyJ 
at the period when the books of the fiefs were 
compofed. 

* Leg. V, ill. cap. 3», t Lib. 4 3s- 
Th3 
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The power offubinfeudadon, however, oace intro- 

duced, extended itfelf greatly in the law of Great 
Britain; ^tnd though, in the beginning, the original 
valTal was bound to the fervices, and diftrefs might 
be made for them on the land ; yet in procefs of 
time, the rear-vaffal having poffefled his feud long, 
and held it of another, began to think he had a 
connexion only with that other, and none with 
the original lord. This perfuafion of the rear- 
valfals gained ground, and thereby the fuperior 
lords came in the end to be deprived of their fer- 
vices and emoluments. 

To remedy this, and to reconcile the jarring in- 
terefts of lords and valTals, while thefe were eager 
after a power of alienation, and thofe complained 
that they were ftript of their ancient rights, the 
ftatute Quia Emptores Terrarum was made in Eng- 
land, in # the reign of Edward I. and tranfplanted, 
or rather tranfcribed, into the ftatute-book of Scot- 
land f, in that of Robert I. 

In thbfe ftatutes it is complained of, that through 
the prattice of fubfeuing, the fuperior lords had 
been deprived of their efcheats, wards and marriages, 
and it is enabled, in favour of the vaflals, that they 
may alienate the whole, or part of their land, as 
they pleafe ; and in favour of the fuperior lords, 
that the lands fo alienated fliall be held of them, 
and not of the alienor. 

As the mifchiefs complained of in the ftatute* 
Quia Emptores Terrarum-, were general, fo the 

* An. 18. Ed. I, f Sut. s, Kobi I, cap. 25. E remedy 
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remedy was general too, and was meant to extend 
to all vaflals indifcriminately, to thofe of the king 
equally with thofe of the lords. But fome doubts 
having been raifed * in England, whether the king’s 
vaflals were within the words of the ftatute; the 
king took advantage of thofe doubts, and afleited 
his old claim of retraining his own vaflals from 
alienating beyond a certain extent; for this pur- 
pofe, in the flatute f de Prerogativa Regis, of Ed'* 
ward II. the claufe of Magna Charta, before recit- 
ed, was revived againft the king’s vaffals in capite, 
and in imitation of this example, the ftatute of 
William the Lion was revived in Scotland $ by 
David II. 

At the fame time there was this great dirfe- 
rence in the claufe, as it had flood in thofe an- 
cient, and as it was revived in thefe latter lla- 
tutes; that by the former, no vaflal whatever 
c6uld alienate beyond a certain extent, whereasj 
in the revived Englifh flatute by exprefs words, 
and in the revived Scots flatute by interpretation, 
only the vaflals by knights fervice and ward Were 
reftrained, which reflraint in Scotland was guard- 
ed by the penalty of recognition, or the forfeiture 
to the lord upon alienation, beyond the extent 
allowed. The bent in favour of alienation was 
too flrong, for the king to be able to reflrain it 
in any other fpecies of holding, and therefore the 
vafTals by foccage were allowed to alienate as they 
pleafed. 

* Stapdf. de prerog. regis, cap. 7. f An, 17. Ed. 2. cap. 6. t Statt Dav. 2. cap. 34. 
As 
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As this claim of the king was the only exception, 

to the ftatute ^uia Emptores, as it was founded only 
on a doubt upon the ftatute, and was direftly con- 
trary to the prevailing bent of the people towards 
alienation, fo the king was obliged, foon aftei-, to 
give it up. 

This was done by a ftatute * of Edward III. 
whereby the king’s vaftals by knights fervice, were 
allowed to alienate as they pleafed, on paying acom- 
pofition in chancery. 

Thefe compofitions were fometimes difpenfed f 
with, to engage the vafTals to attendance in hazard- 
ous expeditions; but except in thefe lingular cafes 
they were paid till the reign of Charles II. when 
tenures by knights fervice being abolilhed, they 
were abolilhed with them. 

By the fall of thefe tenures, and of the lines 
which attended them, the voluntary alienation of 
land in England, fo far as not reftrained by private 
deeds, or particular local cuftoms, was brought to 
'perfeftion. 

In Scotland the confequences of the ftatute 
Quia Emptores, by no means kept the fame 
courfe. 

The neceflary effeft of the ftatute Quia Emp- 
loyes, if it operated at all, was to make feudal 
land as much the fubjeft of commerce, as if it 
had been allodial: Now in this view the Scotch 
had followed too clofe upon the Englilli ftatute; 
for in a country where the rigour of the feudal 

* An. i. Ed. 3. cap. iz. -}- An. 7. Hen. 7. cap. 3. 
£ 2 law 
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law was fomewhat abated, where, provided the 
lord had a vafTal to do fervice, it was not of great 
importance to him who that vafTal was; there it 
was right to allow an unlimited alienation : But 
in a country where the Feudal Syftem ftill flou- 
rilhed, and where the lord had a very ftrong in- 
tereft in the fief, to give the vafial an unlimited 
power of alienating, was bellowing upon him a 
power of giving away what did not belong to him- 
felf. 

In confequence of thofe different circumftances, 
the ftatute £htia EmptoYes could not be put in 
execution in Scotland, as it was in England ; on 
the contrary, fuperiors, according to their interefl 
or caprice, refufed to receive thofe who pretend- 
ed to enter in virtue of it. In foccage fiefs the 
vaflals fubfeued their lands, as formerly, to hold 
of themfelves, and in military fiefs the penalties 
of recognition, or the forfeiture on the alienation 
of the half, founded on the ftatutes of William 
the Lion, and David II. kept their footing in the 
law; fuperiors inferred the forfeiture from alienation, 
in fpite of the new ftatute ; they continued like- 

.wife to infer it from fubinfeudatio'n, as before 
the ftatute they had been continually attempting 
to do; and in the whole train of decifions fince 
the court of feffion was eretted, the ftatute 

■Ghi'ta Emptores has never once been fet up to 
elude the recognition of a ward feud, alienated 
to hold Dot of the alienor, but of the fuperior 
lord. 

7 The 
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The flatute Quia Emftores being thus .difre- 

garded, the law of Scotland wavered during a 
long interval; for when the bar to the alienation 
of lands held in ward was anew eretted, the arts 
to make this bar of no effect were revived by the 
vaflals. 

One art particularly, which had fome centuries 
before been invented in England, and which had 
been provided agjfinft * by a ftatute of .Henry III. 
was revived; vaffals infeoffing their eldefl fons, pre- 
tended by fo doing to elude the penalties of recog- 
nition, and the judges fupported this device in fa- 
vour to the vaffal. 

Another art was that of the vaffal granting in- 
feoffments of annualrents, or rent charges, out of 
their lands, by which-, under pretence of the 
granter’s remaining intereft in the eftate, an at- 
tempt was made to elude recognition; but the 
judges* in favour to the lord, put a flop to this 
device, and helj} +, that an infeoffment of annu- 
alrent above half of the value of the land, inferred 
recognition. 

To reconcile the jarring interefls of lords and 
their ward vaflals, while thofe difregarded as 
much as they pleafed the flatute Qtia Erupt oresy nor would admit the alienees to hold of them, 
and yet inferred recognition from fubinfeudation ; 
and thefe, on the other hand, with the genius of 
the times, were bent on alienation, the laudable 

* An. 5*. Hen. 3. cap. 6. f Balfour againft ‘Balfour, March 15, <569. 
E 3 ftatutes 
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ftatutes of James II. * and of James IV. f were 
at laft made, encouraging and allowing the kings, 
lords, prelates, barons, and freeholders, to fet 
their ward lands in feu farm, or by foccage te- 
nure, holding of themfelves, without danger of 
recognition, provided the lands were fet at full 
value : And by interpretation of thefe ftatutes, the 
fame permiffion was extended likewife to fub-vaf- 
fals. 

Thefe a&s were made and that interpretation com- 
plied with from national confiderations, and for na- 
tional interefts ; but fome reigns after they wereobli- 
ged to give way to particular confiderations and 
particular interefts: the extenfion of the permillion 
to fubvaflals was J difcharged in the reign of James 
VI. and the ftatutes themfelves were repealed || in 
that of Charles I. at periods when the government of 
Scotland was a monarchy, controuled by nothing 
but a moft grievous oligarchy, when the king and 
the nobles, who had their lands under ward, could 
not bear to fee the fubje&ion, under which they 
thereby held their country, broke through, by the' 
independancy of the foccage tenure, into which 
their vaffals were continually turning their lands. 
Therefore by ftatutes they forbade ward holdings 
to be turned into feu holdings ; and ftill further to 
prevent the alienation of feu holdings, they often 
in the charters which they granted, added prohi- 
bitions on the vaffals to alienate any part of their 

* Scotsafts, an. 1457. cap. 71. + Scots a£ts, an. 1503. cap. 50, & 91. J Scots adts, an, 1606.. cap. 12. || Scots an. 1633. cap. 16. lands 
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lands; and to thefe again they added claufes, fuh- 
jetting the whole to forfeiture, in cafe the prohibi- 
tion was infringed. 

A greater independancy of the people, and bent 
of that people in favour of alienation, joined to a 
greater moderation in the government, have con- 
curred in our day, to deftroy * this penalty of re- 
cognition, have removed thefe prohibitions, and 
brought to perfection the voluntary alienation of 
land property in Scotland, fo far as it is not reftrain- 
ed by particular conveyances. 

The only remaining difference betwixt the laws 
of England and Scotland, in point of the power of 
voluntary alienation, (for with regard to the forms 
of alienating, there are itill great differences) is, 
that men can alienate land in England upon their 
death-beds, in Scotland they cannot. 

Perhaps it is no refinement to fay, that this 
law of death-bed was in England, and now is in 
Scotland, the laft remain of the ancient bar againft 
alienation. 

When the power of alienating had, by gradual 
Ifeps extended itfelf in England, yet flill this law 
of death-bed kept its ground: It is probable the 
firft departure from it, was by the heirs con- 
fenting to the deed of alienation; this probabi- 
lity is made ftrong from the authority of Glan- 
ville t; “ Poffit tamen hujufmodi donatio in ultima 
“ voluntate, alicui faCta, ita tenere, fi cum confenfu 

• An. 20. Geo. 2. Lib. 7. cap. 1, 
E 4 hseredis 
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“ hacredis hseret, et ex confenfu hseredis confirmarc- 

tur.” 
In the time ofBra&on and the author of Fleta *, 

Alienation of land upon death-bed was in general 
allowed, provided the alienor was fa ce mentis et 
bona memcrix, although impotent fui et in agri- 
t udine in le£tu nor tali conJUtutus. A ftatute + of 
Henry VIII. complains of the abufe which had been 
made of this toleration, yet allows “ all wills 

made forty years before the date of it, to be 
“ taken and accepted as good and efFeftual in the 
“ law, after fuch falhion, manner, and form, as 
“ they were commonly taken and ufed forty years 
“ before the making of the &61.” And in the end | 
two other ftatutes of the fame prince, allowing the 
difpofal of immoveables by teftament made at any 
time, etiam in articulo mortis^ rendered the ori- 
ginal confent of the heir unneceflary, and gave a 
fanftion to all the other breaches of the law of 
death-bed. 

In Scotland attempts have been made § to fup. 
port death-bed conveyances, by the confent, and 
even by the oath of ratification of the heir; thefe, 
indeed, the judges have cut down; but they al- 
low men on death-bed to provide their wives, and 
to fell, when oppreft by poverty, for payment of 
their debts: one may difpenfe with the law of 
death-bed by referving to himfelf a faculty to do 

* Craft, fol. 14. Flet. fol. 184. + *7- Hen. 8. cap. 10. f 3* Hen. 8. cap. I. 34 Hen. 8. cap. 5. § Falconer’s decifions, Feb. 27, 1683. Earl of Leven agaimt Montgomery. 
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fo: when a perfon by marriage-articles makes pro- 
vifion for the children of the marriage, he may on 
death-bed, divide among the children the fubjedl 
provided, in what proportions he pleafes : and a 
queftion * is at prefent in dependance before the 
court of feffion, whether rational provifions grant- 
ed to children upon death-bed, (hall be good to af- 
feft the land eftate of the heir : fo that though the 
law of death-bed flill lingers in Scotland, it may 
probably be loft here in a few ages, as it was loft 
formerly in England. 

SECT. II, 

WITH regard to the involuntary, 
or legal alienation, which arifes nation.* 

from attachment for debt, the progrefs of it, natural 
and feudal, feems to be this. 

The notion of borrowing under a pro- Attach- 
mife of paying, is in general not very debtor’s 
natural among a rude people ; their con- lan<1, 

ception of obligation is but weak in any cafe, and 
that of their obligation to fidelity ftill weaker. All 
uncivilized nations are obferved to be cruel and 
treacherous; inftead then of a promife to repay, 
or of a written document in evidence of that pro* 

* Campbells contra Campbells, 
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tnife, the borrower gives a pledge, as a more (olid, 
fecurity. 

Thus the old word in the EnglHh and Scotch law 
books, Namium, which at prefent we iranflate by 
the word Dijirefs, fignified anciently from the 
Saxon, Pignoris Prehenfio, the feizing or diftraining 
of the pledge ; and Wilkins *, in his gloffary, 
commenting on this word, fays, His primis tem- 
poribus vade et pignore caveri fokbat; hac illi 
J)et> “j boph vocant; nos (qui aliquam ejus rei tone- 
mus umbram) vams et falvos plegios mminamus. 

From + the Regiam Majejiatcm and Glanville, it 
appears, that in confequence of prior agreements 
betwixt the parties, this pledge, upon failure of 
payment, either remained with the creditor, or on 
application to the judge, was fold by his order ; 
and Jt is not improbable, that at that time, no 
moveables, unlefs fo pledged, could be fold for 
debt; nor even when pledged could they be fold, 
till after a competent time, and delay of payment; 
for fo it is laid down by % Glanville and in the Re- 
giam Majejiatetn: And a ftatute of § Robert I. 
made at a time when even moveables not pledged 
could be fold for debt, declares, that even then 
they could not be fold for forty days after the at- 
tachment. Before thefe days were elapfed, they 
were kept rather as a fecurity for the debt, till the 
debtor ftill delaying to pay, they were employed to 
extinguiftx it. 

• Wilk, glotr. voce Nyman Skeen, voce Namare, + 'Reg. Maj. lib. 3. cap, 3, Glanv. lib. 10. cap, 6, J Loc. cit, $ Rob, 1, Stat, z. cap, 11, 
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The progrefs of the attachment of immoveables 

is the fame. * In the law of the books of the 
fiefs they could not be attached for debt; nor 
could they be attached by the Saxon law ; nor 
for feveral reigns after that of William the Con- 
queror ; nor in the time of Glanville: On the 
contrary f, the only writs of execution at com- 
mon law in England, were the fieri facias on the 
goods and chattels, and the levari facias to levy 
the debt or damages on the lands and chattels; 
neither is there the leaft hint of fuch attachment 
in the Scotch Regiam Majfilatem, or the Scotch 
Qumiam Attachiarnenta : although in this laft the 
method of attaching moveables for debt J is moft 
exactly defcribed, even the words of the brief, 
the duty of the Iheriff, the proof of the debt, the. 
fale, or if no body will buy, the appraifement; yet 
the attachment of immoveables is not mentioned at 
all. 

Nor at thefe periods could the law, unlefs with 
an exception to be afterwards mentioned, be pof- 
fibly otherwife: the limited notions of power over 
property, added to the intereft of the lord againft 
bringing in any vaflal who was a ftranger to hiqi, 
were infuperable bars to any further attachment. 

It is true, by the Regiam Majejlatem, lib. 3. 
cap. 5. and Glanville, lib. 10. cap. 8. it appears,, 
that land might be pledged for debt; and fronn 
the fame paflages, compared with cap. 3. of the 

* Feud. lib. 2. tit. 52. f Bacon, abridgm, tit. execution. X Quon. attach, cap. 49. 
E 6 fir& 



96 Hijlory of 
firfl authority, and cap. 6. of the other, it appears, 
that in confequence of bargains concerning fuch 
pledging of land, a practice had crept in, that the 
principal fum not being paid, the land either re- 
mained with the creditor, or on application to the 
judge, was fold by him. But fome of thofe cafes 
being in confequence of agreements, were branches 
rather of voluntary than involuntary alienation, 
and t^hey belonged more to the rules of private 
tranfattions, than of public law: And further, as 
no right of pledge was fupported by the king’s 
courts without pofleffion; Si nan fequatur ipfius 
vadii traditio, curia domini regii hujufmodi privatas 
conventiones tueri non foht, me warrantizare; * the 
pofleffor of the land pledged, feemed in this cir- 
cumftantiate ftate to have acquired a connexion 
with, and power over it, which facilitated the no- 
tion of his retaining it, although the attachment of 
land by other creditors in general, who were not 
already in pofleffion, was, it is certain, utterly un- 
known. 

I fay, by other creditors in general; for 
though in the reign of Henry III. f we foon after 
find, that the king, and the furety for the king’s 
debtor purging his debt to the king, could enter 
upon the land for the debt, and keep it till the 
debt was paid, yet this was a preference fpecial 
to the king; and as the furety had paid off the 
debt to the king, he feemed to come in his 

* Glanv. lib. 10, cap. 8. Reg. Maj. lib. j. cap. 2, -f Mag. Chart, cap. 8. Coke 2, inft, 19. Bacon, voce execution. 
place. 
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place, and to have a right to enjoy his privi- 
leges. 

But as the voluntary alienation of land was firft 
freely introduced among trading people in bo- 
roughs, fo the involuntary alienation of it was firft 
freely introduced among the fame people in the 
fame places. 

Thus in Scotland, in the laws of the boroughs, 
which were compofed in the reign of David I. * the 
method of attaching and felling land for debt, is 
compleatly laid down* By thofe laws, the creditor 
might enter upon the lands of his debtor, and af- 
ter certain delays fell them : The only reftraint this 
attachment admitted, was a right of redemption 
given to the relations of the debtor f ; aright de- 
rived from the moft ancient law, and at that time 
not totally eradicated even in boroughs. 

This attachment thus taking its rife in the laws 
of the boroughs, and among trading men, was 
afterwards extended to all the fubjetts indlfcrimi- 
nately j fo that by a ftatute in the reign of | Alex- 
ander II. upon application of the creditor, it be- 
came the duty of the fherilF to advertife the debtor 
to fell his land in fifteen days, which if the debtor 
did not do, the fheriff was impowered to fell it 
himfelf. And that this ftatute was put in execu- 
tion, appears from § the records of chancery, prior 
to the alteration of the law in the year 1469, to be 
afterwards mentioned. 

* Leg. Borg. cap. 94. & 95. f Leg. Burg. cap. 45. & 1, r. Karnes hift. notes. No 9. J Stat. Alex. a. cap. 24. § cord of charters, lib. 4. No 49. July aa, i4Jo. Charu Confirma- tionis Gilberti Mecsie, 
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In the fame manner it was *, that the ftatute 

de mercataribus, introduced the benefit of the fta- 
tute merchant firft into England in the 13th year 
of Edward I. By that ftatute, which was tranf- 
planted afterwards likewife f into Scotland, the 
merchant creditor was allowed, upon failure of 
payment, to take pofleffion of the whole of his 
debtors land, till he was paid off his debt: in 
that land too he was infeofed by the law; and 
upon the fame plan of attachment with, this fta- 
tute merchant, the ftatute ftaple | was two reign£ 
after invented. 

It is true, that the fanje year in which the fta- 
tute merchant was introduced, execution upon 
judgments, and common recognizances §, by the 
writ of elegit, which was common to all the fub- 
jetts, was likewife introduced. But the diffe- 
rence of execution given upon this writ, and 
that given upon the ftatute merchant, proves a very wide difference in the attachment allowed 
among merchants, and that allowed among the 
other fubjedts. The fecurity by ftatute merchant, 
gave poffeffion of the whole of the land to the 
creditor; but the writ of elegit gave him poffef- 
fion of no more than a half: Originally men 
could not alienate at all, afterwards they were 
allowed to alienate, but not beyond the half of 
the feud : now this principle, or rather rule, was 
ftrong at the time the writ of elegit was. invented, 
and the ftatute ghiia Emptores had not yet been 

* An. 13. Ed. 1. Stat.merc. •}• Rob. i. Stat. a. cap. 19, $ An. 27. Ed, 3, cap, 9, § An, 13. Ed. 1. cap, 18. 
intro 



Alienation. 99 
introduced; therefore whatever ftretches might 
be found neceflary from the circumfhnces of 
merchandize, yet with regard to the kingdom 
in general, a fmall deviation only was made from 
the common law, and the ekgit was permitted to 
affeft no more by the operation of law, than a 
man was fuppofed capable of alienating by his 
own deed. 

As the feudal law relaxed of its feverity, and 
the commerce of land grew more into ufe, the at- 
tachment of land by ftatute merchant, a'nd ftatute 
flaple, was allowed to all the fubjefts in general. 
The ftatute merchant became firft by practice, 
and afterwards by a ftafute of * Henry VIII. one 
of the common afluranees of the kingdom : And 
though the fame ftatute of Henry VIII. confined 
the benefit of the ftatute ftaple within its an- 
cient bounds, fo as f to operate only for behoof 
of the merchants of the ftaple, and only for debts 
on the fale of merchandize brought to the fta- 
ple ; yet it framed a new fort of fecurity, which 
all the fubjetts might ufe. This fecurity is known 
by the name of a recognizance on 23 Henry VIII. 
cap. 6. and in it the fame procefs, execution, and 
advantage, in every refpett, takes place, as in the 
ftatute ftaple. 

But in later times, when land came to be abfo- 
lutely in commerce, this attachment was thought 
infufficient; and therefore the aft of the { 13th 
of queen Elizabeth, and the fubfequent afts con- 

* An. 23. Hen. 8. cap, 6. t Bacon voce execution (B). J An. 13. Eliz. cap. 7. cerning 



i oo Hiftory of 
cerniog bankrupts, eftabliflied a compleat attach- 
ment of fuch lands as belonged to the perfons 
fpecified in thofe affs: Inflead of a half, thofe 
ftatutes laid the whole of the land open to the 
creditor, and inftead of a pofieffion, which was 
all he had by the elegit, or ftatute merchant, or 
ftatute ftaple, they gave him the means of pro>- 
curing a fale of that whole for the payment of 
his debt. 

On thefe ftatutes of bankrupts, it is well wor- 
thy notice, as confirming the principles already 
laid open, that although the ftatute * of Eliza- 
beth, and that of + the firft of James I. related 
only to people dealing in merchandize, yet they 
were extended afterwards, by degrees, to many 
others of the fubjetts. By the J 21ft: of James I. 
they were extended to fuch as were fcriveners by 
trade. By the § 5th of George II. they were ex- 
tended to bankers, brokers and fa&ors. By in- 
terpretation of the judges, they were extended fur- 
ther || to many different clafies of tradefmen and 
mechanicks; and though they do not hitherto 
relate to the reft: of the fubje&s, yet future gene- 
rations will fee them extended to the whole. The 
compleat attachment of land now eftablifhed 
among merchants, will, in the end, by a train of 
caufes and effefts, as abfolute in the political, as 
in the natural world, affedf the property of all 
landed men whatever. 

* An. 13. Hiz.cap. 7. -f- An. 1. Jam. x. cap. xj. J An «i. Jam. 1. cap. 19. § An, 5. Geo. *, cap. 30. |1 Bucon abridgm. vcce bankrupt (A), When 



Alienation. ioi 
When a progrefs is uniform in its movements, 

and conftantin its direction, there is no very great 
degree of arrogance in prophefying where it will 
end. 

In obferving this progrefs of legal attachment 
in England and Scotland, it will readily occur, as 
a matter of furprize, that our anceftors, in the 
execution, by the aft of Alexander II. went be- 
fore their neighbours in England, who from their 
fituation fhould rather have gone before them. 

The following hiflory of the variation in our le- 
gal execution, confequent upon this aft, will ihow 
the efFefts of this hafty ftep. 

In England, thofe who entered by the flegity 
ftatute merchant, entered rather to the pof- 
feffion than to the property, feeing the original 
proprietor continued for ever to have a right of 
reverfion: Further, the ftatute ^uia Emptdres 
foon after had effeft in that kingdom, therefore 
the entry of the attacher was eafy : In Scotland, 
pn the contrary, by the ftatute of Alexander II. 
the attacher became abfolute proprietor, and yet 
the law was fo improvident, as to give no fatif- 
faftion to the lord for admitting him : The ftatute 
of Qu a Emptores was indeed afterwards made; 
but that went foon into difufe ; and yet the lord 
remained ftill bound to receive the attacher with- 
out fee or reward : Sine obflaculo aut quejiione ali- 
quali, fays the law of Alexander. 

Upon the refufal of the lords to enter thofe 
attachers, letters of four forms were direfted 
againft them; but then the lord, in right of his 

property 
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property in the ground, claimed a privilege to 
pay off the debtor, when he was attaching the 
land, and to take it to himfelf. 

Though this claim was fuftained, and even 
fuftained in the ftatute itfelf, yet ftill the law pro* 
duced great inconveniencies to the creditor, to the 
debtor, to the lord. To the creditor; for if 
no one bought the land which the Iheriff fet to 
fale, the creditor could not be paid. To the 
debtor; for if he had not his money ready, and 
the land was attached for lefs than its value, the 
lord, by ftepping in, and paying off the debt, 
might poflefs himfelf of the land, againft both 
debtor and creditor. To the lord; for if the 
land was attached for its value, or if he had not 
money to clear it off when attached below its 
value, he was forced to lofe his old vaflal, and 
get one, perhaps an enemy to him and his inte* 
reft. 

To thefe three evils, three remedies were ap- 
plied, by the * a<ft of 1469. In the firft place, 
by this ftatute, if no purchafer appeared, a cer- 
tain part of the land was apprifed, and at the ap- 
prifed value given to the creditor : Next, a right 
of redemption was given to the debtor at any 
time within feven years: And laftly, the fuperior 
was not obliged to admit the buyer or creditor 
without a gift to himfelf of a whole year’s rent 
of the lands; at the fame time, his ancient right 
of pre-emption was fecured to him; but fubjeft 

.ftill. 
36 Aft. 146}.— 
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frill, by interpretation of the judges, within the 
feven years, to the redemption of the debtor. 

Thefe expedients indeed, cured fome of the 
prefent evils j but ftill the fource of the evil re- 
mained : As we followed the EnglHh too clofely, 
in attempting to allow the free voluntary aliena- 
tion <of land by the fiatute §hila Emptores-, fo we 
made a (till greater miftake in domeflick policy, 
when we ran before them, and allowed the free 
and unlimited attachment of land, even of land 
held by ward, for debt, at a time, when the flrong 
notion of the ancient right to the land itfelf in the 
fuperior, gave to the fuperior a claim to intereft 
himfelf in that attachment; when there was not 
fuch a degree of commerce in the country, as 
made fo great a fludluation neceflary; and when 
the uncertainty, and imperfedtion, and weaknefs 
of the laws, joined to the dependance of the courts 
upon the great men, gave an opportunity to thefe 
Jaft, of getting almoft all the lands in the country 
into their polleffion, under the cover of the laws 
which gave attachment for debt. 

The following was one of thefe fhamcful de- 
vices : Originally it was the fheriff of the coun- 
ty, who, in confequence of application made by 
the debtor to the king, attached and apprifed 
the land, in the fame manner that the Iheriff ap- 
prifed by the elegit in England ; but as the lands 
of a debtor lay fometimes under different jurif- 
didtions, and the flieriff could attach only lands 
under his own jurifdidlion, and as the trouble and 
expence of getting an apprifing from every parti- 

cular 
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cular fheiiff, was complained of, it had crept into 
pra&ice, on the eftablifliment of the court of 
daily council, and of the court of council and fef- 
fion, (the judges of which courts came into the 
king’s place, as the clerks to the lignet were 
deemed the king’s clerks) that the lords of thefe 
courts, inftead of the order of the king, or the 
precept of the ftieriff, granted letters, or a writ 
of apprifing, under the lignet, written by the 
clerks of it, directed not to a particular Iheriff 
by name, but in general to fherifFs in that part, 
or pro bac vice, for whofe names a blank was 
left in the letters. Thefe letters being diretted 
to meflengers, the creditor who got them, gene- 
rally filled up the blaftk for the names of the 
fheriffs, with the name of the meflenger who was 
thus conftituted fheriff in that part, or pro bac 
vice-, and as fuch became the judge impower- 
ed to comprife the lands. MefTengers being in 
this manner made judges in affairs of fuch im- 
portance, thofe who were cunning in the law, 
did, in parts of the country where Jaw could 
have force, and great men, who had always the 
counfel of fuch cunning men at command, did, 
in parts of the country where they. themfelves 
could give to the law force, make the following 
ufe of it: They either lent fmall fums upon 
great eflates, or bought up fmall debts upon 
them ; they then applied to the king's courts for 
a writ of apprifing, which was granted without 
examination, and the execution of it left to mef- 

fengers. 
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fengers, (herifFs pro hac via. Thefe mefTengers 
being named by the comprifer, refolved in every 
thing to confult his intereflS or though they had 
not been fo refolved, yet refiding at Edinburgh, 
and not being obliged by the letters to go to the 
lands, they could not know the value of them; or 
if they did, it was only by fuch a proof, as the 
comprifer himfelf thought proper to bring. In 
confequence of thefe practices, large quantities of 
the debtor’s land were given by the meflTengers 
to comprifers, for very fmall debts; nay, in the 
end they came to give without fcruple the whole 
of his land for fuch debts : Nor had the debtor 
even the confolation to hope, that the rents of 
thefe lands would pay off the debt; for the cre- 
ditor getting pofleffion of the eflate, and the cir- 
cumftances of it being by him kept fecret, he 
accounted for none of his intromilBons: he 
kept his fund of payment in his own hands, and 
yet he never was paid; for feven years he pre- 
tended it was a fecurity, and after that the law 
made it to him a real property. From thefe legal 
fetches flowed national mifery; debtors grown 

. defperate by fuch crying injuftice, either oppofed 
the law by force, or fold their right to fome 
great man who could do fo. The fuperior, if 
he was not tempted by the offer of a year’s 
rent, (which however he generally was, and for 
that reafon apprifings ran on the fafter) to lofe 
his old vaflal, refufed to enter the new one ; the 
new one fell upon a contrivance to apply to the 
fuperior of that fuperior; and if he received him, 

a quar- 
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a quarrel enfued not only between debtor and 
creditor, but between mediate and immediate fu- 
perior. Thefe things, together with other caufes, 
filled the land with wars, which were rather thofe 
of houfe againft houfe than of party againft party, 
and made this people a wonder to all neighbour- 
ing nations. 

As there is no record of apprilings, prior to 
the year 1636, it is impoflible to prove this de- 
du&ion from that record; but as the deduction 
is agreed upon by our ancient lawyers, fo there 
is fufficient evidence of it in the record of the 
king’s charters. By thefe it appears, that origi- 
nally * the (heriff comprifed; that about thirty 
years after the ftatute of 1469, the letters f were 
directed to, and executed by meflengers, who 
however for fome time performed their duty, 
either upon the land, or at the head-burgh of the 
fhire in which the lands lay, with the fame exaft- 
nefs that the ftieriffs had done. In the year 1528, 
the firft % difpenfation was given for holding the 
court of apprifing at Edinburgh, inflead of hold- 
ing it where the lands lay; the reafon given in 
the charter is, that the lands lay in different 
fhires. Soon after this, many inftances appear §, 
of difpenfations granted even where the lands 
of the debtor lay in one fhire. But fHll, not- 
withflanding thefe two laft alterations, the ap- 

* Record of charters, lib. 5. N» 6. Dec. 11. 1481. chart. Thomae Grundifton—lib. a ;. N° 191. May 22. 1530. chart. -Gulicimi Hamilton. f Record of charters, lib. 12. N° 241, Ncv. 8, 1491. t Ibid. lib. a}-. N0219. § Ibid. lib. a5. N» co. 1528. g pnfings 
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prifings were for fome time made * by proof of the 
value, and with the fame folemnities with which 
the apprifmgs by the fheriffs had been led. From 
this period, till the year 1608, there appear feve- 
ral f charters on apprifmgs, which had paffed 
without fpecifying the value of the lands ; but 
although in thefe it may be doubtful whether the 
debt did not exceed the value of the land, yet, 
after % that year, inftances of general apprifmgs 
become numberlefs and uncontroverted, and lands 
are not only comprifed without valuation, but the' 
largeft eftates are comprifed for the moll infignifi- 
cant fums. 

Such appears the progrefs of apprifings from 
our records, and .the effefts of that progrefs up- 
on the manners of our people are but too well 
vouched in the hiftories of our families and of our 
manners. 

The king, the people, the judges, faw thofe 
efFetts; they faw too the caufe of them, and in 
their feveral capacities endeavoured to foften 
both. The judges §, as appears by the decifions 
of thofe days, named advocates in affairs of con- 
fequence, to be affelfors to the meffengers; they 
difcharged courts of apprifing to be held any 
where, but in the county where the lands lay, 
ualefs for fpecial caufes fhown to themfelves. 

* Ibid. lib. 24, N° 219. f Ibid. lib. ^4 No 4S5. 1576. cfcart. ap. Adami Wanchop. lib. 36. N« 13. 2592. chart, ap. Ceorgii Dundas, lib. 44. N° 351. ifoj. chart, ap. Alexandri Lauder. J Chancery records, lib. 1. fol. 1. i6c8. Feb. 9. libc 1. fol. 2.1607. ^ec* lib. I. fol. 168. 1614. Jan. 25. lib. 1 fol. 195. 1613. Dec. 7. § Didt, cecif. tit. adjudication & apprifing. 
They 
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They prevented the legals from expiring, by tak- 
ing advantage of every flaw in the compriiings; 
as on the other hand, they difcouraged all at- 
tempts to prove flaws in the orders of redemp- 
tion ; and the legiflature, enafted by the aft * 
of 1621, that if the land comprifed yielded more 
than the interefl of the fum comprifed for, the 
furplus Ihould be reckoned in difcharge of the 
principal fum. 

But ftill thefe correftions were not fufficient; 
for, under pretence of obeying this aft, and of 
imputing the furplus of his annual rent, to the 
payment of his principal fum, the creditor flilt 
kept pofleflion of the whole of the eftate; after 
which, it was difficult to prove the intromiffions 
upon him, and, at any rate, a proof of them 
could only be made good by an intricate and te- 
dious law-fuir. 

To remedy this, the aft f of 1661 was made, 
which enafted, that it ffiould be in the power 
of the debtor, to offer fecurity to the creditor, 
for his annual rent, inflead of allowing him to 
poffefs any of the land; and that it fhould be 
referred to the lords of feffion, to determine, 
whether the creditor might fafely accept the fe- 
curity offered, or ftiould be allowed poffeffion of 
the land to a certain extent; at the fame time, 
that extent was limited, by the ffatute, to what 
produced exaftly the annual rent of the principal 
fum. Further, by the fame ftatute it was enaft- 

* Aft. 6. 1621. •}■ Aft 62,1661, 
ed. 
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ed, that the time of the legal, which was formerly 
feven years, Ihould now be extended to ten ; all 
which regulations were in favour of the debtor. It 
is further to be obferved, that by interpretation 
of this flatute, a charge to the fuperior became 
fufficienl to eftabhlh the right of the creditor in the 
eftate ; whereby the creditor, not afking infeof- 
ment, nor paying his entry during the legal, the 
difcontent of the fuperior could not be dangerous 
to him, on the one hand, nor the eagernefs of the 
fuperior to admit him, tempting to him, on the 
other. 

By thefe lad: alterations, apprifings were changed 
from being the inftruments of payment of debt, to 
be only a fecurity for it. This the lords of feffion 
had been for fome time aiming at, by doing every 
thing they could, to prevent the legals from ex- 
piring ; the datute lengthened the time of expira- 
tion, and put it in the power of the debtor to remain 
in the podeffion of his land. 

But this alteration in the nature of apprifings, 
bred difcontent in many; for people had lent 
their money, In expectation of getting it back 
when they pleafed, or at lead of getting poflef- 
fion of land of equal value ; whereas they might 
now be kept from both, by an offer of fecurity 
for the intered of their money, and that too, not 
for feven years, but for ten. The clamours raifed 
on this account, made the introduction of adjudi- 
cations, by the aft of * 1672, neceflary, which 

* .f.a. 19. 1672. 
F being 
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being judicial Tales, fubjeft to redemption within 
five years, would, it was thought, pleafe all par- 
ties, and folve all objections : And indeed, molt 
of the inconveniencies of the former execution, 
were prevented by this one. Anciently meflen- 
gers had been judges in the attachment, now the 
lords of feflion were become fuch; formerly, 
though the aCt of 1661, reftriCted the creditor to 
an annualrent, fuitable to his principal fum, du- 
ring the legal, yet on the expiration of that legal, 
by a faving claufe in the flatute, he might, if the 
debt was not paid, poflefs himfelf of the whole 
eftate he had apprifed ; now only a proportional 
part of the eftate was laid open to him at all : 
formerly there was room for lawfuits, in account- 
ing for intromiflions, now the creditor was made 
fubjeCl to no count and reckoning: formerly the 
legal being ten years, the land was not only not 
improved, but was totally neglefted; becaufe 
neither the debtor nor the creditor knew to whom 
it was to belong: but this uncertainty, by the 
prefent ftatute, was to remain no longer than for 
five vears. At the fame time, as it would have 
been extremely hard, to have introduced fo many 
things in favour of the debtor, unlefs fome addi- 
tional care had likewife been taken of the credi- 
tor ; therefore, in conlideration that the creditor 
was obliged to ly fo long as five years out of his 
money, and to take land in place of it in the end, 
a portion of laud equivalent to a fifth part of his 
fum, was given to him, to be kept with the refi, 
in cafe his money was not repaid within the five 

years. 
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years. Further, in order to give him an abfolute 
fecurity in the land which he got, the debtor was 
ordained to compleat this judicial fale, by de- 
livering to him the title deeds of the lands; and in 
cafe the debtor negle&ed or refufed to do fo, the 
creditor was allowed to apprife as formerly; in 
which event all the mifchiefs of former apprifmgs 
were allowed to fall on the debtor difobeying the 
law. 

Thefe amendments and provifioos were thought 
fufficient by the legiflature, and lawyers of thofe 
days ; but all that the wifdom and jultice of par- 
liaments can do, added to the forefight and pre- 
caution of lawyers, is often, only to apply reme- 
dies which future lawyers will break through, 
and which future parliaments muft again remedy. 
Hard fate of law, in which, from a continual flue- i 
tuation of circumftances, the belt laws are but 
remedies to bad ones; and all that pofterity can 
hope for, is, to amend their forefathers defefts, 
and in doing fo, to leave defeats for others to 
amend! 

The original error of allowing the free attach- 
ment of land for debt, at a period when the ge- 
nius and circumftances of the people were not ripe 
for it, was felt, when the law itfelf was forgot: for 
the genius of the people not complying with that 
free attachment, had brought in the right of re- 
demption in favour of the debtor, and that right 
ran through all the future amendments of the law, 
to poifon them, to flatter the debtor with falfe 
hopes of faving a ruined eftate, and to make the 

F 2 creditor 
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creditor tmcertaia what was the nature of his 
own fortune. If the legiflature in the 1672, at 
a period when the genius and circumftances of 

.■the people were ripe for an almoft compleat at- 
tachment of land-property, had given a right to 

.the creditor to.fell the land, after a competent in- 
terval ; or if it could not be fold, to take a portion 
to himfelf, the remedy would have been effe&ual: 
but the effefb of old laws are not foon to be 
.rooted out, and the aft of 1672 was tainted 
with thefeeffefts; eoufequently: it's remedies were 
unavailing. 

The error of this law lay here; that inflead of 
it’s being contrived, fo as to make the creditor 
execute it, it was left to be executed -by the 
debtor, and a penalty was inflifted upon him for 
non-compliance ; but penalties againft a wilful 
debtor, are at any rate .vain, and in this fpecial 

.cafe the penalty was too weak: for to invite a 
man to.confent to the .file of Jiis eftate, by tak- 
ing from him a fifth part more than he owed, 
and by making him lofe all hopes of recovering 
it after five .years, was.fur-ely no very great bribe; 
as on the other hand, to terrify a man who was 
already defperate, by allowing him to torment 
his creditor with law-fuits, on account of intro- 
milfions, and to preferve his own right to the 
_efiate for ten years, was ' furely no very great 
penalty. Debtors faw, and felt the .alternative, 
and afled accordingly : they almofi: univerfally 
.negle&ed the aft, they produced not the title 
deeds, .they compleatcd not fhe .fide; or jf a 

,?ery 
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very few did obey the law, they were only'' 
men, whofe eftates were fo overburdened, that 
there was no room for the fifth part more, which 
the ftatute had' provided in favour of the ere-- 
ditor. 

Thefe mifehievous effefts were feen by the 
legiflature, but their original caufe was not feen ;■ 
therefore they were remedied only by halves: 
They were fo far remedied, that by the aft * of 
1681, the right of redemption of the debtor was- 
taken away, and any one real creditor - could apply 
to the court of feffion for fale of the bankrupt ef-- 
tate : but they were fo far not remedied, that it 
was ftill necelTary within the legal to carry along 
the confent of the debtor; a confent, which was 
feldom obtained, and which, no legiflature making 
allowances for human nature, ought in general to 
have espefted. 

Therefore came the aft of f 1690, which im pow- 
ered the court of fdlion, on the petition of any one 
real creditor, to fell the bankrupt diate ; or on 
failure of a purchafer, to divide it amongfl the 
creditors ; both of which they were impowerei to 
do, even within the legal, and though the debtor 
refufed his confent. 

Another J ftatute a few years after, together 
vith the later § aft of federunt intended to make 
that ftatute effeftual, gave, notwithftanding the 
concealment of the title deeds of the lands, a total 
fecurity to the purchafer; a fecurity made fuel1., * Acft. 1 , ^ Aft federunt. t Aft 2 1711. Mar. : 1690. J Aft 6. >695. 

F 3 by 
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by tte interpretation of the judges, as perhaps, 
the title deeds themfelves, if produced, could not 
have afforded. For on the 2iff of June 1720, 
in the cafe Chalmers againft Myretoun, the 
lords refufed, after decree of fale, to hear a 
party plead, that the fale had been carried on for 
the debts of one who was only life-renter, and by 
collufion with the creditors, at a time when he, 
the party, being an infant, was proprietor of the 
eftate. 

At the fame time, it will be remembred, that 
thefe two laft flatutes relate only to the attachment 
of bankrupt eftates, and therefore, with regard 
to the attachment of other eftates, the law ftill re- 
mains as imperfeft as it did upon the ftatute of 
1672. 

An obfervation occurs before this deduction 
can be quitted. By the ftatute of 1469, the fu- 
perior was allowed to pay off the debt, and to 
take the land to himfelf: this was natural at a 
period when the fuperior’s intereft was ftrong in 
the fief. The ftatutes of 1690 and 1695, neither 
referve to, nor take from the fuperior, this his 
ancient right; but the judges in interpreting 
thefe ftatutes * have found, that this right of 
preference is loft: this is equally natural in an 
age when the fuperior’s intereft in the fief is be- 
come, except in matters of form, little more than 
a name. 

* Fountainhall, Dec, 17, 1695. Kennedy contra Earl Caffilis, 
Such 
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Such is the progrefs of the law of Attach- 

England and Scotland, on the attach- ^b^ofr 

ment of land for the debt of the debtor ancertor. 
himfelf. From that progrefs it will readily occur, 
that if there was fo much difficulty in bringing in 
the attachment of the lands of the debtor himfelf, 
there mull have been much more difficulty in bring- 
ing in the attachment of land in the perfon of the 
heir for the debt of his anceftor : The heir had 
not contracted the debt, therefore according to the 
law of nature he feemed free; the fief was bound 
for the fervices of the lord, therefore it appeared 
agreeable to the laws of fiefs, that the heir ffiould 
have the fief free of burdens, in order to en- 
able him to do thofe fervices. And accordingly * 
it is certain, that originally at common law in Bri- 
tain, the heir was not bound for the debts of his 
anceftor. 

It has been feen, that the voluntary alienation 
of land, and the attachment of it in the debtor’s 
hand for his own debt, took place, both of them, 
at firlt, among trading people: On the fame 
plan of analogy, the attachment of land in the 
hands of the heir for the debt of his anceflor 
alfo took place firft among the fame people. 
By the ftatute merchant of f Edward the ill, it 
was declared, that “ If the debtor die, the mer- 
chant ffiall have pofleffion of his lands, until he 
hath levied his debt.” In Scotland the fame thing 

* Bacon voce heir and anceftor. (F) f An. 13. Ed. 1. 
F 4 is 
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is kid down in a ftatute of * Robert the iff, re- 
lating to merchants; and more fully in the 94th 
law of the boroughs. 

The too great hafte of the Scots nation, in going 
before the Englifh, in the attachment of land for 
the debt of a debtor, by the 24th aft of Alex- 
ander the 2d; and for the debt of the ancefton 
by the 94th law of the boroughs, at a time when 
the interefts of the lord and vaffal ran too much 
into each other, to admit thofe attachments, cre- 
ated very great embarraflinents in the law of Scot- 
land, on an emergency, which in this lafl deduc- 
tion has not been mentioned. The emergency I 
mean, is, when a debtor died, whofe heir would 
sot make title to his eflate; in that cafe, it was 
difficult to apprehend, how the creditor, confift- 
ently with the ft rift feudal notions, could reach 
the eftate: It was- not in the debtor, for he was 
dead; it was not in the heir, for he had not en- 
tered; it was not in the lord, for he had only the 
fuperiority. This difficulty could not occur in the 
law of England, becaufe, originally, if the hen* 
pofTefled, his pofleffion made him a title; and if 
the lord poftefted, he was underftood to poflefs for 
the heir; and afterwards f the ftatuteof ufesjoin- 
ing conftantly the property to the right, made the 
eftate as much the property of the heir, as if he 
had been admitted by the fuperior; but in the law 
©f Scotland it is certain, that for a long time, cre- 
ditors could not reach an eftate in this lituation at 
aft* m 

*' Rob. 1. Rat, a. cap. 8a. f An. ay. H. 8, cap. 10. To 
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To remedy this, the aft * of 1540 was pa/Ted, 

which made a charge by the creditor, to the heir, 
to enter, equivalent to an entry. After that, the - 
eftate was deemed to be in the heir, and was at- 
tached as fo veiled. 

But to elude this, heirs gave into court formal 
renounciations of all connexion with the inheri- 
tance ; after which, the ell ate could not be at- 
tached as belonging to the heir; neither could ic 
be attached in the hands of the fuperior who 
had not contrafted the debt, ind to whom, by + 
the renounciation of the heir, added to his own 
radical right, it fell limply to return, dilburthen- 
ed of debts to which himfelf had not confented. 

The injuftice of this elulion was too crying, not 
to require a remedy; and therefore the judges of 
the court of feffion interpofed ; and without ftatute, 
without even a feudal analogy to fupport them, in- 
troduced the adjudications on decreets cognitionis 
caufa', that is to fay, they allowed an adjudication- 
againlt the her edit as jacensy as if it had Hill been 
the property of the dead perfon. Craig J fays this 
expedient had been contrived only lately before his 
time. “ Erat fane haee adjudicationisjormula, ma- 
“ jqribus noftris incognita, et quodammodo necef— 
“ iitate, a recentioribus, introdufta, ad eorutn 
“ bonorum dominium in creditorem transferen- 
“ dum, qitcB, alioqui, commode, transferri non 
“ polfunt, aut appretiari.” 

* Scots afts, an. 1540. cap. ic6. f Kaitfts hill, notes rv. :< | Craig, lib. 3. dieg. a. N® 23." 

F 5 The 
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The introdu&idn of the adjudication cognltionh 

taufa, gave execution againft the eftate in which 
the anceftor had been veiled; but then another 
difficulty dccured, with refpeft to the creditors of 
an heir apparent, who had during his life continued 
to poflefs the eftate, but had made up no title to 
it: If the next heir pafTed him by, and ferved to 
another anceftor, the ellate could not be attached, 
as the eftate of the firft heir, for he had never been 
■veiled in it; neither could it be attached in the 
hands of the next heir, becaufe the next heir did 
not reprefent him. 

This gave great room for the frauds of heirs; the 
interpofition of the legiflature became necefTary; 
and therefore, by the aft of * 1695, it was or- 
dained, that if an apparent heir fhould pofTefs for 
three years, the next heir palling him by, and con- 
nefting himself by fervice, or by adjudication on 
his own truft bond, to an anceftor veiled in the 
eftate, Ihould be liable to the value of the eftate ; for the onerous deeds of the interjefted heir whom 
he palled. 

The interpretation of this ftatute produced a 
eontroverfy in the law of Scotland, which at the 
diftance of half a century, is perhaps, yet unde- 
cided. 

The words of the ftatute, it is obfervable fub- 
jeft the fecond heir, only in the event “ of his 
“ palling by the firft heir, and conqefting himfelf 

by fervice, or truft adjudication, with an ancef- 
* 1-95. cap. 

“ tor 
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“ tor vefted now the fecond heir, to withdraw 
himfelf from the words of the ftatute, did not con- 
neft himfelf at all with an anceftor vefted; but 
continued to poflefs the eftate merely on his title of 
apparency. The queftion arofe, was this heirfub- 
jett to the onerous deeds of the firft, or interjedled 
heir three years in pofleffion ? 

On the one hand, it was argued for the heir, 
that the ftatute in queftion being correttory of the 
common law, admits only a ftritt interpretation, 
and ought not to be extended to cafes beyond the 
letter of it. On the other hand, it was pleaded 
for the creditors, that when there is a defeft in 
the common law with refpeft to the prevention of 
fraud, and a remedy is provided by a corre&ory 
ftatute, the ftatute ought to be extended to every 
fraud that falls within the purview and reafon of 
it. 

The judges, by * two fucceffive decifions, gave 
fanflion to the former of thefe dottrines. 

Particular remedies were however applied with- 
out doors; for, moved by the favour of the credi- 
tors claim, and by the fraud of heirs ftteltering 
themfelves under the defefl of the law, f the ba- 
rons of exchequer, and likewife many fubjeft fu- 
periors, made gifts of the incident of non entry 
to the creditors; by which they could force the 
heir, either to enter, or to lofe all benefit of not 
entering. 

* Feb. 40. 1736. Lady Rater. June 174*, Lo, Bamff, -f Bank, lib. 3. tit. 5. p. i«6. 
F 6 The 
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The houfe of peers, oh an appeal concerning' 

* the eft ate of Kinroinity, feemed willing to apply 
a more general remedy, by giving extent to tha 
interpretation of the ftatute: in that cafe the firft 
heir had poflefted three years without making up 
title ; the creditors- had charged the next heir, 
who was a minor, to. enter; and on that charge 
adjudged the eftate as his,, upon the aft of 1540 ; 
if the next heir had renounced, he had avoided 
f the ftatute of 1540, which did not take place if 
the heir renounced; and muft have fallen under 
the doubt of the ftatute in qiteftion^ by not making 
up a title at-all; for which reafon, he brought a 
reduftion-on the heads of minority and lefion, of 
the execution which had been purfuedagainft him; 
and pleaded, that his renunciation being admitted, 
the eftate could not.be touched, becaufe he had 
connefted himfelf with it, neither by fervice, nor 
truft adjudication. The lords of'fdfion found, 
that the eftate could not be reached by the credi- 
tors; but the houfe of peers, in bar to the fraud' 
of heirs, reverfed the decree. 

A few years after, in the cafe of the eftate j; of 
Pjronfy, the abftraft queftion occurred again. Ati 
apparent heir, three years in poftellion, gave a 
iointure to hrs wife by marriage- articles, but 
made* up no title to the eftate ; the next heir 
refufed to make up tide, and refufed to pay the 
widow her jointure; and argued, by not palfing 

17 8 Sutherland apalnft his father’s creditors, f -An. cap. 1 6 J .4 Collcw IlbbeUa- Grant againft Sutherland,.Dec, It.- 1754.. 
fy 
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By the firft Heir, that he fell not under the ftatute? 
of 1695: The court of feflion adhered to the; 
letter of the ftatute, and to the train of their deci- 
/10ns, and fuftained his- refufal; and perhaps, in- 
fluenced by the uniform train of deciding the ques- 
tion in Scotland, and by thefteadinefs of the judges, 
there, the houfe of lords gave their aflent to the. 
decree; 

But whether in future times, a ftatute calculated" 
to obviate frauds, will be allowed to give fanflioa 
to a very great fraud ; and whether a fecond heir 
making up no title at all to the eftate, will be allowed 
to be in a better condition, than a fecond heir mak- 
ing up titles fairly to it,.may perhaps, with juftice,- 
be doubted: 

Such is the progrefs of the involuntary allena* 
tion of land property, both in England and in- 
Scotland. Upon a review of this deduftion, it iff 
no pleafing refleftion, to ob'ferve, after the con- 
fummation of centuries, the law of England la- 
bouring under this deleft, that in common ‘cafes, 
the creditor gets a diftant, and not immediate pay- 
ment, the pofleffion, but not the property of his 
debtor’s land; and the law of Scotland labouring 
under this abfurdity, that if a debtor having lairds 
is in faft infolvent, his creditors get direft pay* 
ment; but if • he is able to pay, they do not. The 
firft of thefe aflertions feems ftrange of fo com* 
mercial a nation as the Englhh, and the other feems 
paradoxical in any nation ; yet both are true: In 
England, if a man is not of a certain denominatr-- 
on to come under; the ftatutes of trading bankrupts. 

Ids 
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his creditors only get, according to the nature of 
their debts, the benefit of the elegit, or of the 
fiatutes merchant or ftaple ; that is, they get the 
pofleflion, in fome cafes, of the half, and in other 
cafes, of the whole of their debtor’s land ; but in 
no cafe, the property of it. Again, in Scotland, 
if a debtor is in good circumftances, a creditor, 
by running an adjudication againft his eftate, gets 
not his money; he gets indeed land, but that land 
may be redeemed from him in a certain number of 
years; and thus he gets only a fecurity for, or 
at molt an indirett payment of, his debt; on the 
other hand, if the debtor is in fadt infolvent, his 
lands are brought diredtly to a fale before the 
lords of feflion, and the creditor gets immediate 
payment. 

The feudal law carries with it not only a fyftem 
of private rights, which fwallow up all others, 
wherever it comes; it involves too, in giving ef* 
fcft to thofe rights, a fyftem of forms, which re- 
main, even when the original rights are no more. 
Nor is this all, for fome of thefe rights, by the 
force which each gave once to the other, remain, 
even when moft of the forms have periftied too. 
but the day will probably come, when all land 
becoming allodial, and the more compleat and eafy 
attachment of it becoming neceflary, the rule of 
the Roman emperor laid down in * the Pandedts, 
and made when the feudal relations, and the bar 
to the alienation of land property confequent on 
them, were unknown, will be the law of the 

• L. 15. D. de re j«dic.ita 2 & 3. world. 
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world. By that law it was ordered, that a por- 
tion of the moveables equivalent to the debt, 
Ihould firft be fold; but if thefe did not fuffice, 
that an equivalent portion of the land Ihould be 
fold; and if no purchafer appeared, that the fub- 
je£t offered to fale, fliould become the property 
for ever of the creditor. “ Prime quidem, res 
“ mobiles animales pignori cap! jubent, mox dif- 
“ trahi; quarum praetium fi fuffecerit, bene eft; 
*• ft non fuffecerit, etiam foli pignora capi jubent, 
“ & diftrahi. Quod ft nulla moventia ftnt, a 
“ pignoribus foli initium faciunt; fi pignora quae 
“ capta funt, emptorem non inveniant, referip- 
“ turn eft, ut addicantur ipfi, cui quis condemna- 
“ tus eft.” 

SECT. III. 

FROM the foregoing deductions of AlienatJorf 
the alienation of land property, by by w,11‘ 

immediate deed of party, and by attachment of 
law, it is plain, that it would be very long before 
men could have a notion in the feudal law, or in 
any law, of the third branch of alienation; to wit, 
of that alienation which is to take effeCt, only after 
the death of the grantor. 

VV hen a man has beftowed much coft and labour 
upon a fubjeft, he reckons it hard, that he fhould 
not hare the complete enjoyment of it, and confe- 
quently the voluntary alienation of it during his 
life; but his enjoyment ceafing after death, the 
liberty of alienating at a time when lie can no longer 

enjoy, 
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enjoy,, is, to a rude people, no very natural con- 
ception. 

The introduction of money which buys all things, 
and in confequence of that, the favour due to 
creditors, who have lent their money to a poITeflbr 
of land, brings in the neceffity of legal alienation 
for the payment of what has been thus lent: But 
the fame favour does not intervene, for an aliena- 
tion by teftament, which depends folely upon the 
will of a perfon who is now forgot, and againft 
which, the favour attending the heir of blood, is 
a bar. 

Hence, in the progrefs of fociety, thofe firft and 
fecond fpecies of alienations very much precede this, 
of which we are now treating; and in many of the 
ihftances given in this chapter, men could alienate 
during their lives, who yet could not alienate fo as 
to take effeCt after their deaths; 

At firft, this power of alienation is fo little 
thought of, that men do not imagine they have 
a power of conveying even moveables, by teftament; 

Thus, before the time * of Solon, the Atheni- 
ans could, not make teftaments: nor could the 
Romans f before the time of the twelve tables, and 
even then the ufe of teftaments came not in, by the 
natural courfe of things, but was borrowed from 
the Greeks, and was the aft of the legiflature rather 
than of the people. Tacitus teftifies to the fame 
effeCt, of the limited idea of property among the 
Germans of his time. His words are, Handes juc- 

• Pint, in vita Solonis. tabula?. ■ ■}■ Hdncc: Roman antiq. & ji. 
(tjforefqut- 
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iberi non fint, proximm gradus in pojijfione, fratres,- 
patrui, avunculi. 

Afterwards, men get a notion of making te(la- 
ments, but only of their moveables, and in fome 
nations, of a part of thefe moveables only. Thus' 
* in the regiam majejiatcm. teftaments of moveables 
are permitted, but they are confined to one third of 
the moveables only, called the dead’s part. The 
fame was the ancient law in England, as we learn 
from f Glanville and % Brafton; and although from 
the favour to power over property, this limitation 
wore out, in th? other parts of that kingdom, yet 
till the flatute of George § the firfl enabling men 
to devife in fpite of all fpecial cufioms whatever,, 
it remained the law in the province of York, and 
the city of London. In Scotland, at this day,, 
where our notions of powers over property are not. 
altogether fo extenlive, it remains fiill the law of 
the land. 

The notion of a power over moveables even 
beyond the grave, once introduced, made way 
for a notion of the fame power over immoveables v 
yet ftill, in giving effect to this lafi: power, people 
were obliged, at firfl:, to ufe many arts, in ordec 
to fmooth over the difficulty which the mind in 
a rude age had, to conceive, that a perfon's will 
could have any effeft, when he himfelf was no 
more. 

f GInnv. lib. 7. cap. 5. § cap. jg.. an. 11. Geo. 1. 

Thus 
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Thus in the * Roman law, before the time of 

the twelve tables, no man could transfer his in- 
heritance, except in calatis commitiis, with con- 
fent of the people, and by way of adoption ; in 
which cafe the donee took, rather as legal, than 
as teftamentary heir. In the fame manner f from 
the Regiam Maje/iatem and Glanville, it appears, 
that our anceftors imagined, the ceremony of de- 
livery to be abfolutely neceflary, to give effeft to 
the deed of the teftator ; in which cafe, the donee 
did not fo properly take after death by teftament, 
for the law fays, Deus et n n homo facit karedes > 
as he took, by donation, during life. According to 
thofe authorities, if delivery had not followed, 
the heir might have difputed the gift; for with- 
out fuch delivery, fays the law, id intelligitur potius 
effe nuda prom'jjio, quam aliqua vera promijfio, out 
donatio: This is the origin of our difpofitions 
inter vivos in Scotland, to take effeft, in point of 
form, de prefenti; and even to this day, in Eng- 
land, no deed of feoffment is good againft the heir 
at common law, if delivery hath not followed upon 
it. 

But there is a long interval, in the progrefs of 
human fociety, between fuch alienation, mortis caufi> as is made good by delivery during life, and that 
alienation, which is made good, by barely notify- 
ing a few words in a teftament: The latter fol- 
lows the former, at the diftance of centuries One 
thing which very much helps on the progrefs of 

* Heinec. antiq. Rom. f Reg. Maj. lib. a. cap. 18. Glanv, lib. 7. cap. 1. this 
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this laft, is the ufe of letters becoming common; 
for even fuppofing the idea of property were pretty 
much extended, before letters came into common 
ufe; yet ftill the mind would have difficulty to af- 
fent to this, that a man’s will Ihould have effeft 
after he himfelf was no more; but the invention 
and common ufe of writing make all illufions, to. 
fmooth over this difficulty, unneceffiary. When I 
fee the will of a perfon lying on a table before me, 
he feems prefent with me, and commanding as if 
he was alive: This ftrikes the fenfes, and affifts 
the imagination in transferring property to a living, 
from a dead perfon, by the will of the deceafed. 
Thus it comes to be law, becaufe it is every body’s 
interefl it ffiould be law, that men may name heirs 
by teflament as they pleafe: nor is this all, for men 
being fond of power, and letters expreffiag the ex- 
ertion of that fondnefs, they name heirs to thefe 
heirs. Thus fubftitutions come into law; andyfcaW 
comm jfe]) conditions, entails, with many other ef- 
fects of pride, refinement, and an extended idea of 
property accompany them. 

To the exertion of this power, the confent of the 
heir was taken at firft, as appears from a variety of 
old charters both in * England and Scotland ; and, 
at an after period, when this confent was not alked, 
the heirs, as we learn from f Sir Henry Spellman, 
were influenced to ratify the deeds, ob pietatem. 
But as it depended upon thefe heirs, during the 
former of thefe periods to confent to the donation 

* Mad. form, Anglise, f Spellm. of ancient deeds, *34. 
at 
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at all, or during the latter to confirm it j their 
doing either of thefe, was rather a matter of pri- 
vate choice, that of publick enforcement; and 
during neither of the periods can it be faid, that 
the validity of teftaments was eftablilhed. 

We have already feen, that the free voluntary 
immediate alienation, and the free involuntary 
alienation of land property, either for the debt of 
the vafial, or for the debt of the anceflor, arofe 
originally in burroughs: In the fame manner,- 
the fame caufes always producing the fame effefts,- 
the firfl free alienation of land by teftament, arofe, 
in the decline of the feudal law, originally in bur- 
roughs. 

This we learn from Lyttleton, who lived in the 
reign of Edward the fourth : That moil: accurate 
of lawyers * informs us, that the cuflom of de- 
vifing land by teftament, had taken plac&firft in 
burroughs. 

This fpecies of alienation, like the other two 
branches of alienation, was quickly transferred from- 
burroughs, to the reft of the country, partly by the- 
interpofition of courts, partly by devices of lawyers, 
and in the end by publick law. 

Partly by the interptfitlon of courts For though 
a deed of feoffment was not good at common 
law, without livery, yet validity was bellowed. 
upon it by the courts'of equity. Partly by the 
devices of lawyers : For though the ancient rule, 
that a man could not alienate his lands by tefta<- 

* Lytd. lib, a. left. 167, 
ment. 
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anent, Hood in the law books, yet the invention 
of the diftinttion, between ufes and lands, gave 
great room for a teftator to difpofe of the profits, 
though he could not difpofe of the land itfelf. 
Lawyers found out too, that he might order, in 
his teftament, his executors to alienate his lands 
for certain purpofes. At firft he was allowed to 
exercife fuch powers for the good of his foul; 
but by the preamble of aft 4th, ann. 21. Hen. 
VIII. it appears, that this pretence had been ex- 
tended to paying his debts, fatisfying his legacies, 
&c. Afterwards, many people were not even at 
the pains to ufe thefe circuits, but devifed direft- 
Jy by will; as appears from the preamble, and a 
particular claufe * in a ftatute of the 27th of 
Henry VIII. Partly by the aid of publick law : 
Henry the VUIth in the 23d year of his reign, 
endeavoured indeed to check the unlimited power 
of devifing: he made offer to the Commons, as is 
related f by the hiftorians.of his reign, to permit 
people to devife one half of their lands; and 
when the Commons refufed to accept that offer, 
•he ordered the import of the ancient incapacity of 
devifing to be debated in chancery by the judges 
and learned men of the realm, and in confequence 
of their determination formed an order difcharg- 
ing men to devife any part whatever of their 
lands. But four years after, he was obliged to 
yield to the univerfality of the cuftom, andconfent- 
ed 1; to a ftatute, declaring all wills made 40 years 

* An. 27. Hen, 8. rap. lo. preamb. and feft. tl. f Hall, fo', 202 & 2-j. J 27 Hen, ?. cap. io. 
preceding 
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preceding the date of it, to be taken and accepted 
as good and effefiual in the law. And in the end the 
practice of devifing became by the ftatutes * of 
the 3 2d and 34th of the fame prince, no longer 
the device of lawyers, no longer an exception 
from the old law, weak as it was, no longer an 
acquiefcence in that exception, but received the 
explicit and ample fanttion of the legiflature. By 
thefe laft ftatutes, lands, with an exception of thofe 
which were held by knights fervice, were al- 
lowed to be devifed by will; and when knights 
fervice came to be abolifhed, thefe lands were 
allowed to be devifed too. Nay, fo extenfive is the 
notion of mens powers over property in England, 
that not only can a perfon devife his immoveables 
by will, in writing, but he may devife hig moveables, 
to the greateft value, by a nuncupative teftament, 
if it be fufficiently proved. 

In Scotland again, we could not originally give 
away land to difappoint the heir, unlefs by feifin 
during life ; afterwards the diftin&ion betwixt the 
life rent and the fee was fallen upon, and the donor 
gave away in his life-time, the latter, while he re- 
tained to himfelf, with a power of revocation, the 
former. In the further progrefs of things, the 
nfe of procuratories was ufed ; thefe anfwer to 
the Englifh powers of attorney, but they differ 
from them in this, that by a particular ftatute f 
in Scotland, they may be ext cute 1 after the death 

* 3a Ken, 8. cap. I. 34 Hen. 8. cap. 5. f An. 1693. cap. 5.. 
of 
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of the donor; fo that by the introduction of thefe, 
it became unneceflary to deliver feifin during the 
life of the donor. Now-a days, though we once 
attended the Englifli too clofely, in the voluntary 
alienation of land property, and moft abfurdly 
ran before them in the involuntary alienation of 
it; yet our cuftoms are fo far accommodated to 
the degree in which the feudal law is ftill amongfl 
us, that we do not devife moveables by nuncu- 
pative teftament beyond a trifling value; and in 
the alienation of land property to take eflfeft af- 
ter death, we ufe the ceremony of a difpofxtion 
inter viva, to be carried into effefl by the execu- 
tion of the procuratory. At the fame time we 
are approaching fo fall to the praftice of devifing 
lands, that at prefent a bare difpofition with a 
claufe difpenfing with non-delivery, found lying 
by a man at his death, though it had neither pro- 
curatory of refignation, nor precept of fafine, 
would bind his heir : It would indeed require 
the circuit of an adjudication in implement, to 
make it efFeClual, and by that means may be faid 
to derive it’s validity from the ad: of the heir, or 
of the law; but whatever be in this, fuch a difpo- 
lition would, in the end, be valid in law, and againft 
the heir. 

Upon a review of thefe three branches of aliena- 
tion, it appears, that the laws of England and Scot- 
land, originally the fame, have, after departing long 
from each other, arrived by differentcourfes, at being 
nearly the fame again. The difference of circum- 
ftances obliged them to forfake each other, the 

hmiliarity 
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fimiliarity of circumftances is now bringing them 
together anew; and a few ages will probably make 
the re-union complete. 

There is, however, fome doubt, whether there be 
not one reftraint in the law of Scotland common to 
all the three branches of alienation, which cannot 
pow fubfift in the law of England; the doubt is, 
whether a fuperior can be forced to receive a body 
politick? and the difficulty arifes, from the hurt 
done to the fuperior, in being forced to receive a 
vafial, who never dies, and from whom therefore, 
when once admitted, none of the emoluments of 
fuperiority can accrue. Craig * declares againft 
receiving fuch body politick; lord Stairs does the 
fame; and Spotfwood, in his + obfervations on Sir 
George M'kenzie’s inftitutions, fays, that the ba- 
rons of exchequer, after the union, refufed to 
pafs any fignature of land holden of the crown, in 
favour of focieties, or corporations, or bodies po- 
litick. 

This point received a decifion in the f cafe of the 

imiverfity of Glafgow, not many years ago, in fa- 
vour of the body politick ; but that decree was af- 
terwards reverfed in the houfe of peers. 

The ftatute 20th of George II. in providing 
for the more eafy and compleat transferring, of land 
property, leaves this doubt as undetermined as 
before ; that ftatute in ordering who Ihall be ad- 
mitted, and how that admiffion Ihall be made good, 
ufes the words, perfon who Jhaltpurchafe or acquire 

* Craig. lib. a. tit. a. t M'kcnaie’s Lift. lib. 2. tit. 4. 1 Diet. Decil. V. a. p. 4^- Bankton, v. 2. p. 235. lands 
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lands in Scotland; leaving it thereby uncertain, 
whether thefe words be limited to natural perfons, 
or can be extended to bodies politick. A few 
words in the ftatute would have ended the doubt; 
but what the explanation of the words, which are 
now in it, will be, muft be left to future decifions 
of judges, or to future parliaments. It is probable, 
however, that the genius of the times, in favour of 
the compleat commerce of land property, will make 
a particular ftatute unneceflary, and that the judges, 
notwithftanding the above-mentioned judgment of 
the peers, will take upon them, to give to bodies 
politick, the feme privileges which natural perfons 
have. 

CHAP. IV. 
Hiftory of Entails. 

F T E R the feudal law had, in the manner 
defcribed in thefe papers, been forfome rime 

on the decline ; it was again, notwithftanding the 
general bent of men againft it, in fome degree re- 
vived, by the bent of particular perfons. 

It was obvious to the ancient nobles, that the 
allowing land to come fo much into commerce, 
tended to weaken them; by the prodigality of 
fome, and the misfortunes of others of their own 
body, tfteir lands, they few, were continually 
flnfting into the hands of people, who had for- 
merly been little better than their flaves. In or-" 
der to, prevent fuch confeepuences, the great nobles 

G invented 
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invented tlie artifice of entails, which took parti- 
cular eftates out of commerce, and with regard 
to thofe eftates, revived the fpirit of the feudal 
law. 
Englifh Thus in England, in the time of Edward En ails. j> tke feuc}ai fyftem had fo far deviated 

from its original flriflnefs, that proprietors in ge- 
neral were attaining the capacity of alienating 
their lands, of charging them with rents, and by 
their crimes could fubjett them to forfeiture : but 
the nobles, to ftop the efieft of this freedom of 
alienation, extorted from that prince * the fta- 
tute de donis condhionalibus. This ftatute gave 
a fanttion by publick law to private men to en- 
tail their eftates; and declared, that fines levied 
wpon eftates fo entailed fliould be void. Moft of 
the great families took advantage of the permiflion, 
and by fo doing, prevented their pofterity from 
alienating, from forfeiting, or from charging with 
rents. 

There is no maxim in politicks more generally 
true, than that power follows property : In procefs 
©f time, the property of thefe great families con- 
tinually increafing, and never diminiftiing, their 
power grew to fuch a height, as enabled them to- 
tally to enflave the people, and fometimes to over- 
fhadow the crown. 

Thefe entails continued long in force, and the. 
effefls of them long in force too. But in the end, 
as the ftill progrellive increafe of commerce gave a 
more general and univerfal bent for the alienation 

Sr. W4. cap. t. 
of 
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of land ; and a$ that commerce eftablilhed a luxury, 
which the great families, beyond others, rulhed 
into ; many of the nobles, to fupply their prodi- 
gality, were willing to (hake off the fetters of their 
entails; and the more fo, as monied men were 
willing to give them any money for their land: en* 
tails then, came to decreafe in their force, and in 
time, in their effetts. 

The great lords could not indeed be prevailed 
upon to make an alteration, in parliament, of the 
law of entails; but then, entails were fufFered to be 
greatly difcouraged in courts of juftice. 

For, on the one hand, the judges reflrained all 
devices for new fpecies of entails, and therefore, 
when in the reigns * of Richard II. and Henry IV. 
attempts were irtade to fettle eftates, with fubftitutes, 
under conditions, that if any of the fubftitutes or 
their iflue (hould alienate, then their right in the 
eftate (hould ceafe, and the eftate be forfeited to the 
next in order, the judges refufed to give their 
fanftion to fettlements of that kind. 

On the other hand, fuch devices as had been in- 
vented to elude the old entails, were fuftained f. 
Several are collefted in the new abridgment of the 
law which had been early introduced, and in the 
end, the device of a common recovery to bar an 
entail, was fupported by a folemn decifton in the 
reign J of Edward IV. The form of a recovery is 
that of a collufive fuit and judgment, and there* 

r- 5 4°‘ 
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•fore under the very form of the law itfelf, the law 
was eluded. 

But the politick prince Henry VII. who faw in 
all its lights, that fuperiority, which the preferva- 
;tion of land property in their families had given to 
the nobles; a fuperiority which had coft fome of 
his predeceflbrs their lives and their crowns, freed 
lawyers from the trouble of inventing future de- 
vices againft entails: He got the famous ftatute 
palTed *, in the fourth year of his reign, whidh 
made a fine, with proclamations, to conclude all 
perfons, both Ilrangers and privys. This was not 
fo properly evading, as repealing the ftatute de 
donis; for as it was the purport of the Ilatute de 
donis, that a fine Ihould be ipfo jure null, fo it was 
the purport, on the contrary, of the ftatute of Henry 
VII. that a fine Ihould be valid, to bar the perfons 
therein intended to be barred. The form of a re- 
covery had been that of a collufive fuit and judg- 
ment ; the form of a fine, was that of a collufive 
agreement acknowledged on fuch terms, and with 
fuch circumftances, as were fulficient to defeat the 
entail. 

By this fiatute-the rights and .interefts of all per- 
fons were faved, which accrued after ingrolfing of 
the fine, they purfuing their rights within a cer- 
tain time after it accrued : On this claufe, a doubt 
occurred in the reign of Henry VII. whether the 
ilTue of a tenant in tail could be barred by the 
ihtute, notwithftanding that by the general tenor 

* Ad> 4. H. 7, cap. 2$, 
©: 
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of if, privys were barred. The judges * em*. 
braced the occafion, which the ambiguity gave 
them, of defeating entails, and bound the iflue by 
the fine. A ftatute of f the fueceeding prince ap- 
proved their conftru&ion, gave a retrofpeftion to 
that conftruttion, and prevented the ambiguity for 
the future. 

Nor were thefe fiatutes agreeable to thefe princes 
only; the genius of the times too, was bent againft 
the feudal fyftem, and every thing which tended 
to revive the efFetts of it. A commercial difpofi- 
tion had brought in the neceffity of allowing an 
unbounded commerce of land ; the landed men, 
the monied men, found their views equally hurt 
by entails: The lawyers in their writings had 
"been long inveighing againft them, and the judge, 
by their judgments, had long been difcouraging 
them. 

Perhaps thofe various ranks of men did not 
forefee, in all their confequences, thofe important 
effe&s which quickly followed from the dillblu- 
tion of entails, and from the tranfition of property 
confequent on it. Perhaps too, it would be plead - 
ing too far in favour of a fyftem, to fay, that this 
diflblution was the foie caufe of the great altera- 
tions, which have fince happened in the conftitu- 
tion of England ; yet fo far, it is obvious and 
certain, that added to the difiipation of the church- 
lands by Henry VUIth, and the alienation of great 
part of the crown-lands by queen Elizabeth, the 

* Bacon, voc. Fine and Recovery. (E.) f An. 31. H. 8. cap. 36. 
G 3 difiblution 
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diflblution of entails produced that tranfition of 
property from the lords to' the commons, which 
fo fofm after made the commons, when poflefled 
of almoft all the land property of the kingdom, 
too powerful for both the nobility and the king; . 
fo infolent, as by a vote to declare the nobles no 
neceflary part of the conftitution, and by a publick 
trial and publick execution, to put their fovereign 
to death. 
Scotch The ^me defire of reviving the fpirit of Entails. tiie feuda| laW} at a time when that fpirit 

was decaying, which had introduced the ftatute 
de donis into England, introduced likewife the ar- 
tifice of entails into Scotland. But as the general 
bent of the nation againft the firittnefs of the 
feudal fyftem, came much later into Scotland, than 
into England j the attempts of particular perfons 
to revive the effetts of that fyftem, were necef- 
farily more late too, in the one nation than in the 
other. 

As long as a great part of the lands in the 
country were unalienable beyond a half; as long 
as there was not a fufficient commerce, to caufe a 
confiderable fluctuation of land property; and 
even when land came more into commerce, as long 
as the great families were powerful enough to 
defy the law, and to laugh at execution by ap- 
prifings ufed againft their eftates; there was no 
need of entails. In the highlands of Scotland, at 
this day, entails are far lefs frequent than in the 
low-countries. 

But 
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Bm when arts and commerce introduced luxury, 

when the alienation of land property became more- 
frequent, and when the voice of the laws was heard 
through the land, then people, to fecure their fa- 
milies, introduced entails. 

The firfl: inftance, fo far as I can find, that 
occurs in our records, of a prohibitory claufe de non 
alienanlo, ingrofied in the infeofFment, is, * in 
the year 1489 ; and even that infiance is fingular; 
In the revocation of tailzies by the Scotch princes 
in parliament, nothing more is meant by a tailzie, 
than a conveyance, altering the courfe of fuccef- 
fion from heirs general to heirs male, f Prefi- 
dent Balfour, in his Body of Law, accurate and 
complete, feems to have had no other idea of 
them : Skeen in his treatife de verlorum fignifica- 
iione, in which he gives an account of all the 
objeffs of law, that were of confequence in his 
time, makes no mention of entails. Craig indeed 
has a chapter upon the fubjett of entails; but 
the fuperficial way in which he treats it, fliows 
plainly, that the age in which he wrote, which 
was about the year 1600, had not the knowledge 
of entails, in the fame degree which we now 
have. 

By that author’s account of them, they feetn 
to have been no more than Ample deftinations, 
cutting the ordinary courfe of fucceffion, defea- 
fible by every pofleflbr, attachable by creditors,, 
and the heirs of which were rather heirs of pro- 

* Record of Charters, lib. 12. No 106. Jan. 4. cart. Alet. Hume. -J- Balfour, tit. tailzies. 
G 4 vifion 
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vifion than of tailzie. In this light * Craig fays 
juftly, “ hi autem ex tallia hseredes alio etiam no- 
“ mine haeredes provifionales dicunturand af- 
terward, “ itaque provifio nihil aliud eft, in ef- 
“ feftu, quam tallia:” and in another paragraph, 
“ rumpitur autem, five diffolvitur tallia, ex mu- 
“ tuo confenfu domini fuperioris et vaflali, eodem 
" quo conftituebatur modoj cum nihil lit tam 
“ naturale, quam unumquodque, eodem modo 
“ diffolvi, quo colligatum eft, ^five conftitutum 
“ fuit.” 

After this period it appears, from the decifions 
of the court of feffion, and from the records, that 
people came into the ufe of inferting prohibitory 
claufes in their fettlements. By thefe the heir was 
prohibited to alienate, or to create charges on the 
eftate. But as there was no neceflity for the re- 
giftration of thefe prohibitions, and without re- 
giftration creditors could have no knowledge of 
the limited nature’ of the fettlement; the judges, 
in order to pay as much regard to the will of the entailer as they could, conftftently with the fafety 
of others, refolved, to confider fuch eftate, as 
abfolute and unfettered with regard to creditors, 
but as limited and fettered with regard to the pro- 
prietor : in which view they allowed the former to 
attach it for debt, but they did not allow the latter 
to convey it gratuitoufly. 

To get free of this diftin&ion, and to fetter 
their eftates equally in both cafes; people fell 
next upon the contrivance of ferving inhibitions 

* Craig, lib. *. dieg. |6, upon 
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upon thefe prohibitory claufes. Inhibitions were 
obliged to be recorded, and therefore the contri- 
vance feemed favourable ; yet even the force due to 
fettlements in that form, was called in queftion * by 
lawyers adhering to the maxim, that though an in- 
hibition may give force to an old fecurity, it cannot 
create a new one. 

The invention of thofe, who wilhed to preferver 
their families by entails, and of thofe who were 
employed to execute what the others wilhed, felt 
therefore upon further expedients; and at length, 
claufes irritant and claufes refolutive were invented,^ 
which inforced the fettlement, by fubjefting to pe- 
nalties, thofe who were concerned in infringing it. 
By the one claufe, all the new charges upon the ef- 
tate were made void, and the creditors were difap- 
pointed ; by the other the right of the contraveen- 
ing or tranfgreffing member of entail was made void, 
and the next heir was called to the fucceffion. 

Thefe claufes, in the time f of lord Stairs, 
that is to fay, about the middle of the laft cen- 
tury, became very frequent in entails: Sir Tho- 
mas Hope who was advo4ate to Charles the Iff 
fays J, “ They were forms newly found out.” 
Thefe authors when they mention thofe claufes 
feem, and'indeed all the lawyers of their age feem 
to have been greatly at a lofs, to determine what 
regard was due to them; for on the one hand, 
there flood the will of the entailer, a will con- 
trary to no law; and on the other hand, there 

* Hope, v. 4^1. Bankton; vol. i. p. 5F4. -f Stairs, p. tzo, aai, 59.1. X Hope 403. G 5 flood1 
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ftood the danger of entrapping the reft of the 
fubjefts, through the want of a regifter for en- 
tails. 

At laft a prohibition to contratt debt, with ad 
irritancy of the contraveeners right in an entail, 
both of them indeed contained in the original 
feifms, and repeated in the fubfequent ones, re- 
ceived, anm 1662, a folemn decifion, after a plead- 
ing appointed in prefence of all the judges, in the 
cafe of the vifcount of Stormonth againft the cre- 
ditors of the earl of Annandale *. By that deci- 
sion not only the right of the earl of Annandale, 
who had contraveened, but that of all his creditors, 
who had apprifed, was made void. 

This decifion was juftifiable, on the repetition 
of the prohibitory and refolutive claufes in the 
infeoffment; but as it was not certain, that the 
fame decifion might not follow, though the fame 
repetition'was*not obferved, it became high time 
for the legiflature to interpofe, and to give pre- 
cifion to a form of conveyance, that was now* 
becoming fo extremely important in its confe- 
quences. 

For this reafon the ftatute f of 1685 was made: 
Thatftatute though it gave fanttion to entails by 
publick law, yet on the other hand took care, 
that third parties fhould be acquainted with the 
exiftence of the entail; for at the fame time 
that it prevented entailed eftates from being ali- 
enated, or charged, or carried off by creditors, it 

Stair'sDcciCons, Feb, *6, 166’., t A11* j685* caP- **• 
likewife 
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likewife ordained, that the entail fhould be pro- 
duced before the lords of feffion, to be approved 
by them; that it (hould be recorded in a particu- 
lar regifter, and that all the provifions and irritan- 
cies Ihould be inferred in the original, and every 
fubfequent feifin. With regard to thislaft requifite 
of entails, it was further ordained, that though the 
non-repetition of thefe ^provifions and irritancies 
Ihould infer a diUblutiph of the right of the pre- 
fent proprietor, yetitlhould not pre-judge the cre- 
ditors. Thefe Jaft had con trailed they 
had not feen the provifions and irritancies in the 
regifter, and therefore it was thought right that 
they Ihould be obliged to attend to nothing but 
what they faw in it. 

7'hus entails were made as efFeilual by ftatute- 
among us, as they had been made by the flatute.^ 
donis among the Engliih. 

As the fame caufe' which introduced entails in' 
England, introduced them in Scotland ; fo the fame 
caufe which brought about the difeouragement of 
them in England, brought about likewife the dif- 
eouragement of them in Scotland : In all ages and 
all countries, the fame caufes muft have the fame 
effeils. 

At one period, it had become the aim of the. 
lawyers and judges of the one country, when en- 
tails grew troublefome, to elude that fpecies of 
fettlement. At another period, it became the aim 
of the lawyers and judges of the other country, if 
not to elude altogether, yet very much to limit 
their entails.. 

* G 6 Thus,, 
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Thus, in the cafe of the vifcourvt of Stormonth, 

though there was no claufe irritating, that is, an- 
nulling the right of the creditor, yet the lords had 
difappointed the creditors; but now, on the con- 
trary, they found, in the cafe * of Baily againft 
Carmichael of Mauldfly, anno 1732, that if there 
was not a claufe irritating the right of the credi- 
tor, the charging the eftate, though it would ir- 
ritate the right of the heir, yet would not irritate 
that of the creditors. Thus, in the cafe f of the 
eftate of Carlowry, where there was a prohibition, 
to alter the fuccejfion or contrail debts, or do any deed 
whatfoever w'oereby the lands might be eviiled, or the 
J'ucceJJion prejudged: And in another cafe, where 
there was prohibition J to alter, innovate, or in- 
fringe the aforefaid tailzie, or the order of fuccejfvm 
therein appointed, or the nature or quality thereof, any 
manner of way, they found, that the heir of entail 
was not barred from felling. Thefe two decifions 
were given on the apparent medium, that in 
thofe claufes there were no exprefs words of pro- 
hibiting to fell; but on the real medium of aver- 
fion to, and contempt of entails. And thus, though 
by the ftatute of 1685, on a contravention, the 
right of the contraveener was declared to be ipfo 
jure void; yet the judges have allowed it to be 
only voidable upon declarator; and even upon that 
declarator, they have held the irritancy to be purge- 
able at the bar. 

* Dift. Decif. voce Tailele. f An. 1745. J 7 June, >746, Heirs of CampbeJl againft Reprefentatives of Wightman. 
Yea 
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Yea fo far did the judges go in difappointing 

entails, that when fome of their judgments went* 
up to the houfe of peers, that aflembly, in a 
country ftill more an enemy to entails than our 
own, drew the rule of decifion more from the 
letter of the law-books, than from the genius of 
the times, and refufed their fanftion to the judg- 
ments. 

Thus, in the difpute not many years ago, be- 
tween the heir of tailzie and the creditors of Sir 
Robert Denham, the court of felfion had found a 
tailzie continuing in the form of a perfonal deed, 
but not recorded, to be ineffeftual againft creditors. 
The houfe of peers*, on the contrary, although it 
is law, thatadeedof tailzie not recorded, ifcom- 
pleated by infeoffment, is not good againft creditors; 
yet were of opinion, that a tailzie, as long as it 
remained a perfonal deed, and not compleated by 
infeoffment although not recorded, was good againft 
them. 

Hitherto entails have been confidered, Forfeiture 
as difabling the heir to alienate, or the fn Eng-8' 
creditor to attach; it ftill remains to 1‘ind- 
take notice how far they were fubjeft to for- 
feiture. 

On this head a remarkable difference occurs 
between the laws of England and of Scotland. 
In the firft of thefe countries, till a very late pe- 
riod, entails were never fubjeft to forfeiture; in 
the other, till a very late period, they always 
were. 

* Bank, vol, I. p, 590, 
To 
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To find out the reafon of this, we mull; look 

very far back into the laws of both kingdoms. 
Before the ftatute de donis, lands in England 

were divided into fee fimple, and what Lyttleton 
calls fee fimple conditional: One poflefled in fee 
fimple, who held an eftate of inheritance defcen: 
dible to his heirs; one poffeft a fee fimple condi- 
tional, to whom an eftate had been given, defcen- 
dible to the heirs of his body. In the firft cafe, 
the pofleflbr had an abfolute property in him, and 
could alienate, charge with rents, and forfeit: In 
the other cafe he had in him only an eftate condi. 
tional: The donor ftill retained an intereft in the 
eftate, and failing the condition, that is, failing ifliie 
of the donee, had a right of reverfion in it. In 
confequence of thi^, unlefs the donee had iftite, he 
was reftrained from doing any thing to the pre- 
judice of the donor; and as he was not capable 
of alienating his land, fo no more was it in his 
power to fubjeft it to forfeiture, feeing this laft> 
would have created as much prejudice to the donor 
as the other. 

Thus, it came to be a maxim in the Englilh. 
law, that who cannot alienate, cannot forfeit; a. 
maxim unknown in the plder Englilh law, and 
unknown in the feudal law, in both of which, 
though a man could not alienate above a certain 
part of his fief, yet for his treafon the whole of it 
was forfeited. 

When the ftatute de donis was made, this maxim, 
which had been firft introduced, and juftly, in 
favour of the donor, was extended, and errone- 

oufiy, 
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©ufiy, In farour of the heir. It had been jufl? 
that who could not alienate, could not forfeit to- 
the prejudice of that perfon from whom the gift 
came, and only conditionally came; but it was 
abfurd to fay, that who cannot alienate, cannot 
forfeit to the prejudice of an heir, from whom no- 
thing came. The application of this rule how- 
ever, was made to preferve eftates tail, upon the 
ftatute de donis, free from forfeiture for fome cen- 
turies. 

It is extremely entertaining to a philofophical 
mind, to obferve the different fates of laws, and 
maxims of law, not only from general caufes com- 
mon to mankind, or common to that part of them 
governed by one fyftem; but to obferve their 
different fates, from particular exigencies and fi- 
tua'tions. By a miftaken interpretation, the Eng- 
11 (h extended the rule, that who cannot alienate 
cannot forfeit, from fees fimple conditional, tc 
fees tail upon the ftatute de donis; and yet,, when 
by the devices of lawyers in the reign of Edward 
IV. and the fanftion of parliament in that of 
Henry VII. eftates tail became by confent alie- 
nable, they refufed to extend the fame interpreta.- 
tion to the forfeiture of fuch eftates. They had 
refufed to fubjeft eftates tail to forfeiture, and on 
this medium, that who cannot alienate cannot for- 
feit, and yet, when that medium was taken away,, 
they refufed to find, that who can alienate can 
forfeit. 

The firfi: interpretation had been applied in 
the days of ignorance, and when the conceptions 

of 
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of men were Hot very accurate with regard to law 
matters: the other interpretation was refufed’ ia 
the days indeed of knowledge, and when mens no- 
tions were on fuch fubje&s more accurate; but ia 
the days too of civil difcord, when the difpute be- 
tween the houfes of York and Lancafter, made the 
judges fearful, even upon the moft obvious inter- 
pretation, of opening any more doors to forfeiture,, 
at a time when, as lord Coke exprefles it, the paint 
of treafon were fo diverfe, that there was no man did 
know how to behave himfelf to do, fpeak, or fay, for 
doubt of fuch pains. 

When thofe difputes, and thofe dangers were over, 
eftates tail were put upon the fame footing with 
other eftates. And, by a # ftatute in the reign of 
Henry VIII. were fubjefted to the fame penalties of 
forfeiture with them. 

At the fame time, as this laft flatute had a' 
claufe, faving all rights, titles, or interefts of third’ 
parties, the rights of remainder men or fubftitutes 
fell under the falvo; for thefe remainder men 
were confidered to have in them a conditional’ 
eftate, to take place upon the failure of the te- 
nant in tail and his iflue, and feparate from their 
eftate. 

In another ftatute f of Henry VIII. the faving 
claufe is more particularly exprefted; and thofe 
are faved from forfeiture, under the exprefs name of 
remainder men, who, in the former ftatute, had 
been by implication faved from it under that of third 
parties. 

* An, sS. H, 8. f An. 33. H. 8. cap. ao. 
With 
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With regard to Scotland again, that 

there once was a period in the law of land, 
that country, when one pofleft of a fee fitnple con- 
ditional, could not do any thing to prejudice the 
donor, may be very true ; and if entails had been 
introduced during that period, it is very probable 
the privileges of donors would have been extended 
to heirs of entail. 

But entails were introduced at a different period 
in Scotland; at a period when the donor himfelf 
had loft his privilege; for when donors, to pre- 
ferve ftill more firmly their intereft in the gift, 
had invented claufes of return to themfelves fail- 
ing the heirs named, and thrown them into their 
grants, yet lord Stairs, in many paffagesof his book, 
and other lawyers of his time, reprefent it to be 
law, that fuch limited eftate could be apprifed by 
creditors, from the donee, notwithftanding fuch 
claufe of return. 

Now, as every fuch eftate could be alienated, un- 
lefs limited by the nature of the holding, the maxim 
who cannot alienate cannot forfeit, could not be 
thought of. 

When the modern entails then came in, this 
maxim which was before unknown in the law of 
Scotland, could not be applied ; and if in point 
of forfeiture, fo little attention had been paid to 
the intereft of the donor, from whom the eftate 
came, it is not to be expe&ed, that any more at- 
tention in point of forfeiture, fhould have been 
paid to the intereft of the heir, from whom no«- 
thing came: and therefore, entailed eftates were 

fub- 
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fubjefted to forfeiture in prejudice of the heirs, 
in the fame manner that eftates with claufes of 
return had been forfeitable to the prejudice of the 
donor. 

We read nothing of the maxim, who cannot 
alienate cannot forfeit, in the old books of the 
laws of Scotland, nor in the flatute of 1685; 
which laft, on the contrary, makes a particular 
provifo, that the entails confirmed by it, lhall not 
difappoint the king of his forfeitures; nor in the 
writings of any of our lawyers, till the year 1690, 
in an aft of king William. At that period, we 
borrowed from England and brought into the 
flatute book of the one kingdom, a maxim, which 
had been invented four hundred years before, in 
the other. In that flatute, men, as the appendix 
to Confiderations upon forfeiture elegantly ex- 
preffes it, not looking frveard with enlarged views 
to future contingent daigers f>6m the abdicated fa- 
mily, but attentive only to that darkfcene, which had 
been jujl clofed with fuch wonderful circumjlances of 

felicity to both kingdoms, ordained, that entailed ef- 
tates fhould be fafe againfl forfeitures, except for 
the life of the forfeiting perfon. The maxim 
who cannot alienate cannot forfeit, was the pre- 
tence ; but the fame remembrance of the bad ufe 
made of forfeitures, which in England, till the 
reign of Henry VIII. faved entails from forfeiture^ 
even when they could be alienated, was the real 
caufe of this faving in Scotland. Nay, fo great 
was the remembrance of the miferies brought on 
the country by forfeitures, during the two reigns 

immediately 
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immediately preceding the revolution, that people 
were not contented with the fecurity conferred by 
this ftatute; and therefore in order that the eftate 
might be fecured, not only after the death, but 
even during the life of the forfeiting perfon, they 
frequently added claufes, irritating the poflelTor’s 
right in cafe he Ihould become rebel, and diredling 
that in that event the eftate fhould devolve, ipfojure, 
on the next heft. 

What effeft fuch claufes would have had, or 
whether they would have enabled the next heir, 
during the life of. the traitor, to have run off with 
the eftate from the crown, was never determined 
by regular decifions on the point, in the law of 
Scotland; nor could that effeft well be determined, 
as the whole fyftem of our law of forfeiture was 
foon afterwards overturned. 

By an aft of the 7th of Queen Anne, entitled, 
Aft for improving the Union, the Scots law of 
forfeiture was made to give place to that of the 
Englifh. 

This aft was made, as appears by the preamble 
of it, with a general view, to make the laws of 
the two parts of the ifland with regard to forfei- 
ture, the fame. But whatever were the particu- 
lar objefts, which the parliament of Great Bri- 
tain had at that time in their view, it is certain, a 
great doubt was on that ftatute created in law, 
whether it was the meaning of the legiflature,. 
thereby, to fubjeft the entails of Scotland upon 
treafon to a total forfeiture. On the one hand 
it was maintained that the Englifh. having no. 

COUr 
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conveyance of eftates like the conveyance in ques- 
tion, it could not be the intention of the Engliftv 
law, though extended to Scotland, to forfeit, with- 
out exprefs words, an eftate not known in that, 
law: On the other hand, firft, from the com- 
prehenfive words of the Englilh ftatutes of trea- 
fon, referred to in the aft of queen Anne; and 
next from the neceffity there was, confidering the 
diffimilarity of conveyances, in the two nations, to. 
compare the conveyance which fubfifts in the one 
country* with that which comes neareft to it in- 
the other, in order to be able to apply the law 
it was maintained, that tailzied eftates in Scotland, 
fell to be fubjeft to. forfeiture, as eftates tail in Eng- 
land were. 

After the rebellion in 1715, the court of feflion, 
the commiffioners of forfeitures, and the court of 
delegates feemed all greatly perplexed, what de- 
termination to g}ve upon the£e entails. The judg- 
ments of the two laft courts particularly, often went 
crofs to each other, but in general, the judgments 
ran * in favour of entails. 

The houfe of peers was under the fame diffi- 
culties at the fame period, in the cafes brought, 
before them by appeal, and laid hold of fpecial 
circumftances, in order to avoid determining the 
general point. Thus, in. the cafes of Caffie of 
Kirkhoufe, and of Sir Robert Grierfon of Lag, they 
reverfed the decrees of the court of feffion, which 
had been given in favour of the heirs of entail; 
but they reverfed them on the footing of want of 

* Cafes of Coul, of Caiumby, of Kirkhoufe, of Lag, of Crom- bic, and of Seaforth, 
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jurifdiftion in the court of feffion. And in the 
cafe of AlTmt claiming the eftate of Seaforth, though 
the judgment of the court of feflion in favour of 
the fubftitute in the entail was reverfed; yet the 
reverfal, as there were fpecialities in the cafe, was 
far from fixing the general queflion in the law of 
Scotland. 

But after the rebellion of 1745, the houfe of 
peers, upon the folemn opinion of all the judges 
in England, made ufe of an expedient, which on 
the one hand, is a fufficient penalty to deter men 
from treafon; and on the other hand, does not 
forfeit entails altogether; and both of which 
ends were attained, in confiftency with law, and 
the exatteft analogy of law. In the cafe of cap- 
tain Gordon claiming his brother Sir William’s 
eftate, the peers found that Sir William forfeited 
for himfelf, and fuch iffue of his body, as would , 
have been inheritable to his eftate, if he had not 
been attainted; but they found, that he did not 
forfeit for his brother, who in virtue of the fub- 
ftitution to him, in the original entail, was ac- 
counted the fame with a remainder man in Eng- 
land. 

By this judgment that folecifm in politicks js 
taken away from the law of Scotland, that a man 
ftiould have it in his power, by his mere will, to 
prevent his pofterity from being punifhed for their 
crimes; and that inequality between the laws of 
England and Scotland was abrogated, fo Inconfif- 
tent with the otherwife equal rights of the two na- 
tions ; that an Englilhman polfeft of any eftate ex- 
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cept one for life, fliould be fubjedl to forfeiture for 
treafon, but a Scotfman, not only if pofleft of an 
eftate for life, but if pofTefl: of an entailed eftate, 
fliould not. 

The only diffimilarity in refpeft of fubje&ion to 
forfeiture, that remains now in the two fpecies of 
entails, is to the difadvantage of the Scotch entails; 
for whereas pofTeflbrs of entailed eftates in England, 
meditating treafon, may, if he can conceal the fraud, 
by fine and recovery prejudge the king; on the 
contrary, a pofleflbr of an entailed eftate in Scot- 
land, muft in his treafon fee the certain and un- 
eludable forfeiture of himfelf and his ifiue. 

As the laws of the two countries are otherwife 
■come now to be the fame, with regard to the for- 
feiture of entailed eftates; fo in moft other refpefts, 
there is by no means that exceflive fuperiority in 
ftrittnefs of the Scotch over the Englifli entails, 
which is often fuperficially imagined. 

Thus in Scotland, if the tenant in pofleifion 
has been called as heir, whatfoever, the entail 
breaks of itfelf; or where he has not been called 
in that laft place, the prophecy of * lord Stairs 
has come to pafs, that when entails became fre- 
quent, the heirs of fuch of them as were incon- 
venient, would apply to parliament for redrefs : 
upon fuch fpecial application, redrefs is conftant- 
ly granted. When the firft nominee repudiates 
the entail, it defcends as a fee Ample to the 
•other nominees. If the limitations be laid on the 
heirs of entail, and the maker of the entail takes 

4 
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the inveftitures to himfelf in liferent and to the 
perfon he intends to favour in fee, this laft will 
be deemed to be a difponee not an heir, a firft 
inftitute not a fubftitute, even although he was 
fon and heir to the maker of the entail; and in 
confequence of this fuppofition he may avoid and 
deftroy the entail altogether. Again, even when 
the perfon favoured is fixed in the apprehenfion 
of law to be a fubftitute, he may ftill by negleft- 
ing to repeat the refolutive and irritant claufes in 
his infeoffment, charge the eftate with debts to 
its value, or even fell the eftate. In the event of 
fuch charge or fuch fale, the charger or the feller 
would indeed fubjeft himfelf to an attion at the 
inftance of the next heir ; but the creditor or the 
purchafer would be fafe. To give another in- 
ftance ; the interefts of an original debt upon an 
entailed eftate allowed to run up unpaid by one 
tenant in tail, will affeft the entail in the hands 
of the next tenant upon his fucceflion : thefe in- 
terefts formed into a capital fum will create a new 
debt on the eftate, and as he Irkewife may allow 
the interefts of this debt to run on unpaid, it is 
obvious that in procefs of time the entail by re- 
peated negligences of this kind, either real or af- 
fected, may be eat out altogether. Nor have en- 
tails in Scotland the fame fair interpretation, that 
entails in England have; on the contrary^ the 
judges by limiting their interpretation, when that 
interpretation would make for entails, and ex- 
tending it, when it will make againft them, in>- 
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pofe additional clogs, upon that fpecies of fettle- 
ment. 

By thefe encouragements in the attack, and thofe 
difcouragements in the defence, and by many others, 
it happens, that there are almoft as many entailed 
eftates in Scotland, gradually turning into fees 
iimple, as there are fees fimple turning into entails : 
when yet by the law as remaining, many of the 
old famines are ftill enabled to preferve themfelves 
in their eftates, and while they fhare the wealth, 
the liberty, and fafety of the Englilh, find their 
antient luftre the fame; infiead of feeing (as a 
lord in the Scotch parliament, in the debate on 
the union, pretended to foretell) an excife-man 
more honoured and revered than an antient noble 
of the land. 

Men who were to confider the meafure of a 
total difiblution of entails in Scotland, as it regards 
their country, might perhaps forefee, that this 
would bring fo much land property - into the 
market, as from the cheapnefs occafioned there- 
by, Would call the money out of trade to the 
purchafe of land; as would render our landed 
men difcontented aud bankrupt' and favour the 
too eager propenfity of our traders, when they 
have got a little money, to become little^lairds, 
poor, proud and idle. Infiead, therefore, ot 
wifiiing that more land property were brought 
into market, he would perhaps wifii that we had 
as little as the Dutch, or that the price of what 
we had was kept high ; the former to turn our 
in.flive country-men into manufaflurers an.l mer- 

chants, 
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chants, and the latter to put it out of their 
thoughts when they were become fuch, to con- 
vert their circulating cafli into a dead flock of 
land. And in general, he would in part forefee, 
and in part dread many confequences, which at- 
tend the innovation of every fyftem, if not at 
the exaft period of fociety ripe for that inno- 
vation. 

But whatever regard might be due to thofe 
who reafoned thus, upon the conflitution of their 
country, and the ftate of families, or on the fa- 
vour of trade, and againft the rilk of hurting it; 
thus, furely one who was a lawyer, and who was 
inquifltive in tracing laws, their regular progrefs 
and declenfion, would reafon. Firft, he would 
look back, and unmoved, by all that clamour, 
which part lawyers forefeeing rather what might 
happen, than what has happened, have raifed 
againft entails; he would refleft, that though 
their prophecies were founded on reafon, yet 
from many circumftances, they have come to no- 
thing. Next, he would look forward, and con- 
clude, if ever the mifchiefs, which in reafon feem 
to attend upon entails, (hould in faff happen ; 
fhould the number of entailed eftates, inftead of 
decreafing, increafe, and -Ihould there be any con- 
fiderable failure in the commerce of land upon 
that account; or (hould there be fo extended a 
trade, as to make even an inconfiderable failure 
in that commerce a detriment; fliould there be 
fo much money to keep up the price of lands, 
and fo much induftry to flock trade fufficiently, 

H ns 
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as that any attempt to preclude men from themoft 
unbounded commerce of land, would be no ad- 
vantage to a nation, and only a cruelty to private 
men : that then our entails will (hare the fate of 
almoft all the other remains of the feudal law. 
He would forefee that they will either be abo- 
lifhed altogether, or exchanged for thofe of the 
Englilh; and as in the aft of the 7th of queen 
Anne, which fubjefted entailed eftates to forfei- 
ture, there was an exception made, in tender- 
nefs to the wife who had contrafted with a man 
fo feemingly fecure againfl forfeiture, and in ten- 
dernefs to her children; fo when our entails come 
to be abolifhed, or exchanged for thofe of the 
Englifli; fuch an enquirer and reafoner would 
expeft that the fame tendernefs to the wife who 
contrafted with a man fo feemingly fecure againfl: 
alienation, and the fame tendernefs to her chil- 
dren, will produce the fame exception, in favour 
of the children of thofe, who being poflefled of 
entailed eftates, or of thofe who being immediate 
heirs of fuch eftates, are married at the time of 
palling the aft. 

This exception will preferve a few of our entails 
only one generation longer, and no more, and per- 
haps, in future ages, as in the cafe of many other 
branches of the feudal fyftem, it will be remembred 
no where but in books of antiquities, that fuch a 
fpecies of conveyance ever exifted. 

Till this period arrives, our conveyancers will 
be inventing new claufes to guard entails; our 
lawyers will be inventing new devices to elude 

thefe 
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thefe claufes; our judges will for forae time fluc- 
tuate between the two, and our parliaments will 
be paffing laws to enlarge the powers of thofe who 
are too much limited by the limitations of their 
entails. 

Since this treatife was wrote, an application is 
preparing to parliament, for allowing tenants in tail, 
in Scotland, to provide wives and children with 
moderation *, to exchange lands; to charge with 
debt in proportion to the improvement of the rent 
made by the proprietor; to grant long leafes; and 
to feu to certain extents. 

Wife governments find it fafer to conduft than 
to thwart, to point out to men their good, than to 
drive them to it; to enable them to relieve them- 
felves if they pleafe, than to force relief upon them 
againfl: their wills; and to foften by degrees, in- 
ftead of overturning at once without the moft ur* 
gent neceflity thofe general cuftoms of a country, 
which once had the authority and encouragement 
of law. 

CHAP. V. 
Hiftory of the Rules of Defcent or Suc- 

ceffion. 
IT has been a great lofs both to hiftory and 

to law, that they have too little contri- 
buted their mutual aids to each other: lawyers 
themfelves feldom give hiftorical deduftions of 
laws, and hiftorians more rarely meddle with laws at 

H 2 all, 
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nil, even with thofe which gave occafion for the 
conftitution of a ftate, and on which, more than 
on battles and negotiations, the fate of it doth often 
turn. 

For this reafon, it is difficult to trace the feve- 
ral revolutions of the feudal laws of defcent in 
any one ftate in Europe ; nor could fuch revolu- 
tions be often traced at all, were it not for the 
lights which the hiftories of publick fucceffions 
afford. 

The feudal fyftem, in its regulations, was or- 
derly and univerfal. Thofe rules which it ap- 
plied to fiefs, it extended over kingdoms; and 
therefore, as in general the fame relations who were 
heirs to the king, were heirs to the lords, fo, on 
the other hand, for the moft part, the fame rules 
which regulated private, were likewife the meafures 
of publick fucceffion. 

Before Edward I. proceeded to hear the claims 
pf Bruce and Baliol for the crown of Scotland, he 
put the following queftion to the parliaments of 
both kingdoms affembled together: “ By what 
“ law of fucceffion is the right of fucceffion to 
“ the kingdom to be determined ?” The anfwer 
made unanimoufly by the parliaments of both king- 
doms, was, That the right of fucceflion to the 
“ kingdom is to be judged by the rules obferved 
“ in the cafes of counties, baronies, and other 

impartible tenures.’’ 

SECT. 
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SECT. L 

i6i 

WHEN the nations of Germany Defceni- 
firft took pofleffion of the Ro- l"S 

man provinces *, the grants of the conquered lands 
were made to laft no longer than during the pleafure 
of the grantors. It was natural it Chould be fo in 
a fubordinate body, and where every member of 
that body was fure of a fubfiflence on the lands 
of fome chieftain or other, as long as he had a 
fword and a fhield; at that time thefe grants were 
properly called Muncra. 

Soon afterwards they were granted for life, and 
they were then called Be ieficia, as we now-a- 
days term the pofleffions for life of clergymen 
Betiejii es. 

But when the connexion of fucceeding genera- 
tions with their native country was entirely broken, 
and their attachment to that in which they lived 
was grown ftrong, it was accounted hard, after the 
father’s death, that the fons fliould not have the 
poffeffion of what they had formerly had a fhare in 
the enjoyment of; it occurred likewife readily to 
fuperiors, that a man would venture himfelf lefs in 
battle, when the lofs of his life was to be attended 
with the ruin of his family: from thefe confidera- 
tions the grants were extended to the vaflal and his 
fons, and they were then, and not till then, pro- 
perly Riled Feuda. 

* Lib. feud, tit, I. par. I. E'prit de loix, book 30. chap. 16. 
B. l Yet 
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Yet fUll, during this laft period, the right of 

fucceffion was fo limited, that after the death of 
the vafTal and his fons, the fief reverted to the 
lord. 

But the former continually atld gradually gain- 
ing upon the latter, and becoming lefs dependant 
upon him; and on the other hand, the lord {land- 
ing more and more in need of vaflals, to fupport 
a conftitution, which, in any but unfettled times, 
was an extreme unnatural one, the fucceffion was 
firlt extended * by law to grandfons, and after- 
wards by practice to defendants in infinitum ; for 
thofe vaffiils who had been in pofieffion of lands 
for three generations, and had built upon, and 
improved them, grew -accuftomed to look upon 
them as their own; fuperiors too, by length of 
time, and alterations in the lands, at a period 
when lands were of little value, and when the 
improvements upon them were rather the primi- 
pale than the accefforium, forgot they had ever- been 
theirs. 

The diftinflion between dominium direftum, and 
dominium wile, came then to be invented, in order 
to reconcile the difficulty which the mind had, to 
conceive a perpetual property belonging to one per 
fon, when yet the perpetual enjoyment of it was, 
and by the conceffion of all, in another. 

This deduction, gradual and uniform as it is, 
may be followed ftep by fiep in the laws and 
hiftories of foreign fiefs, but is not fo eafily tra. 
ced in Great Britain; for though it be known 

# Lib. feud. i. tit, i. j?. a. 
8 that 
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that the dukedoms and earldoms * were in the 
Saxon times during pleafure, or a very few of them 
during life, yet it is certain the book-land went in 
general to the heirs of the immediate crown-vaf- 
fals* among the Saxons, more early than in any 
other Hate in Europe : But at what precife'time it 
began to do fo, or by what fteps it "was granted 
to more and more heirs, is impoffible to fay: Thfc 
Englifh antiquities are involved in mill, and the 
Scotch in the mo ft profound darknefs, during the 
period in which fuch alterations might be expe&ed 
to be found. 

It is to be obferved, that during the Pnmoge- 
whole of the foregoing period of feudal 
fucceffion, the inheritance, without fixing upon 
the eldeft fon, or indeed on any fon at all, was 
equally divided amqng all the fons f. Si quis i'gi- 
tur decejferit, filiis et filialus fuperjiitibus, fuccedunt 
tantum Jilii iqmliter, fays the law of the books of 
the fiefs. 

But the incompatibility of performing that fer- 
vice by many, which, as the feudal fervices Were 
of various kinds, could perhaps be performed 
only by one, being obferved; the law of nature, 
and which, till then, had been in private fuccef- 
fions with very little exception the law of the 
world, gave place totally to a law which was 
peculiar to feudal principles, and the fucceftion, 
not only of the daughters who had long before 
been % excluded, but that of all the fons in gene- 

* Affur. de Geft, Alfred, p. ai. + Lib. feud, i. tit. 8. t Ibid. 
H 4 xal, 
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ral, gave way to the fucceffion of one fon, and 
one fon only. 

At the fame time, as the feudal nations were 
very long in continual dangers, both from foreign 
invafions, and from inteftine commotions, it was 
plainly incongruous, that the chance of being the 
firft born fhould give the poffeffion to a perfon 
perhaps unfit to defend it; therefore the grantor 
referved to himfelf a power of chufing the par- 
ticular fon whom he pleafed to give the fief to : 
Sic progrejjum eji ut ad Jilios deveniret, in q - em do- 
minus vellet ko; bencfic'ntrn confirm are, fays the law of 
the books of the fiefs *. 

A beautiful inftance of the remains of this anci. 
ent pradlice, is fiill to be feen in the law of. Eng. 
land, at this day, when a peerage devolves to heirs 
female f. In that emergency, it is the king’s pri- 
vilege, to confer the peerage upon any of the 
daughters he pleafes. 

Some ages after, when fecurity in the feudal fet- 
tlementmade this chance dire&ion of lefs danger- 
ous confequence, the natural principle of giving the 
fief, fince only one could regularly have it, to that 
fon who firfi prefented himfelf in the train of ideas, 
took place ; and the right of primogeniture came 
to be fully efiablilhed. 

The progrefs of the minds of men in Great 
Britain, through this laft progrefs of fuccelfion, to 
the eftablilhment of primogeniture, is very eafily 
traced. 

• Lib, feud. 1, tit, 1, t Bacon voce coparceners (C.) 
By 



Succcjjion. .1% 
By a law of Edward the Confeflbr, and * many 

other Saxon laws, it is obvious, the feudal princi- 
ple was fo weak, and that of the ancient law fo 
ftrong, that all the children fucceeded equally; Si 
quis intejiatus obierit, lib:ri ejus fuccedunt in capita, 
fays f the law of that prince. 

At a lower period in the Saxon times, it ap. 
pears by many charters, that though the rule of 
fucceffion, ab intejiato, was in capit, , yet people 
were come into the ufe of abftra£Hng themfelves 
from that rule, by taking the deftination in their 
charters to one fon only; the principle of primo- 
geniture, however, was at that time fo weak, that 
the nomination of the fon, in whofe favour the 
deftination Ihould operate, was left to the grantee. 
Thus though l in thefe charters the grant gene- 
rally runs pojl m-.rtem baredi un:, yet it runs too, 
bceredi uni cu '.cumque vdwrit: That is to fay, 
though the grant was limited to one fon, it was 
open to that fon, whom the grantee Ihould be 
pleafed to nominate. 

The people of Kent, at an after period, having, 
been left, through thefavour of William t' e conque- 
ror, in the enjoyment of their ancient laws, the 
fucceffion in capita of the fous, called by the 
Saxon name Gavelkind, was long the univerfal law 
of that country, and does, in great part of it, 
remain even unto this day. The Welch not be- 
ing fubje&ed to the power, were hill lefs fubjeff- 
ed to the laws of the Normans; and therefore. 

* Lex. Canut. 68. t LeS* Ed. Conf. 176.— $ Spdliiu- of feuds, 
H 5. among 
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among them that equality of fucceffion which had 
prevailed before fiefs were introduced, remained 
as far down as the reign of * Edward I. The 
Orkney men being left from neglett more than 
from either favour or independancy in the pofief- 
lion of their antient laws, the fons till within thefe 
hundred years fucceeded in capita in the udal 
rights of Orkney; nor was this altered by pub- 
lick law, but by private limitations of different 
fucceffions. 

The feudal fyftem having been compleated by 
William the Conqueror, there is no doubt the 
right of primogeniture was eftablifhed by that 
prince; and yet in the reign of Henry I. the 
traces of the ancient law were far from being 
loft f* By one of his laws it is ordained, not 
indeed that one fief fliould be fplit, but that if 
there were more than one, the fucceffion fhould 
be fplit, and t^ie eldeft fon have only primum pairis 
feudum. 

In the time of Henry II. however, thefe excep- 
tions difappeared in the Englifh law, and the 
cldefl fon became the heir, ab intejlato; nor was 
this all, the principle of primogeniture about 
that time grew fo ftrong, that though, from the 
darknefs of our antiquities, we cannot trace the 
foregoing progrefs in Scotland, yet, according to 
the earlieft law authorities in this country, as 
well as according to the fame authorities in Eng- 
land a perfon not only was unable to difappoint 

* Stat. Wall * 12 Ed. i. f Le6- 7°> H- t SuP* chap, alienation. 
the 



the right of primogeniture altogether, but he could 
fcarce even alienate a part of his eftate to the di- 
minution of that right. 

Hitherto, in the progrefs of the right of pri- 
mogeniture, we have been fpeaking of the fuccef- 
fion to a military, but not of the fucceflion, to a 
foccage fief. 

In thofe military fiefs, the necellity of having 
one certain vaflal to perform that fervice which 
perhaps dould be performed only by one, had 
introduced the right of primogeniture; but the 
fame neceffity not interveening in thefe (as I may 
call them) civil fiefs, the preference of primogeni- 
ture did not appear fo obvioufly advantageous in 
them; and therefore #, both in England, during 
the reign of Henry II. and in Scotland, during that 
of David I. in foccage fiefs, all the fons fucceeded 
in capita. 

But in the after law both of England and of 
Scotland, this rule of fucceffion appears to have 
gone into difufe; and both military and foccage fiefs 
came to be on the fame footing. 

The example of far the greatefi: number of 
fiefs; the diftindtion of a foldier and foccoman 
wearing away, together with the rigour of the 
feudal law; the converfion of molt of the mili- 
tary into civil fiefs; and the imagination of fupe- 
riors, that the rent would be eafier levied, and 
better paid, when the fief was in the hands of 
one, than when diflipated among many; the un- 

* Glanv. lib. 7. cap. 1. Reg. Maj. lib. a. cap. ai. 
H 6 willingnefs 
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'willingnefs of the foccage valTals to have their fuc- 
ceffion fplit, or their families brought into greater 
decline, than thofe of the military vaflals, who were 
neighbours to them ; thefe imperceptible caufes in 
the circumftances of mankind more powerful than 
any publick law; and no publick law itfelf, brought 
about this alteration. 

This alteration was made, and the diftin&ion 
was loft, between the fucceffion to a military, and 
the fucceffion to a foccage fief, before the time 
* that Fleta was wrote in England, and fome 
hundred years before the time of f Skene, Balfour, 
and Craig, in Scotland. 

The progrefs of the right of primogeniture in 
publick, correfponds to the fame progrefs of it in 
private fucceffions. 

Thus in the two firft races of the French mo- 
narchs, the fucceffion to the kingdom was divided 
among all the fons; and in the earlier periods of 
the Saxon hiftory, the fame divifion of the kingdom, 
is frequently obferved to take place. 

Nay, even in much later times, when the rule 
of primogeniture had taken place in private fuc. 
ceffions, yet the ancient notions of the rules of 
fucceffion, added to the power of thofe who 
could claim the benefit of them, were fo far an 
obftruttion to the principle of primogeniture in 
kingdoms, that to make up for any weaknefs in 
that principle, kings were in ufe, not only to 
declare their eldeft fons to be their fucceffors, 

* Flet. lib. 6. cap. 12. -j- Skene voce Encya, Balf. >it. heirs & fuccdlbis. Craig, lib. 2. peg. 13. N° 39. but 
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but to caufe the ceremony of coronation to be per- 
formed, and the oath of fidelity taken to them 
by the vatfals. This praftice was obferved in France 
without a fingle exception, from Hugh Capet, the 
firft king of the third race, down to Lewis VIII. 
and in England by William the Conqueror, to his 
fon Robert, in his French dominions, and by a 
number of foreign princes, down to the 13th 
century. 

After the right of primogeniture was Reprefen- 
eftablifhed, it was very long, however, 
before the right of reprefentation, or the prefe- 
rence of the remoter heir, reprefenting his anccf- 
tor, to the exclufion of a nearer, was added to 
it, either in Great Britain, or in foreign coun- 
tries. 

Many things were obftacles to the progrefs of 
the law of reprefentation : The fimple notions of 
a grofs people, who were apt to take up with the 
principle of nearnefs of blood, inftead of looking 
forward to a more enlarged juftice; the barba- 
rity of the times, in which the rights of infants 
were little attended to, while the uncle had age 
and power with which to fecond his pretenfions ; 
the neceifity there was, that the vaflal in the fief 
Ihould always be ready for fervice, and which 
fervice, an infant was incapable of; the 
hardlhip upon the uncle, when primogeniture 
came to be eftablilhed, that his nephew, perhaps 
an infant, Ihould run off with the whole of the 
fief, whereas, in the Roman law, the nephew 

could 
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could have only carried off that equal ftiare which 
his father Ihould have had. 

Accordingly, there is fcarce an inftance in Eu- 
rope, till the 13th century, in publick fucceflions, 
in which, upon the death of a grandfather, leaving 
a fon of age, and a grandfon under age, by an 
elder fon deceafed, the fon did not take to the ex* 
clufion of the infant: for though in Scotland *y Kenneth III. brigued a contrary law from his ba- 
rons, yet that law was not obferved. 

Nay, the exclufion of minors was fo ftrong, that 
upon the death of the brother, who being major, 
had taken the crown, to the prejudice o£ his bro- 
ther’s infant children, it fometimes returned to 
thofe children, if they were then majors, to the 
prejudice of his own, being then minors. Thus in 
England, upon the death of Edmund I. in the year 
949, his brother Edrid inherited the crown, to 
tire exclufion of Edwy and Edgar, then minors, 
who were his brother’s fons; but at his death 
thefe princes being majors, the eldeft of them, 
Edwy, fucceeded to. the crown, in preference to 
the fons being then minors of Edrid. And ex- 
amples to the fame purpofe, are to be met with in 
the ancient hiftory of Scotland. 

Again, although the preference of the fon had 
been introduced, in a competition between him and 
the infant grandfon, yet it extended itfelf to the 
prejudice of the grandfon of perfeift age. 

Thus Lewis fucceeded his father Cbarlemaigne, 
to the exclufion of Barnard, his deceaft eldeft 

* Buchanan, brother’s 
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brother’s fon, though that fon was fixteen years 
of age at the time ; neither is this mentioned as 
any thing extraordinary, by the hiftorians of the 
age. And in like manner, in the reign of Philip 
the Fair, Maud fucceeded in the county of Ar- 
tois, to her brother Robert H. to the exclufion of 
Robert III. grandfon, by his eldeft fon deceaft, to 
Robert II. although Robert III. Was of perfect 
age, and afierting his right: This laft fucceffion 
took place upon a folemn trial and judgment of 
all the peers of France. 

There was one thing particularly which made 
both of thefe exclufions laft longer, and confe- 
quently the right of reprefentation advance more 
flowly : A notion in thofe times prevailed, per- 
haps borrowed from the Romans, in whofe do- 
minions the feudal nations fettled, or at any rate, 
by no means incongruous to the fituation and to 
the turn of thinking of fuch nations themfelves; 
that when a fon was'provided for, or as it is term- 
ed, both in the feudal and civil law books, foris- 

familiated, he had fcarce any right to expedt any 
thing further from his father, a confequence of 
which was that the grandfon could expedt (till lefs 
from his grandfather. 

Hence, in the publick fucceflions of England, 
on the death of William the Conqueror, William 
Rufus fucceeded to the crown, in exclufion of 
his elder brother, already provided in the dutchy 
of Normandy: On the death of Henry I. Stephen 
took the fame croWn, in preference to his elder 
brother Theobald, already earl of Blois : On the 

death 
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death of Richard I. John fucceeded, to the exclit- 
fion of Arthur, his elder brother’s fon, already 
duke of Britany. With refpett to this laft exclu- 
fion, it may indeed be obferved, that at the time of 
it, the right of reprefentation being more advanced 
towards its eftablilhment in France than in England, 
almoft the whole French lords took fide with Ar- 
thur, and though the title of John was but little 
queftioned in the laft of thefe kingdoms, yet in 
France he was univerfally looked upon as an 
ufurper. 

The rules of publick, were the meafures of pri- 
vate fucceflions; and therefore, in private fuccef- 
fxons, it is laid down upon the fame plan in * Glan- 
ville, and the Reglam Majejlatcm, that when a»fon 
died, who was already provided, his fon fhould 
iucceed to that provifion, in preference of his 
uncles, and to no more. 

By degrees, however, this right of reprefenta- 
tion in the defcendiug line, came on and took, 
place, equally and at the fame periods, both in 
private and in publick fucceflions. 

Thus in the time of f Glanville, and David L 
the grandfon, whofe father had not been provided 
by his father, had the benefit of the duel, againft 
tire claim of his uncle, inftead of being excluded 
altogether; but when £ Fleta was wrote in Eng. 
land, which was in the reign of Edward I. the right of reprefentation, in this competition, was 

* Glanv. lib. 7. cap. 3. Reg. Maj. lib. 2. cap. 33. f Glanv. Jib. 7. cap. 3, Reg. Maj. lib. 2. cap. 33. J Flet. lib, 6. cap. 
the 
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the law of the land. It is probable, that about the 
fame time, it became in Scotland, the law of the 
land too; for after the Regiam Maj jlaUm, we * 
hear no more of this doubt in our law books, and 
at a Hill earlier period, it had become the law of 
mofl: other foreign nations. 

Upon the fame plan, again, in more publick 
fucceffions, the judgment already mentioned, in the 
fucceffion to the county of Artois, was the laft of 
coafequence, that was determined on the old prin- 
ciple of nearnefs of blood; for about fifty years 
after, Joana, grand daughter to Arthur II. duke of 
Bretagne, byadeceaft fon, fucceeded in the dutchy 
of Bretagne, to the prejudice of John, fecond fon 
to duke Arthur. In the fame way, Richard II. fon 
to the black prince, fucceeded without difpute, to 
his grandfather Edward III. to the exclufion of his 
uncles, who were men of great abilities, and of 
great power; and in Spain, a century before, San- 
cho I. taking the crown on the death of his father, 
and thereby excluding the fons of his deceaft elder 
brother, was excommunicated by the pope, invol- 
ved in civil wars, and all his life looked upon as an 
ufurper. 

It is no obje&ion to tracing fuch rules of fuc- 
ceflion, that in the earlier ages of Europe, the 
crowns were generally given by ele&iofi ; for if 
the rules of that election were eftablifhed, and 
generally followed, they were properly rules of 
fucceffion. The difpute is merely about words ; 
the only difference between thefe words, is, that 

* Balf. tit. heirs & fucceflbrs. 
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in the laft cafe, the rule of law points out the fuc- 
ceffion in a law book; whereas, in the other cafe, 
the rule of law, in an affembly of the law-makers, 
did the fame. 

SECT. II. 

r'6* QU CH being theprogrefs of fuccelfion O and reprefentation in the defcending 
line, a flill further progrefs, and from the fame 
caufes, may be feen extending itfelf in the other 
lines of fucceffion. 

Originally, none could fucceed in the fief, except 
thofe who were fpecified in the original grant; 
now, as anciently, the intereft of the lord in the 
fief, was greater than that of the vafial; and as it 
was a favour to this laft, to give him a fief, for 
which he paid only, what in a military age was no 
great trouble to him, to wit, his perfonal fervice ; 
he was well contented to get it to himfelf and his 
poflerity ; but thought not of afking the fuccefiion 
to his collaterals. 

Nor is it any objection to this do&rine, that 
collaterals are obferved, in the earlieft fiefs, to 
have fometimes fucceeded ; for this their fuccef- 
fion was not in a fief acquired by the vaffal him. 
felf, but- only in feuch pa ter no; and in a fief of 
this lafi: kind, the fucceffor took as defcendant to 
the original vaffal, and thereby nomiree in the 
original grant, but not at all as collateral to 
the laft vaflal. Accordingly *, in a law in the 

* Lib. feud. |. tit. i. N® 2. Craig, lib. 2. dieg. 15. books 
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books of the fiefs, the diftinftion between the 
fucceffion to the one of thefe fiefs, and that to 
the other, is laid down : “ Frater fratri fine legi- 
“ timo hsrede defunfto, in beneficio, quod eo- 
“ rum patris fuit, fuccedat. Sin autem unus ex £‘ fratribus a domino feudum acceperit, eo de- 
“ funflo, fine legitimo hasrede, frater ejus in feu- 
“ dum non fuccedit.” And by the promulgation 
of that law, it appears, that even in feudis.paternis, 
the real quality of defendant to the original 
vaflal, had been' fo far forgot, in the (eeming 
quality of collateral to the laft one, that a pub- 
lick law was neceflary to overcome the difficulty 
which was made of receiving fuch real defcen- 
dant. 

By degrees, however, the collateral fucceffion 
gained ground. It firft took place * in brothers 
only, afterwards it was extended to the father’s 
brother, and in procefs of time, to the collateral 
line, even to the feventh degree. Craig f relates, 
that whether this fucceffion was extended beyond 
that degree, was fo much a doubt, as to be the 
fubjeft of two contefts before courts in Scotland, in 
his time. But in the end, when wars came to be 
waged in Europe by Handing armies, and not by 
vaflals; when trade, manufaftures, and money, 
introduced luxury; when by this luxury the 
great lords were impoveriffied, and that money 
was in the hands of thofe who had been formerly 
their fiaves, it then became of little confequence to 

* Lib. feud. x. tit. X. N° 4. -j- Craig, lib. a. dieg, 17. N® II. comp. lib. 2. dieg. 15. No 7, 
the 
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the lord, who was the valTal in the fief; and there- 
fore he gave it to him who was willing to advance 
moft money for the grant; the vafial, on his part 
again, as he gave value for that grant, was not 
contented with a right of fuccellion to his defend- 
ing, but infifted it ftiould go likew'ife to his collate- 
ral line. 

Thus by practice, without a publick ordoo- 
nance, it crept into the law of Great Britain, as 
well as into that of other European nations ; that 
not only in feudis paterni , but even in fiefs which 
a man had purchafed himfelf, his collaterals in in- 

finitum, as well as his defendants in infinitum,. 
Ihould fucceed. 

When collateral fuccellion came to take place, 
it will readily occur, that difficulties could not 
fail to arife fpeedily in law, concerning the fuc- 
ceffion of a middle brother dying without chil- 
dren, and leaving an elder and younger brother 
alive. 

When that happened, the law took the following 
courfe, and for the following reafons: 

If the fief had come by defcent, it went to the 
younger brother : if it was a purchafe, it went to- 
the elder. 

A fief of the nature of the firft kind could be 
in a middle brother only, in confequence of a 
grant, from his anceftor, or in confequence of a 
grant from his elder brother, both of which, 
were in conftraction of the ancient law deemed 
to feuda paterna : In either of thefe cafes, it 
behoved the elder brother to be either fuperior, 

or 
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or heir in the fuperiority, and it behoved the 
middle brother to be vafTal; but the feudal law 
had an averfion at joining again, without a necef- 
fity arifing from the feudal relations themfelves, 
the property and fuperiority in one perfon, when 
they had been once disjoined. The whole fyftem 
was built on the diftintt rights of fuperior and 
valfal, and the blending thefe two char afters in one 
perfon, without the neceffity I have mentioned, 
appeared to be- the blending of contrary qualities 
together. 

As a purchafe, on the contrary, had come to 
the middle brother from a ftranger, when the law 
allowed the fucceffion of fuch a fief to go to the 
elder brother, there was no danger or the junc- 
tion of the property and fuperiority in one per- 

; fon; the ftranger remained fuperior, whoever was 
the heir. 

So flood the law, and fuch was the diftinftion, 
in the time * of the Regiam Majrjiatem, and in the 
time of Glanville. 

In England, the relations of fuperior and vaf- 
fal having been long ago loft, the danger of unit- 
ing thefe two charafters in one perfon no longer 
fubfifts; and therefore the exclufion of the elder 
brother in f.uio pater no, has for many ages been 
forgot, perhaps ever fince the end of the reign t 
of Edward 1. 

In Scotland, on the contrary, where the diftinc- 
tion between fuperior and vaflal is ftrll formally 

* Reg. Maj. lib. 2 cap. 22. Glanv, lib, 7. cap. 1, + Hale’s lull. p. 229. 
kept 
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kept up, and where many maxims, however un- 
neceflary in reality, yet founded upon the form of 
that diftinftion, are flill kept up, the diftinftion 
handed down through the writings of our * 
lawyers, between the heir of line, and the heir 
of conqueft, is as perfeft at this day, as it was 
five hundred years ago. And therefore at pre- 
fent, if a middle brother fhould die, pofTefled of 
an eftate which had come to him by defcent, 
and fhould have a fon who made afterward a 
purchafe, upon the death of this fon without 
iffue or brothers, the fucceffion would fplit; his 
younger uncle would take what had come by 
defcent; or as it is called in Scotland, the heri- 
tage ; and his elder uncle- would take what had 
come by purchafe; or as it is called in Scotland, 
the conqueft. 
Reprefen-- The right of reprefentation, was + more tanon. dowdy introduced into the collateral, 
than into the defcending line, and confequently it 
took longer time to be firmly efiablilhed in that line 
than in the other. 

In the original law of nature, reprefentation 
muft be unknown ; thofe who are nearefl in blood 
to a man, will be conceived to be neareft con- 
nefted with him. Afterwards, it is obferved to 
be a hardfhip, that children bred up in a rank 
fuitable to that of their father, and with a pro- 
fpe£t of fucceeding to his rights, ftiould be cut 
off at once from that rank, and that profpea; it 

* Balf. tit. heirs & fucceflbrs. Craig, lib. 2. dieg. 15. Skene voce eneya, + Ciaig, lib. 2. dieg. 17. N» al. comes 
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comes to be obferved as a farther hardfhip, that a 
woman who has married one feemingly her equal, 
fhould by his untimely death, lofe not only her 
hufband, but fee her children reduced to beg- 
gary. 

Thefe confiderations bring in the right of repre- 
fentation in the defcending, but the fame confidera- 
tions do not occur in the collateral line. The chil- 
dren of a.brother or coufin, have not the profpeft 
of fucceeding to their uncle’s or cou fin’s eftates, be- 
caufe it is always to be fuppofed, every man is to 

- have children of his own; it is therefore no hard- 
fhip upon them, to be removed by another uncle, 
or another coufin, from a fucceflion to which they 
could have no views. 

Thus reprefentation mull: be late of coming into 
the collateral line, and when it comes in, it does 
fo rather by analogy of the other, than by -princi- 
ples of its own. 

The fteps by which, in private fucceflions, it 
came into the collateral line in Great Britain, or 
even in any other country in Europe, are extremely 
difficult to be traced, and perhaps are not very cer- 
tain when they are traced ; therefore we mufi fup- 
ply them by the progrefs of the fame reprefentation 
in publick fucceffions. 

In thefe laft fucceffions, it is plain, that repre- 
fentation was originally unknown : In the hiftosies 
of modern Europe, for a long traft of time, 
wherever a fucceffion opens to collaterals, the 1 neareft of blood takes to the exclufion of repre- 
fentation. 

In 
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In the time of Edward I. when reprefentation in 

the defcending line was tolerably well eftablilhed 
throughout Europe, the point was fo doubtful in 
the collateral line, that upon the death of Margaret 
of Norway, and the difpute for her fucceflion, be- 
tween her coufins Bruce and Baliol, not only the 
eighty Scotch commiffioners, named by the can- 
didates, and the twenty-four Englifh, named by 
long Edward, were long doubtful, but all Europe 
was doubtful, which fide ought to prevail. The 
precife queftion, in the end put by the king to the 
commiffioners, was: IVhetber the more remote by 
one degree m JucceJfion, corning fr.m the eldeji JiJier, 
ought to exclude the nearer by a degree, coming from the 

fecondfi/ier ? And on the anfwer, importing, that 
reprefentation ffiould take place, judgment was 
given for Baliol. 

The Scotch writers of thofe days are.pofitive 1 
this judgment was wrong; the Engliffi writers of i 
thofe days are as pofitive that it was right: Thefe 1 

different fentiments are reconcileable: In England, 
at that time, reprefentation in collateral fucceffion 
was beginning to take place, and this advance of i 
their own nation the Engliffi made the meafure of j 
their opinion : The Scotch, on the other hand, ■ 
at the fame period, had not arrived the fame 
length; this fpecies of reprefentation was un- | 
known to them; and therefore they difapproved 
of the judgment. 

Solemn as this decifion was, yet even in Eng- . 
land, a century afterward, the right of repre- 
fentation in this line was fo far from being com- I 
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pleat, that it was the fame doubt, which in the 
difputes between the houfes of York and Lancafter, 
laid that kingdom for ages in blood. On the abdi- 
cation of Richard II. the two perfons Handing in 
the right of the crown, were his two coufins, the 

. duke of Lancafter, fon of John of Gaunt, who was 
, fourth fon to Edward III. and the earl of March, 
j grandfon to Lionel, duke of Clarence, who was 

third fon to the fame prince. It was the doubt con- 
cerning the rights of thefe perfons, and therefore, 
in confequence of the uncertainty, whether repre- 
fentation in collateral lucceffion ftiould take place, 
from which all the miferies attending the competi- 
tion, enfued. 

Yea, even in much later times, and when the 
growth of law was much firmer, it -was on the 
fame ground, that upon the death of Henry III. 
of France, the league fet up the cardinal of 
Bourbon as heir to the crown, in oppofition to 
his nephew the king of Navarre. This laft prince 
was fon of the elder branch to the cardinal, but 
the cardinal being one ftep nearer to the common 
ftock, it was aflerted, thatnearnefs of blood, and 
not reprefentation, took place in collateral fuc- 
ceffion. 

For many ages, it has now been fixed in private 
fucceffiohs, that reprefentation in the collateral line 
fhall take place; and although of late in Europe, 
there has fcarce been any fuch difpute in publick 
fucceffions, as to give room for either principle 
to prevail, yet the example of thofe private fuc- 
ceffions, and the now riveted notions of mankind, 

I it 
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in favour of reprefentation, will probably prevent 
it from being ever made again the fubjefl of a 
difpute. 

Thefe notions in favour of reprefentation, both 
in the descending and collateral lines, are now fo 
Strong, that we are apt to term rebels and ufurp- 
ers, thofe who ever called them in queftion. Hif- 
tory and law will convince us of our error; thefe 
will exhibit to us thoufands of our anceltors dying 
in the field, in a prifon, or on a fcaffold,'for rights 
which once were real, though we, meafuring every 
thing by our prefent notions, Superficially imagine 
they could never exift. 

SECT. III. 

Afcend- T F in the origin of fiefs there was any ing me. difficulty in admitting collateral rela- 
tions to fucceffion, it will readily occur, that the 
afcending line muft have had ftill greater difficulty 
to be admitted. A man who was Sufficiently obli- 
ged by getting a fief to himfelf would little think 
of afking it for his afcendants; thefe afcendants too, 
it was not natural to fuppofe, would furvive him'j 
and above all, it could not fail to occur, that a 
grandfather, or great grandfather, would have 
been but very ufelefs vaflals, to be offered to a 
Superior. 

Thus it came to be a rule in fiefs, that they 
always defcend, but never afcend; a rule laid 
down in the books of the fiefs, and for a long time 
obferved in the feudal law of all Europe. This 
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This exclufion of the direct afcending line went 

fo far both in England and Scotland, that the fuc- 
ceflion palling by the father, went to his brother the 
uncle *; after which, if that brother entered, and 
died without children, it might indeed return to 
the father; but then it returned to him, as brother 
to the uncle, and not as father to the fon. This 
regulation, by an unaccountable tenacioufnefs of the 
Englilh to fingle points of dottrine in their law, 
when their genius and circumflances have made 
them overturn in general the doflrines themfelves, 
fubfifts to this day. 

In Scotland f. Craig, who wrote about the 
year 1600, relates, that in the cafe of the earl of 
Angus, which was decided a little before his 
time, the afcending fucceffion had been debarred. 
From him too it may be gathered, that the deci- 
fions were taking a contrary turn, at the time 
when he wrote, although he, always favouring 
the old law, difapproves of them. Skene aflerts 
likewife, that a father J cannot be heir to his 
fon: And Balfour §, treating of all the lines of 
fucceffion in ufe when he wrote, takes no notice of 
this line. 

Soon after the age of thefe authors, however, 
the fucceffion of afcendants in their order, was 
as univerfally received into the Scotch law, as 
that of either of the other two lines in their order. 
In Ihort, the fucceflion of all relations whatfoeyer, 

* Reg. Maj. lib. i. cap. *5. 34. f Craig, lib. a. dieg. 13 N°47. J Skene voce eneya. § Balf, jit. heirs, & ('ucceflbn. _ , . 
I 2 if 
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if not excluded, continually took place. And 
thus fiefs, which originally were a right of pof- 
fcffion of the land only as- long as the lord plea- 
fed, and which afterwards were a right of ufu- 
fruft during the vaflal’s life; are now, in point of 
fucceflion, a right of property, to him and to all 
his heirs. 

In both the collateral and afcending lines, 
fo far as the afcending line can take place 

in England, there is a remarkable difference between 
the laws of England and of Scotland; to wit, that 
in the firft country half blood is excluded altogether 
from the fucceffion of lands; whereas, in the other 
it is only excluded by the whole blood. 

On this head, anciently in England, the follow, 
ing diftinftion was made: 

A fief was either a late purchafe, or had de- 
fcended from an anceftor: if it was a late pur- 
chafe, the half blood was totally excluded: if it 
had defcended, and the vaflal was entered in it, 
it is probable, that originally the half blood was 
admitted ; becaufe that which was only half blood 
to him, was whole blood to the anceftor from whom 
the eftate came : but whatever way the law flood 
originally, it appears, that * in the time of Brac- 
ton and Britton, it was made a difpute, whether 
in this laft cafe the half blood could take the fuc- 
ceffion. 

But that difpute came to an end; the principle 
on which the claimant by half blood had founded 
his claim, was, that he could deduce his pedi- 

* Hale’s hift, 232, gree 
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gree through anceftors, from the firft acquirer; 
but in a long courfe of ages, it became impoffible, 
or difficult for him, to prove fuch connexion; and 
therefore the law eftabliffied a rule, that the laft 
attual feifin fhould make the perfon feifed the root 
of defcent, equally to many intents, as if he had 
been the purchafer. From this rule it followed, that 
in the queftion in hand, the half blood could * no 
longer pretend to be admitted. 

In Scotland we have followed a middle courfe, 
between admitting or excluding the half blood en- 
tirely; in competition with the whole blood, in tire 
fame degree, we exclude it; in competition with 
the whole blood, in a remoter degree, unlefs repre- 
fentation interpofes, we admit it. 

From the train of thefe papers, it will Women, 
be eafily imagined, that women at firft were not ad- 
mitted to the fucceffion of a fief. 

In all barbarous ages, where courage and 
ftrength of body are more neceflary than the vir- 
tues of the mind, the rights of women muft be 
but little regarded. 

In the more ancient period of the Athenian and 
Spartan ftates, women were excluded, as long 
as there was a male of the fame degree exift- 
ing. 

In Rome, before the time of the twelve tables, 
women were likewife excluded; nor is it even 
certain, that they were admitted by thefe tables; 
on the contrary, it is probable they were firft 
admitted by the equity of the praetor, correfling 

* Baton voce defcent. (C.) 
I 3 the 
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the harfhnefs of the ancient law, and by his editf 
unde cagnoti. 

In the ancient feudal ages, to the barbarity of 
the times there was added, the nature of the 
fervices to be performed by the vaflal, and which 
women, from their weaknefs, were uncapable of 
performing. 

Hence, in the Salick law, they were excluded 
altogether : hence the books * of the fiefs exclude 
them and their pollerity, if not exprdly men- 
tioned in the original grant: hence f all feudal 
writers agree in the maxim natura ab omni feudo 
faminas fecludere videtur : Hence, in publick fuc- 
ceffions, except in Spain, where, by reafon of 
the inundations from Africa, the fyflem introdu- 
ced by the German nations, had not the fame 
vigour that it had in neighbouring countries, they 
were in the earlier ages, throughout all Europe, 
overlooked. 

In thefe laft, to wit, the publick fucceffions, the 
negledling of women went fo far, that among the 
Goths, even the infant grandfon was preferred to 
his mother; for on the death of Theodoric, his in- 
fant grandfon Athalaric fucceeded, to theexclufion 
of his mother Amaluzonta. 

But w,hen the original barbarity of the feudal 
nations, yielded in the natural courfe of things, to 
a greater foftning of manners; and when many of 
the military came to be converted into foccage, or 
burgage fiefs, the rights of women came to be at- 
tended to, and regarded. 

* Lib. ftud. I. tit. I. No 3. &■ lib. I. tit. 8. f Craif, Jib. 2. dieg. 14. 
It 
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It is probable they were firft admitted into foc- 

cage, or even into burgage fiefs ; for in thefe the 
offer of performing the duties by another, would 
have been no inj ury to the lord ; and from thence, 
it is likely, their right of fucceflion was extended 
into military fiefs. 

In England, unlefs excluded by the patent *, 
they were admitted to a peerage; in Scotland, 
unlefs admitted by the patent f, they were exclu- 
ded from it. The quicker progrefs of fociety ia 
the one nation than in the other, accounts for the 
difference. 

With refpeft to other inheritances, though they 
be admitted to them; yet the remains of their for- 
mer exclufion are in the very midft of their admif- 
fion to be feen. 

Thus in the defending and collateral lines, 
though they are admitted, yet the order in which 
they are received, is ftill removed as far as pofli- 
ble; they are not attended to, till the whole 
male order, in the fame degree, has failed: And 
indeed, in thefe lines, our anceftors have confider- 
ed, the admiffion of them at all, as fo fubverfive 
of all feudal notions, that in forming the rules of 
fucceffion in their favour, they have not even ap- 
plied the common feudal principles, but inftead 
of ettablilhing among them the right of primo- 
geniture, have let the fucceffion to the fief go 
equally, by the ancient law of nature among them 
all. 

* Bacon voce copsrcenars. (C.) •}■ Cafe of lord Lovat. 
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In the afcendlng line again, although in England 

the rule maierna maternis takes place, yet in a de- 
fcent to a fon from the father, the mother /hall 
never fuccCed : and even to a purchafe by a fon, 
the mother {hall notfucceed, as long as there is one 
relation left on the fide of the father. In Scotland 
we do not even admit fucceffion upwards on the 
dide of the mother at all; fo rigid is the law in this 
Tefpeft, that the king Ihail take as u'.timus hares, 
to the exclufion of a perfon’s neareft relations by 
his mother. 

When the feudal branches are lopped off, or even 
when the trunk is cut down, it ftill takes a very 
long time, before the roots from whence they fprung, 
can decay. 

CHAP. VI. 
History of the 

Forms of Conveyance. 
H E forms in which property is transferred, 

1 muft vary with the nature of the right en- 
joyed by the perfon from whom the transfer pro- 
ceeds: it will therefore equally gratify our curi- 
ofity, both as philofophers and lawyers, to trace 
the congruity between the feudal forms and the 
feudal rights, through the three great channels 
of conveyance, the deed of the party to take ef- 
feff either immediately, or to take effedt after his 

death, 
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death, attachment by force of Jaw, and making 
title by defcent. 

SECT. I. 
TH E hiftory both natural and feu- Volunta- 

dal of the firft form of conveying veyance" 
property, feems to go in the following gradual and 
regular progrefs. 

The notion of property it has been Natural 
feen was originally created by the long 
connexion of a perfon with the thing which he 
occupied, the alfettion which from that connec- 
tion he had conceived for it, and the hardlhip 
which it was conceived there was in breaking that 
connexion and difappointing that affettion. 

It was thefe circumflances which at firft gave 
to the perfon who had long lived upon one fpot 
of ground, the property of it: It was thefe, which 
for fo many centuries in Europe, gradually 
ftrengthened the lights of vaflals in their lands 
againft their fuperiors: It was thefe, which con- 
verted the rights * of copyholders in England, 
and of remailers in Scotland, both originally no 
more than rights of pofteffiofl, to be at this day 
both of them rights of property. 

Property being founded originally upon fuch 
principles, it is not eafily conceived among a rude 
people, how it can be transferred to another fo 
as to be veiled in him, until there is evidence 
that the connexion as well as the affe<51ion of the 

* Craig, lib, I. dieg. ii. N° 24. 
I s former 
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former proprietor is ceafed. Hence the rule 
Nudo confenfu do?ninia rerum run transferuntnr, muft 
in fuch a ftate of fociety take place; the emiffio 
verborurn in the aft of confent, affords indeed 
prefumptive evidence that the conveyer’s affeftion 
in the property is ceafed ; but as that emijfio is a 
found and no other thing, it is not a proper medium 
to diffolve the corporeal conneftion between the 
proprietor and the fubjeft, and much lefs to create 
a corporeal conneftion between that fubjeft and 
another perfon; a different medium in convey- 
ing is therefore requifite, to wit, that of delivery; 
delivery gives further evidence, that the affefti- 
on of the conveyer is likewife ceafed, for as it 
breaks his corporeal conneftion with the fubjeft, 
fo it alfo carries the mind to conneft it with 
another, and juftifies that other in conceiving an 
affeftion for it. 

Moveables are the firfl fubjeft of property, and 
thefe from the facility of moving them were 
transferred de manu in manum: again, when men 
came to transfer the next fubjeft of property, to 
v/it, immoveables, thefe were transferred by put- 
ting the intended new proprietor into pofTeffion, 
by placing him in, or upon the fubjeft itfelf In 
the antient burrough laws of Scotland it is faid, 
if any one fell his houfe, the feller lhall Hand within 
thehoufe and come out of it, and the buyer fhall 
{land without it and enter. The fame likewife was 
the regular method of conveying a houfe antiently 
in England. 

In 
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In the transfer of both moveables and Immove- 

ables, at firft, in order to fix the remembrance of 
what had been done, many witnefles were called, 
many ceremonies ufed, and magiftrates reforted 
to. Abraham in the patriarchial ages, bought the 
field of Macpelah before the whole . people: In 
the very old * Roman law not only the ceremo- 
nies in conveying immoveables were very nume- 
rous, but even fuch moveables as were res man- 
dpi, that is moveables of value, were transferred 
before a magiilrate: and among f the Lombards, 
t Saxons, and § Normans, moft deeds in law and 
even fales of moveables were made good before a 
magiftrate. 

Afterwards, the trouble in fome cafes, and the 
impoffibility in others, of delivering adtual pof- 
feffion, made the introduftion of fymbolical pof- 
feffion neceflary. 

Thus, the land of Elimelech many ages after the 
patriarchal one, was conveyed to Eoaz by the de- 
livery of a Ihoe, and calling the elders with the 
people to witnefs. And land in England is now 
transferred by delivery of a bough or turf, and in 
Scotland, by that of earth and ftone. 

When in the further progrefs of Society writing 
comes much into falhion, many of the fet forms 
of ceremonies give way to fet forms of writing 
in conveyances. Hence, in a hill more refined 
Rate of the Jewilh nation, Jeremiah buys the field 

* Heinec. Roman, antiq. lib. 2. tit. i.N. 19. and 20. + Leg. Longobard. lib. 2. tit. 18. J Leg. lllot. aiid E.d. N. 16, § Leg. Gul. I. in Wilkins, p, 218, 
I 6 of 
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of Hamamiel, by writing, fealing, and witnefles ; 
hence conveyances in writing come to all polifhed j 
nations whatever. 
Feudal Thefe fet forms, whether of ceremonies Progrefs. or of writing, muft prevail more in the 

feudal, than in any other law; becaufe in the 
conveyances under other laws, all connexion be- 
tween the grantor and grantee, unlefs what arifes 
from particular covenants and qualifications, are 
at an end, on compleating the grant; whereas a 
feudal grant is fubjeft not only to the like cove- 
nants and qualifications, but to a great many 

-more, from the relations between fuperior and 
vaflal. 

As the moft ancient grants in Great Britain 
as well as in other countries, were gratuitous on 
the part of the fuperior, who, retaining in him- 
felf the dominium direitum, gave only the domi- 
rduin utile to the vafial; fo by the interpofition 
of homage and fealty they were * given with 
much flate on his fide, and received with much 
humility on that of the vafial: at the fame time, 
to make both imprefiions fironger, as well as to 
keep alive the remembrance of the grant, pof- 
feffion was delivered by the fuperior himfelf, 
which was called inveftitura propria-, in prefence 
of the pares cw ia, and on the land itfelf, though 
without writing, as writing was at that time but 
very little known. 

* Lib. feud, p.iftim. cujac. comment, in lib. feud. I. tit. J. p. 18. edit. It66. lorm. anglic. difTert. p. 1, 10, 11, 24, 26. Craig, lib. %. dieg. i. N. 13. Skene vote Homagium. 
In 
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In Scotland, fo late as the time of Craig, * 

that author informs us, that in the mountainous 
parts of the country, the fuperiors themfelves de- 
livered pofleflion of the lands to the vafTals with- 
out writing, and before the pares curia. And con- 
veyances made good by livery, and without wri- 
ting, took fo firm a root, that the frequent ufe 
of them + remained in England till they were 
aboliflied by a ftatute in the reign X of Charles II. 
which ordained, that parole conveyances Ihould 
extend no further than to an eftate at will, or a 
leafe for three years. 

However, in moft lands, as foon as the fiefs 
ceafing to be perfonal came to defcend to the heirs 
of the vaflal, there could not fail frequently to 
occur upon the death of a vaflal, a defeat of proof 
as to the origin and conditions of the grant. 
VaflTals to remedy this, appfed to fuperiors, and 
prevailed upon them to give in writing, what in 
the books of fiefs is called § a treve tejlatum, de- 
claring the tenour of the invejiiiure: To this 
teftification there was no date, nor did the wit- 
neffes fign it, and as the interefts of mankind 
were at that time extremely Ample in themfelves, 
there were no involved qualifications annexed to 
it. Yet rude and unformal as thefe writings 
were, they are the origin of the charters which 

Jare ufed at ,this day. 
* Criig,. lib. 2. dieg. 2. N. 16. 16. N. 1. Flet. lib. 6. cap. 34. left, j, 2* caP* 3* § Lib, feud. 1, tit. 2. N. 16. 

+ 
4- 

Braft. lib. 2. cap. I An. 29. C.- Craig, lib. 2. dieg. 

This 
3 
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J his gradation from the moll ancient form to 

the ufe of the breve tejlatum, and the variation in 
the points of that gradation, according to the 
ancient divifion of Scotland in the progrefs of 
fociety, into the low-lands on the one part, and 
into the high-lands and border lands on the other, 
is moll curious, as marked by Craig: “ Hujus 
“ nollrae obfervationis exempla adjauc habemus 
“ apud nos (ne^ue enim omnia antiquitatis velligia 
“ adhue exoleverintV nam in limitaneis regni parti- 
“ bus- et inter m.ntann, nollro sevo propriam in- 
*e vellituram retinebant, cum dominus in loco K feudi conllitutus polTeffionem tradebat line 
“ fcripto ; in locis meiiterraneis^ his quingentis 
“ annis elapfis, breve tellatum, quod nos chartam 
“ dicimus, foliti funt vaflalli a dominis accipere, 
“ quo fe inveftiilTe vaflallum domini fignificabant; il quse merito brevia teflata did poterant: nam 
*« li quis monumenta antiquarum familiarum ex- 
“ culTerit, breviffimas chartas has compendiofam- 
“ que earum formam reperiet.” s 

When writing came more fully into ufe, thefe 
declarations came to be fo much extended, as to 
contain more claufes than they had originally con- 
tained words ; for as the power over property 
from the progrefs of fociety grew more extended, 
and as the interells of mankind from the fame 
progrefs grew more involved ; thefe conveyances 
were clogged with qualifications, conditions, and 
covenants, extenfive as the powers, and various 
as the interells of mankind. 

This 
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This extent of fociety made men lefs fond of 

that feudal pageantry which had arifen only from 
a more narrow Hate of fociety. In confequence of 
this, homage and fealty were difpenced with ; and 
fuperiors, inftead of delivering pofTeffion them- 
felves, gave orders * to their bailiffs or attorneys 
to do it; and any witneffes figning, though not 
jares curia., were fufficient. And thus the f im- 
proper inveftiture was eftablifhed. 

In England thefe inveftitures when reduced into 
writing, were executed by feoffment and livery, 
and in Scotland, by charter and feifin. 

As long as the poffeffion was given before the 
pares curia, there was a neceffity for the livery of 
each particular manor, becaufe thofe who were 
pares curia to the inveftiture of one manor, were 
not pares curia to that of another. 

But the introduftion of fymbolical delivery, and 
the difpenfing with the pares curia as witneffes, 
made people more remifs in requiring livery of 
each particular parcel of land. Hence, in J 
England, at prefent, if a man feifed of many vills 
in one county, makes a feoffment of the whole, 
and gives feifin in one vill in name of the whole, 
all the lands of the feoffor lying in that county 
fhall pafs : Hence in Scotland, in an ereifiion of 
feveral parcels of lands with a claufe for their 
union, feifin of one parcel fhall be feifm of the 
whole barony. 

* Mad. form. Angelic, diff. p. 10, & notne (M.) f Mad. form. Angelic, & Craig, loc, citat, J Coke, Lytt. *53. 
Such 
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Such were the forms of original grants ; in de- 

-rivative grants the forms necelfarily admitted feme 
variations. 

In an original grant, nothing but a charter by 
the giver and deliveiy to the receiver was needed : 
but. in a derivative grant, as anciently the vaflal 
of himfelf could not alienate, there was belides 
the vaflal's grant, further need either of a con- 
firmation by the fuperior, or of a furrender into 
his hand,- if the fief was to remain with him, or 
of a furrender to, and new grant from the fupe- 
rior, if it was intended to be transferred to ano- 
ther : And accordingly, in the * fur mu’are angli- 
canum, there are a multitude of examples, of fuch 
confirmations and furrenders in thd ancient law of 
England. 

But afterwards, the ftatute £>uia emptores in 
England, took away the diflinftion between an 
original and a derivative grant, for as it allowed 
a free alienation, and made the donee hold not 
of the donor, but directly of the chief lord, it 
removed the necefiity f of confirmation by the 
chef lord, or of furrender to him. In Scotland, 
on the contrary, as that ftatute did not take effedb 
fuperiors claimed a title to bar alienation ; their 
confent then continued to be fought, and needed ; 
and in confequence of this, the forms of original 
and derivative grants remained in the law; fo 
that now in thefe laft, where the grant is in favour 

* Mad. diflert. p. I?, 26, ct ibid. not$ C. D. et loc. cit. in notis et tit. confirmation and releafe. -j- Mad. form. Anglic, diflert. p. 4. 
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of a third perfon, the gift, and the pofTeffion, the 
charter and the feifin, appear in point of form, 
to proceed from the fuperior, in the fame manner, , 
as if the grant had been from him, gratuituous 
and original. 

Not only fo, but a proprietor of an eftate can- 
not complete the fmalleft alteration in the fettle- 
inent of his eftate, without application to the fu- 
perior in the antient ftrift and regular forms. 

To this ancient ftriflnefs our judges adhere fo 
rigoroufly, that in * a late cafe, in which, upon 
the death of an anceftor the heir not entered, 
had procured from the fuperior, a charter de ncviy 
altering the former courfe of fucceflion; they 
found the alteration not eftettual; and were of 
opinion, that the fuperior, being by the original 
grant divefted of his property, could make no new 
grant till he was re-invefted in it: for which 
reafon it was held, that the heir ought firft to 
have got himfelf infeft on the ancient inveftitures, 
then refigned in the hands of the fuperior, and 
after that taken the new limitations as he pleafed. 

The power of alienating to take effeift Aiiena- 
only after the death of^the granter was ^ 
fo much fupported, and’needed fo much after death 
to be fupported by the forms which of sinter, 
ulhered it in, without its being almoft perceived, 
that the fame chapter of this work which has 
marked the progrefs of that fpecies of alienation, 

f Laadales againft Landales, 12 Jun t'52. (4 coUeftors.) 
muft 
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muft have marked likewise the progrefs of the 
foj ms in which it was made good. 

SECT. II. 
HE involuntary transfer of land 
property by force of law, hap- 

pens two ways, either by forfeiture, or by attach- 
ment for debt. 

As only the king or the lord was interefled in 
the transfer by forfeiture, fo anciently in the law 
of England, and pofliblyin that of Scotland, the 
transfer was made good by the immediate feizure 
of the fubjeft forfeited. 

This was agreeable to the genius of the feudal 
fyftem ; for that fyftem went on the general plan, 
that wherever there was a deficiency of a vaflal, 
the fief iliould revert to the lord ; which rule had 
originally taken place in efeheats, when the pro- 
perty and fuperiority were reunited ; and took 
place likewife, even when the deficiency was only 
a temporary one, as during the interval be- 
tween the death of one tenant, and the entry of 
another. 

Thefe laft contingencies gave more frequent 
opportunities for the .application of this rule, than 
the emergencies of forfeiture ; and therefore it 
was firft in the cafes of non-entry and efeheat, 
that the feverity of the regulation was checked ; 
for in England, the lord, as has been feen, loft 
the power of taking polTdlion at all upon tbe 

death 
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death of a vaffal: and by a ftatute in the reign of 
Edward I. the king was reftrained from taking 
pofleflion, either upon the death or efcheat of a 
valfal, till an office was found. This reftraint 
paved the way for reftraining the king’s power of 
feizure on forfeiture ; it readily occurred, that if 
the king’s power of feizing upon the death of a 
valfal or the failure of an heir was dangerous, his 
power of feizing upon forfeiture, was ftill more 
dangerous, and as he was retrained in the two 
firft cafes-by the neceffity of having an office 
found, it appeared, that he ought equally to be 
reflrained in the latter. 

Between thefe fuggeftions in favour of the ne- 
ceffity of an office on the one hand, and the king’s 
ancient right againft it on the other, it appears, 
that the law of England f was unfixed for fome 
time; but at length, the following diftinttion 
was made: If the perfon attainted died, his 
lands were veiled in the king without any office, 
becaufe by the attainder, there was no heir to 
claim ; but on the contrary, when the alledged 
offender was alive, who might have injufiice done 
him by the feizure, it was agreed that his lands 
were not veiled in the king till an office was 
found* 

A llatute of * Henry VIII. however, put an 
end to this diflinflion in attainders of treafon, 
and declared, that the lands of perfons fo at-aim- 
ed, Ihould be veiled in the king without any of- 

+ Vir.er. rit. f'ffc'- 'O.) & loc. ib, ck. • An. 33. H. 3. cnp. 20. 
flee 
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fice ; at the fame time, as .this ftatute relates only 
to attainders of treafon, fo the common law f in 
other cafes is left on it ancient footing. 

In Scotland, the law took a different courfe* 
When the forfeiture was in parliament, the eftate 
was indeed dire<ftly veiled in the king; but in o- 
ther forfeitures, the king could not feize till he 
had brought a declarator or aflion of declara- 
tion of the forfeiture. As there was once a time 
when the law of Scotland required no declarator 
in the cafe of non-entry or efcheat, It is likely 
that the introdudlion of it on thefe occafions> 
paved the way to the introduftion of it in the 
cafe of forfeiture. 

Another difference occurred between the cuf- 
toms of England and Scotland; in the firfl of 
thefe countries, whatever was forfeited or efchea- 
ted, was levied by the king’s officers, and ac- 
counted for to him. In Scotland, on the con- 
trary, the king almoft conflantly made gifts both 
of the forfeitures and of the efcheats. In Eng- 
land, the fubordination of fuperior and vaffal hav- 
ing foon ceafed to be Ilritt, there feemed no 
incongruity in the king’s holding an eftate by 
forfeiture, which the forfeiting perfon had even 
held of another ; but in Scotland, that fubordina- 
tion remaining entire, it was deemed an inconfii- 
tency in the king to hold an eftate which was in 
vaflalage to another fuperior: and the cuftom of 
making gifts of fuch cftates, probably led the way 
to making gifts of almoft all other eftates that fell 

xa •J- Stanndf. frercg- cap. |g. 
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to the crown by forfeiture or efcheat; and perhaps 
the greater neceffities of the nobility in Scotland, 
than in England, together with the fubje&ion in 
which the king was kept to his nobles, extended 
and eftablilhed the practice. 

This difference in the cuftoms of the two na- 
tions, infignificant as it may appear, led to con- 
fequenccs that were terrible in Scotland. As the 
great families who remained were to enjoy tha 
fpoils of thofe who were forfeited, they were 
very ready to thunder out their dooms againft 
each other ; and on the other hand, as a pardon 
after the gift did \ not reflore the eftate, all ac- 
cefs to mercy was fhut up. In confequence of 
which, for ages, this land was torn in pieces by a 
nobility on the one hand greedy, and on the 
other hand driven to defpair; and by a race of 
princes, many of whom, in order to protett 
themfelves, played the mutual furies of both a- 
gainft each other. 

The late Britifh fhttutes are bringing the laws 
of Scotland and England nearer together, both 
on the contingencies of forfeiture and efcheat. 
By the vefling a£ts of 1715 and 1745, die for- 
feited eftates are veiled without any office of in- 
quifition, and without declarator. The clan aft. 
made the fuperiority to be veiled in the loyal 
vaffal, without declarator of forfeiture, and the 
property to be vefted in the loyal fuperior without 
declarator of elcheat; and by the late veiling aft. 

"l Scots afts, an, i5o5. cap. 4.. 
the 
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the eftate of the forfeiting vafTal was underftood 
to be veiled direftly in the crown, though holding 
of a fubjeft fuperior. 
Attach- The manner of making the transfer 

f°r gooci upon attachment for debt, was ori- 
ginally the fame both in England and Scotland. 
The attachment was made good by a petition to 
the king or the king’s judges, who upon that 
ifiued an order to the fheriff to deliver pofleffion. 

But in the form of delivering this pofleffion, a 
difference arofe between the Englifh and the 
Scotch law : in England the fheriff delivered con- 
flantly the feifin, whether the land was held of 
the king or of the lord : as the lord’s'connexion 
with his vaffal came early in England to be but 
flight, he interefted himfelf but little in the at- : 

tachmcnt ; the flatute gtyia emptorts too taking ; 

effett there almoft as foon as the attachment of j 
land, it appeared no hardfhip upon the lord, to ' 
have that tenant put in by the fheriff, who could 
have been forced upon him by the voluntary con- , 
veyance of the debtor; but in Scotland, where 
the connexion between lord and tenant remained ; 
firift, the lord thought he had a right to interef\, i 
himfelf in the attachment; and .as the ftatute j 
&uia emptores went into difufe, the lord often re- : 
fnfed to accept for tenant as attacher, him, j 
whom he could have refufed as voluntary difponee. 
In confequence of this, the infeoffment of the fhe- 
riff, except in lands holden of the king, would 
have been to no purpofe; feeing the debtor 
would ftill have continued immediate tenant, and 
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he and thofe in his right remained fubjett to the 
incidents due the lord. In order to avoid 
thofe incidents then, it became necelTary in Scot- 
land for the attacher to receive feifm from the 
lord, if the land was held of him: and accord- 
ingly in the law * of Alexander, though it is the 
Iheriff who fells, and in the flatule of + 1469, 
though it is the IherifF who comprifes, yet it is 
the lord, when the lands are held of him, who 
infeofFs. In the laft of thefe ftatutes, a privilege 
granted to the debtor is clogged with this burden : 
“ he payand the expences made on the over-lord, 
“ for charter, feifin, and infcofFment.” 

From that day to this, in Scotland, the form in 
which the law transfers land from the debtor to 
the creditor, remains the fame; for though a va- 
riety of means have been ufed to force the lord to 
infeofF, or in fome cafes to render his infeofFment 
unnecefFary; and though fince the late ftatute 
of the 20th of the prefent king, the lord can 
refufe no perfon attacher who is within the 
meaning of the ftatute, yet even independent 
in faff as the creditor is of the'lord, he mull Hill 
in point of form apply to him, and from him feek 
pofTeffion. The grant is made by the lord, the 
feifm is delivered by him, and his power alone, 
not the operation of law, appears in the form of 
the transfer. 

Again, with refpeft to the attachment of land 
for the debt of the anceftor, the novelty of the 

» Alexander 24. -J- An cap. 36. 
attempt 
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attempt to reach land for fuch debt, could not 
fail to be attended with embarralTments, and va- 
riations in the form of doing it. It had been 
feen, || that this attachment firft took place among 
trading people, by the ftatute merchant in Eng- 
land, of Edward I. which declared, “ that 
“ if the debtor died, the merchant fhould have 
“ pofleflion of the lands,” and by a fimilar 
ftatute together with the laws of the burroughs 
in Scotland. Now it is probable, that at firft, 
upon the fti'icft words of the ftatute of Edward I. 
the land was direftly atatched without taking any 
notice at all of the heir, although the method, 
came afterwards to be changed, and the * heir 
was fued for the aflets defeended to him. It is 
certain in Scotland, that at firft, the creditor at- 
tached the lands of the deceafed debtor dire&ly, 
without any previous conlUtutioft of the debt a- 
gainfl the heir, or any charge to enter heir. This 
appears from fome ancient deeds, in which the 
bailiff f either gave to the creditor in a burrough, 
the brief of diftrefs, direttly againft the inheri- 
tance of the debtor, or only J called the heir 
upon his jus retrafi'u, to alfert his preference, 
and to redeem the lands if he pleafed. But this 
method came afterwards to be changed, as it had 
been changed in England, and a decree of confti- 
tution was previoufly ul'ed againft the heir. 

|| Hift. of Alienation, feft. i. • Bacon voc. heir and anoeftor (B. *.) f Tnftiumen. Saf. Thom, de Forreft, Jan. 29, 1450. J Record. Charters, hb. 16. N. 57. Jan. 29, 1508. Cart. Ricardi Kine. 
The 
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The fmgular effett of the heirs renunciation in 

Scotland, was remedied, as has been feen, * by 
the introduftion of the adjudication cognitionis 
caufa. The Angularity of the remedy was at- 
tended, as all novelties muft be, with variations 
in the form of making it good. AccQrding to 
Sir Thomas Hope +> the fuperior was originally 
made the defender in this adjudication, the heir 
being called only for his intereft, and decreet was 
given againft the fuperior folely. This was natu- 
ral at a time, when the lord's intereft was extreme- 
ly ftrong in the fief; but at prefent the procefs is 
diretted againft the heir alone, without even call- 
ing th& fuperior; and by the decree the land is 
adjudged from the heir direftly to belong to the 
creditor. This is equally natural, at a time when 
the intereft of the vallal in the fief is become 
ftronger than that of the lord. Again, originally, 
the decree againft the fuperior was ofily perfonal, 
ordering- him to infeoff the creditor in the land 
for payment of his debt, but gave no real lien 
dire&ly on the land: and perhaps the judges at 
firft thought, they had made ftretch enough, in 
giving this perfonal decree ; but now, from the 
ripening of the execution, and the favour of cre- 
ditors, direfl accefs is. given to the land, and a 
real lien created on it by the adjudication. 

* Hift. of Alienation, fcft. 2. -}- Hope minor prafticks, p. 353. Kainjas hift. notes. N I. 

K SECT. 
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SECT. III. 
W*Wng npHE forms of taking an eftate by 
defcent. A fucceffion, proceeded originally 
upon the fame plan of connexion between fupe- 
rior and vaflal, on which the other forms of con- 
veyances proceeded. 

In the ancient conftitution of a feudal grant, 
the lord gave the fief to the vaflal, under the ex- 
prefs condition, that certain fervices ihould be 
performed or duties paid to himfelf; and under 
an implied condition, that when the vaflal failed 
in his part of the obligation, the fief fhould re- 
turn to the lord. In cbnfequence of this, when 
the grantee died, the property of the land re- 
turned to the lord. Afterwards, when the rights 
of the vaflals gained fo much upon thofe of the 
lords, that fiefs defcended univerfally to heirs ; 
yet ftill the old form founded on the old right, 
fo far remained, that on the death of a yafial his 
fief returned into the hands of the lord; but 
then the lord on his part, was underftood to be 
fubjeft to an obligation which he could not de- 
feat, of renewing the grant, in the perfon of the 
vaflal’s heir. 

In the old laws therefore both of Eng’and and 
Scotland, the vaflal, in order to make title to the 
fief of his anceftor, was obliged to apply to the 
lord, and to get a renewal of the inveftiture from 
him: and indeed this notion of a right of rever. 
fion in the fuperior, went at one period fo far in 

both 
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both kingdoms, that the heir not being fuppofed 
to take through the anceftor, but direftjy from 
the fuperior, was not fubjeft to the debts of his 
anceftor ; and in Scotland, at a much later pe- 
riod *, the renunciation of the apparent heir even 
when, the deceafed vaflal had left creditors, would 
have fent back the property of the fief to the 
fuperior, and difappointed the creditors altoge- 
ther. 

In England, by the time f of Henry II. the 
rigorous dependance of the vaflal, upon the lord 
had fo far ceafed, that the vaflal, provided he 
payed the fimplex fafina, or relief, could have 
taken up the fief without applying to the lord. 

But even then, the king continued in pofleffion 
of his old right; upon the death of the vaflal he 
took pofleflion of the land, and the heir could 
not enter into poflfeflion, till he fued out a livery, 
by means of a fervice upon the brieve or writ 
diem claufil extremum ; the right of the king in the 
ftatute de prerogativa regis is defcribed, pojl mcr- 
tem, &c. capiendo omnes exitu!, earundem terrarum 
et tenementarum, donee fatta fuerit in jut fit io ; ficut 
mo is eji, et ceftrit homagium baredis. And the 
writ of diem claufit extremum, whereby this writ 
was put in execution, ran thus, cape in manum 
njirom, omnes te ras et tenement a, tsc. donee a/iud 
inde prtecepcrimu-, et per facramentum proborum ho- 
ninum diiigenter inquirai, isfe. 

hift' BOtes> N°- '• t Hift. of tenure?, fe£t. *. 
K 2 la 
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In Scotland, as the dependance of the vaffals 

on the lords remained ftrong; -not only the king, 
but the lords retained their ancient right. As 
foon as a yaffal died, his lands became open to the 
fuperior, or as the law terms it, fell in non-entry i 
to him the heir of the vaflal was obliged to come, 
and from him fought entry: If he was a fubjeft ‘ 
fuperior, as every fuch fuperior is fuppofed to 
know all his vaflals, he generally granted a writing, 
called from the narrative of it, a precept of dare j 
conjiat. This writing declared it was known to ] 
the lord, that the claimant was next heir to the vaflal 
laft deceafed, &c- and therefore ordered the bailiff | 
to deliver him pofleflion of his predeceflor’s 
land: but if the king was fuperior, as from the 
multiplicity of his vaflals and the cares of go- 
vernment, it was impoflible he could be acquaint- 
ed with all his vaflals, he referred the queflion 
of the right of the claimant, to the cognizance of « 
.an inqueft, by a brief or writ out of the chan- 
cery, which is the king’s great charter room, and 
anciently was ambulatory with him. Upon the 
report of this inqueft in favour of the claimant, 
returned into chancery, a precept was iflued from 
it by the king’s officers, who did now, by their 1 

office, what the king it is likely more anciently 
did in his own perfon: this precept ordered 
feifm to be given to the claimant, was directed to 
the ffieriff, who is the king’s bailiff, and was by 
him executed. 

The fame ceremonies in the tranfmiflion of com- 
mon eftates, and fimilar ceremonies in the tranf- miflion 
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miflion of burgage eftates, remaiti in Scotland, 
in favour both of the king and of the lord, to' 
this day. And founded on thefe ceremonies, 
which fuppofe a right of property in the fupe- 
rior, but fubjeft to an obligation of renewal in1 

the perfon of the heir, which cannot be defeat- 
ed ; it is now maintained by feme lawyers in 
Scotland, that the renunciation of an heir before 
he is admitted, although a renunciation is not a, 
proper mean of conveyance, yet is fufficient, where 
the intereft of creditors does not oppofe it, to' 
veil the property of the eftate compleatly in the 
fepetior, or rather to dhburden that eftate, which- 
was before deemed to be in him, of the incum- 
brance which afFetted it in favour of the heir. 

Whether this opinion be juft I do not enquire. 
In giving a hiftory of the law it is fometimes nc- 
ceflary to give a hiftory of. the opinions of me a 
as well as of the law itfelf 

In England, the fame form of an heir’s taking 
a military, or foccage eftate, in capite, rather 
from the fuperior, than through his anceftor, re- 
mained, with only fiich differences, as the diffe- 
rent offices and officers of the two kingdoms cre- 
ated, as long as the court of wards and liveries 
remained; for the king *, as has been feen, took 
pofleffion upon an office found-, and the heir was 
obliged to fue out a livery, before he could reco- 
ver it. 

Such is the progrefs of the feudal forms of 
conveyance by deed of party, to take immediate 

* Staundf. prerog, 
1C 3 effeff, 
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effect, or to take effect after death, by attachment 
of law, and by making title in defcent. In all of 
them, the connexion between the feudal rights 
and the feudal forms, and a regard to the intereft 
of the fuperior, even .when the fief is continuing 
to pafs from him, may be traced. 

In the end, however, when a very extenfive 
degree of commerce, caufes a continual-fluctu- 
ation of land-property; and that fluctuation 

-arifes much more from onerous, than gra- 
tuitous caufes; the connection between the 
grantor and grantee, and between this latter and 
the grantor’s fuperior, comes to be but flight: 
the difpatch of bufinefs at the fame time fo ne- 
ceflary in extenfive dealings, cannot admit the 
flow forms of a grant from one perfon, and of 
an after application to'another. Thefe feudal 
forms therefore give way to other forms, more 
accommodated to the natural ftate of mankind. 

Property comes then to be transferred, when 
by deed of party, in no other ceremony of words, 
than is fufficient to fhew the intention of the 
grantor. This intention, for the fake of evidence, 
is generally indeed though not always expreffed 
in writing, and the transfer, though often attend- 
ed with pofleflion, is fometimes however made 
good without it. 

Thus - in England, although originally convey- 
ances by deed of party were executed by a&s of 
infeoffment; which, as will appear from a com- 
parifon of * Madox and Craig, correfpond in their 
• Mad. form, anglic. ditf. p. n. & alibi, Craig, lib. 2. dieg. 2. nature 
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nature and progrefs to our charter and fei/in; or 
by fines, which were originally an acknowledg- 
ment of fuch feoffment in a court of record ; yet 
earlier than the time of Lyttleton, it had come 
into fafhion, to tnmfmit land by attornment, if 
there was a tenant, and by leafe and releafe, if 
there was none; in the firft of which cafes, the 
form of getting the confent of the tenant of the 
ground to the transfer, fupplied the place of that 
livery, which could not be given ; and in the 
other cafe, the grantor gave to the grantee, an 
imaginary leafe, in order to put him into poffef- 
fion, and the next minute releafed ; or in the lan- 
guage of the law of Scotland, renounced all right 
or interefi he had in the land. 

In attornment fomething was done to fupply 
the want of livery, and in leafe and releafe the 
entry gave livery; but a ftatute of * Henry VIII. 
by making provifions concerning a form of con- 
veyance, which had been before in ufe, enabled 
people to difpenfe with thefe two fhadows of a 
form, and with the circuit of a feoffment altoge- 
ther. The form of conveyance by bargain ami 
fa!e, made fecure by writing and enrolment, by 
virtue of this ftatute, correfponds to our difpofi- 
tion, without infeoffment in Scotland : This laft 
with us does not transfer ; it is only a ftep to the 
transfer; but in England, on a bargain and Tale, 
all notion of a fuperior or delivery is loft ; the 
moment the deed is inrolled, the eftate, to almoflr 
all effe£ts whatever, is veiled ab initio; nor can 

» Aji. ay. H. 8. cap. 16, K 4 ' there 
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there be any difpute between competitor purcha. 
fers, except what arifes from the dates of their 
refpeftive inrolments. And fo much did the 
Englifh in this form of conveyance difpenfe with 
the ftriflnefs of forms, that till the ftatute dirett- 
ing the inrolment, lands might have been convey- 
ed by even a parole bargain and fale; and even 
after this ftatute, as the eafieft forms of convey- 
ance take place always in boroughs before other 
places, it ftill remained allowable, till a ftatute * 
of Charles II. by bargain and fale, to convey 
lands, by parole, in cities and boroughs. 

In Scotland we are fo far appreaching to a 
moderation in the rigour of our forms of con- 
veyance, that though in the ftritt feudal notions 
no one could grant to another what was granted 
to himfelf, till he was feifed in it, yet at prefent 
a man can aflign over his author’s perfonal obli. 
gation to difpone in the difpofition, before he is 
himfelf infeoffed ; and for a long time, a perfonal 
difpofition without infeoffment, was preferable 
to a pofterior difpofition, though attended with 
it. 

Upon the fame plan of facility of conveyance, 
indead of the circuit of a difpofition de prtefenti, 
and feifin upon it, a man may at prefent, in Eng- 
land, devife a land eftate by a mere teftament, 
with the fame eafe, with which he may devife 
the moft inconfiderable fum. 

* An. 29. C. a. csp. 3, Bacon voce Barga’n & Sale (C.) N°. r. & note. 
In 
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Tn the fame manner, in the attachment by law 

at prefent in England, the judgment of law dnly 
appears. The feudal forms, except in the tranf- 
miffion by efcheat, are not even to be traced in it. 
The land changes its mafter with as few ceremo- 
nies, as land originally allodial could have done. 
On forfeiture it is veiled as often in the publick 
as in the king; and on attachment for debt, the 
creditor is obliged to apply to none but the 
judge. 

The tranfmilfion of fuccdlfcm ai inteflato, has 
had the fame fate; the heir, inftead of application 
to the fuperior, rather continues that right which 
his predecelTor had, than acquires a: renewal of 
his predecelfor’s right, and now takes the ellate 
in the fame way, that in the Roman law a Roman 
•would have done: That is, he takes it by any 
ouvert aft, Ihowing his intention to do fo.- 

The form of taking an aneeftor’s eftate through 
the fuperior, was the laft feudal form of convey- 
ance, that was kept up in the law of England'; 
but the fame ftatute, which by abolilhing' the te- 
nures by knights fervice, abolilhed fo great a 
number of the private rights of the feudal fyflenr, 
put an end to the almolf only remaining feudal- 
form of conveyance in it. And thus thofe rights, 
and thofe forms,'which arifing from the peculiar 
circumftances of a rude people, abforbed in them- 
felves all other rights, and all other forms; which 
for fo many centuries in Europe, were a continual 
bond of. union, and yet a continual fource of 
wars j which by one general tenor, 'fubjefted to 

K 5 the 
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the fame rules, princes and fubje&s, kingdoms 
and private eftates ; that fyftem, which by the 
iimplicity and confiftency of its principles, fo long 
fiourifhed, and is ftill fo much revered; fell not 
at once, but by flow degrees: Every age impair- 
ed fome part of the fabrick, till in the end, un- 
natural, though well compared and dependant 
as it was, it gave up moft of its particular rights 
to the natural equality and police of fociety, 
and fubmitted its peculiar forms to the difpatch 
and eafe required in the extended, varying, and 
intricate dealings of mankind. At what pe- 
riod we {hall arrive at the fame ftate in Scotland, 
is uncertain; but it is certain we have been for 
ibme time faft approaching to it ; and as almofl 
every nation in Europe, has run, or is running 
the fame courfe, it is not probable that we {hall 
be the only exception to that chain of caufes and 
effefts which is always the fame. 

One difference, a confiderable and a curious 
one, may be obferved in the different channels, 
which the declenfion of the feudal law has taken 
in England and in Scotland. In the firft of 
thefe countries, the tranfmilfion of land-property 
through the feudal forms, had gone into difufe, 
when yet many of the moft rigorous feudal rights 
remained in the dependency of tenure by knight’s 
fervice : In Scotland, on the contrary, the depen- 
dency of this laft tenure has been aboliflied, 
though yet the old forms of tranfmidion univer- 
fally remain over the country, 
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In England, the great commerce, and frequent 

fluftuation of land-property arifing from it, made 
the embarraflment of the feudal forms of tranf- 
miffion too inconvenient to be born with ; while,, 
on the other hand, the power of the king, and 
of the great families, fupported the military te- 
nures, with the folid mterefts to themfelves ariling 
from them. In Scotland again, as the power of 
the nobility is vifibly decayed, they have not 
been able to fupnort the dependency of a holding, 
which has been efteemed fo detrimental to the 
reft of their fellow-fubjetts; while, on the other 
hand, we have not yet arrived at fo extended a 
commerce, and confequently frequent fluttuation 
of land-property, as to make the embarraftment 
of the feudal forms of tranfmiflion, be very fen- 
fibly felt. 

When from a greater extent of commerce, 
thefe embarraffinents come to be more fenfible, 
we ftiall probably come to fell lands by a form: 
fimilar to that of bargain and fale. We ftiall 
devife lands by teftament, not by a difpofition de 
frafenti. Our adjudications will be compleated 
without acknowledgment of the fuperior. The 
heir will take his anceftor’s eftate by entry, not 
by fervice and charter. And as there is already 
an union of kingdoms and of interefts, there will 
probably be in thefe refpe&s, in future genera- 
tions, an union of forms and of laws. 

8 

SECT. 
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SECT. IV. 

218 

ReglJlers TT ® ^ ^ S3 of conveyances are to be X1 regarded, alipoft only in proportion 
as they give fecurity to purchafers and creditors : 
Hitherto they have been traced, as recurring to, 
or deviating from feudal principles; but in this 
feflion we fhall enquire, how far the forms of 
conveyances in Great Britain, have a more intrin- 
ftck and independent value, as conferring fecurity 
upon purchafers or creditors. Perhaps the di. 
greffion will be pardoned, in confideration of its 
importance. 

It is not a little to be wondered at, that a na- 
tion fo wife and provident as the Englilh, fhould 
at all times have been fo deficient in the ufe of 
regifters, by which alone purchafers or creditors 
can know with certainty, the eftate of the perfon 
from whom they buy, or to whom they lend. 

In the ancient voluntary conveyances by feoff- 
ment and livery, and the after one by leafe and 
releafe, and the flill more modern one by bar- 
gain and fale, there was no obligation to record 
the tranfmiffion : Nay, fo carelefs were the an- 
ceflors of the Englifh, that thefe conveyances 
would have been good, though not reduced into 
writing, and only executed by parole. 

This negligence was bad enough, in all thefe 
modes of tranfmiflion ; but in that of bargain 
and fale, by which the eftate was vefted without 
livery of the land, it was intolerable : and there- 

fore, 
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fore, by a * ftatute in the reign of Henry VIII- 
all bargains and fales were ordered to be inrolled, 
within fix months from their date; and by a fub- 
fequent f ftatute, all conveyances of land for 
more than three years, were ordered to be exe- 
cuted in writing. 

In the fecurities for debt, the law of that 
country feems to have been more provident; for 
on a recognizance or ftatute being entered into 
by a debtor, the fecurity was inrolled; and 
lands could not be extended by^elegit without it’s 
appearing on record that they were fubjeft on a 
judgment to fuch an incumbrance. 

Notwithftanding thefe precautions, purchafers 
and creditors remained upon an extreme uncer- 
tain footing; for ftill many kinds of voluntary 
conveyances were not under a neceffity of being 
recorded: and therefor4^hrough thefe a man 
might convey over the fame eftate to feveral diffe- 
rent people: or, as there was no record of wills, 
he might grant falfe fecurity on that eftate from 
which he had been difinherited. 

To remedy thefe things, a pra&ice which had 
been originally inftituted for other purpofes, was 
turned into an inftrument of conveyance Fines 
were originally no more than a friendly compofi- 
tion and determination of real differences record- 
ed in the fuperior’s court, and they were the 
more eafily admitted, becaufe the pares of the 

* An. 27, H. S. cap. 16. t An. 29. Ch. 2. cap. 3. J Mad. form, Anjl. diflert. pag. 13, & leq. Bacon, vol. 2. pag. 520, & fej. 
court. 
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court, who were the judges of it, were through 
them, the.fooner difmifled from their attendance 
on the court, and the fuperior received a fine up- 
oq the compofition made. But as fines were very 
mnch favoured in the law, people took advantage 
of them, and by feigned acknowledgments of a 
feoffment, recorded originally in the lord’s court, 
and afterwards removed into, and limited to the 
king’s court, turned thefe fines into a very fecure 
form of conveyance ; for the effett of them was 
to conclude not 6nly the right of thofe who were 
parties to them and their heirs, but to conclude 
alfo all others, as the ftatutes of fines of the 18 th 
of * Edward I. declares, if they make not their 
claim within a year and a day. 

Although thefe fines Handing thus at common* 
law, or at common la\^explained and afcertain- 
ed by ftatute, were a remedy to much of the un. 
certainty to which purchafers were formerly ex- 
pofed; yet another ftatutef, authorizing eflates 
tail, having declared, that any fine levied of them, 
Jhould be null and void ; no fine could extinguifti 
the rights of heirs of entail: and thefe fettle- 
ments in tail being private, and not recorded, the 
purchafer or creditor had no proper fecurity 
againft them. 

To remedy this J, a ftatute of Henry VII. and 
another of § Henry VIII. explaining it, enabled, 
that fines for the future, Ihould bar the iffue of 
tenant in tail. 

* An. 18. Eil. i. Stat. of fines. -f- An. 13. Ed. i« cap. i. | An. 4. H, 7. cap. 24., § An,' 32, H. 8. cap. 36. 
At 



Conveyances: 219 
At the fame time, as it would have been very 

partial to have introduced all thefe things in fa- 
vour of purchafers, unlefs fome additional care 
had likewife been taken of thofe who had rights 
in fuch eftates, the neceffity of proclamations, 
was therefore by thefe laft ftatutes eftabliflied, 
and the right of claim, in thofe'having intereft 
in the eftate, was extended from one year to 
five. 

The ftatutes of Henry VII. and Henry VIII. 
remedied by fuch means, part of the infecurity of 
purchafers; but they did not remedy it entirely; 
for though thofe ftatutes barred the ilfue of tenant 
in tail, they barred not thofe who had the remain- 
der or reverfion in fee. 

A contrivance was therefore fallen upon to bar 
thefe laft by a common recovery, a form of con- 
veyance, which had formerly been fometimes 
ufed to defeat entails, but which after the time 
of Henry VIII. was ufed continually, whenever it 
was neceflary to extinguifti thefe remainders and 
reverfions in fee, and by that means became, 
like a fine, one of the common aflurances of the 
kingdom. This recovery was made good by a 
feigned fuit and judgment recorded, in which the 
eftate was evifted from the tenant in tail, and re- 
lief given to him upon the lands of an imaginary 
warrantee who was worth nothing. As the relief 
was fuppofed when obtained, to go in the fame 
courfe of defeent in which the lands recovered 
would have gone, this was deemed a recompence 
both to thofe In remainder and reverfion, and 

though 
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though it was imaginary, they were not permittecT 
to impeach it. 

Extended in their effe&s, as thofe fines and 
recoveries are become, though they confer addi- 
tional fecurity upon purchafers, yet they confer 
none upon creditors;, and even to purchafers 
there ftill remain two dangers* againft which no 
forefight can be fecure: for as there is no regifter 
either for rents or mortgages, the purchafer can-, 
not be certain of the rents to which the land is 
fubjefted,. and ftill lefs of the mortgages afFedt- 
ing it, of which .the mortgagee may not even be 
in pofleffion. 

In Scotland it was a eonfiderable time before 
the alienations of land property were frequent, 
and at the time they became fo, we had before 
our eyes all the mifchiefs arifing from the want 
of regifters in the Englilh forms of conveyances: 
and therefore the eftablifhment of our regifters* 
inftead of being the produce of. partial remedies 
to partial evils, feems to have been the refult of 
an univerfal, and wife, and provident plan. 

Thus by an aft of * James VI. extended by 
two of f Charles II. feifins upon voluntary con- 
veyances were ordained to be regiftered in cer-r 
tain regifters. In involuntary conveyances again, 
the privy council t ordered all comprifings to be 
regiftered ;. a Ihort record on. the allowance of 
comprifings, came by praftice in the place of 

* An. 1617. cap. 16. t.-An* 1669. cap. 3. An. 1681. cap. 11. X Hooks of privy-council, lib. 1,. pag. 1. 1636.' March 18. that 
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that regiftration ; and this pradHce, was by a fla- 
tute * of Charles II. approved of. In tranfmif- 
fions from the dead to the living, by the confritu- 
tion of the chancery, the retour or verdift of the 
jury on the fervice was obliged to be recorded, 
or though there had been no fuch neceflity, the 
neceffity of regiftering the feifin, would have 
been fufficient. The fame flatutes which order- 
ed the regiftration of feihns, made more effe&ual, 
than it had been, the regiftration of reverfions. 
Real burdens being made good in the feudal form, 
fell under the neceffity of the fame regiftration of 
feifins. By an aft in the reign of f James VII. 
hot only the irritant and refbluiive claufes of en- 
tails, were ordered to be repeated in the inftru- 
ments of leifin, but a particular record was di- 
refted for that fpecies of fettlement. Statutes 
were made in the reign of j James VI. to efta- 
bliffi, and to perfeft the regillration of inhibiti- 
ons,-and interdiftions, againft thofe who were 
prohibited to convey by the law. Many afts of 
federunt, and other ftatutes, proceeded upon the 
fame plan with thofe already mentioned. And to 
crown all, by a procefs of reduftion, and impro- 
bation, and certification following upon it, which 
cuts off every thing, even rents and mortgages, 
purchafers are more effeftually cleared of incum- 
brances in Scotland, than by a fine and recovery 
they are cleared of them in England. 

* An. i65j. cap. 31. f An. ifiSj. cap. n. J Atu 1581, cap. 119, An. 1600. cap. 13. An. 159,7. cap, a./5. 
la 
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In fhort, by the number and regularity of our 

regifters, not only purchafers of, but creditors 
upon land eftates, if . they are tolerably attentive, 
are as well allured of the condition of their fub- 
jeft, in the law of Scotland, as they are in the 
law of any nation upon earth. 

Of late years it appears, that the Englifh are 
becoming fenfible of their deficiency in the want 
of regiflers, and arO attempting to remedy it. 

Thus by an aft of * queen Anne, a regiftry is 
ordained to be kept, of all deeds and convey- 
ances executed, which effeft lands in the weft 
riding of' Yorklhire. Another ftatute of the 
fame f queen, eftablifhed a fimilar regi'fter in the 
eaft riding of Yorkfhire. A third t does the 
fame in the county of Middlefex. And a ftatute 
of the § prefent king extends it to the north 
riding of Yorklhire. 

In moil: of the regulations affefting land-pro- 
perty, the law of Scotland is approaching to the 
law of England. But in the eftablilhment and 
completion of regifters, it is probable, the law of 
England will rather approach to, and imitate that 
of Scotland. 

* An. a. An. cap. 4. t An. 6. An. cap. 3 $ An. 7. An. cap. 20. '§ An. 8. G. i. Cap. 6. 

CHAP. 



JurifdiRians. 223 

CHAP. VII. 
Hiftcry of Jurifdidiions, and of the Forms 

of Procedure in Courts. 
I A M far from attempting in this chapter, to 

give a compleat hiftory of the courts, and far 
lefsof the procedure in the courts of Great Bri- 
tain. I pretend to trace thofe courts, and that 
procedure, fo far only, as they are connefted 
with, the progrefs, and declenfion of the feudal 
fyftem of land-property in that country. 

SECT. I. 
TH E natural progrefs of jurifdi&ion 

feems to be this : 
In the rudiments .of fociety, people unite more 

from the accident of living in the fame family, 
than from any notion of advantage or order : 
they are all children,> or wives, or fervants of one 
head ; the former were under his fubje&ion from 
their age, the others from their condition, and 
that power which in his youth he was able to 
hold through force, he retains in the decline of 
his life, from authority. 

The firfl tribunals, in the order of things, 
then, were the domeflick. 

When many fuch families are refiding together^ 
it cannot be long, till one head of a family, from 
his fuperior wifdom or force, becomes mailer of 

' the 



2.24 Hiftory of 
the reft ; but his fuperiority muft be fupported- 

by the fame a&ivity which gained it; and there- 
fore, in this iranfition from domeftick to political 
government, the chieftain himfelf, will be not only 
general in war, but judge in peace. 

It feem an invariable truth in the political world, 
that fociety ftiall not remain long in the fame ftate. 
The fame princedom we are fpeaking of, if the 
fociety fubfifts for any time, either extends itfelf 
by conqueft, or is- changed into a republick ; one 
of which cafes muft happen, whenever the inha- 
bitants encreafe greatly in numbers: in either 
cafe, thefe numbers of inhabitants make it impof- 
fible for the fupreme magiftrate to take cogni- 
zance of every, caufe; and the complexnefs of 
their actions producing an equal complexnefs in 
the regulations of their actions, puts it out of his 
power to take cognizance of almoft any. The 
chief magiftrate muft be too much employed in 
military, and political, to have either time, or 
knowledge, for jurifprudential functions. Jurif- 
diftion is therefore intrufted to fubordinate ma- 
giftrates, who may make jurifdidtion more imme- 
diately their concern. 

At thesfame time, law is not yet, during this 
period, become fo- extenfive an art, as to give 
entire occupation to thofe fubordinate magif- 
trates, and therefore, for a long time, they per- 
form the functions of priefts, of foldiers, or of 
fenators, together with thofe of judges. Who 
the particular perfons fhall be, who are iutrufted 
with thefe magiftracies, varies with the imagina- 
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<tions and circnmflances of different nations. By 
the Jews, among whom the fubordination of in- 
ternal policy was profound, jurifdi&ion was given 
to age. By the Romans, haughty and vain, to 
fplendor of race. The ancient Germans, fierce 
and free, fcorning human, would yield to none 
but the divine authority ; and, as Tacitus relates, 
made the minifters of God, the avengers of injuf- 
tice. 

But when the Rate of fociety comes nearer its 
perfection, the greater number of men, and their 
Itill greater number of rights, the folly of fome, 
the injuftice of others, and the continual inter- 
courfe of all, make the fcience and art of law fo 
extenfive, that it can allow no conjunct occupa- 
tion to thofe who are intrufted with the care of 
R ; lawyers then are formed into bodies by them- 
felves, and from thefe bodies the judges are 
taken. 

This progrefs is confirmed by the hiftories of 
all . nations, particularly by that of our anceftors.' 
Tacitus relates, that among the antient Germans, 
men had power of life and death in their own fa- 
milies. The princes who gave a beginning to 
the feudal fyflem in Great Britain, were at once 
generals and judges.—When the conquefls were 
fettled, their officers ffiared with them in a regular 

. jurifdidlion.—And in the end the power of judg- 
ing taken from thofe who formerly enjoyed it, 
is at prefent intrufted entirely to judges. 

The gradation from the third to the laft 
ftep of this progrefs, conftitutes the hiftory of 

feudal 



226 Hifiory of 
feudal jurifdi&ions in Great Britain, and mult 
therefore be traced by itfelf. jimfdifti- it is obfervable, of all the conquefts 
knd. nS made by all the feudal nations, that to 
the pofleffion of lands there was always attached 
a power of judging the people who lived on them. 
Many particular reafons contributed to this, but 
a general one is obvious. Thofe old nations had 
not arrived at that regularity of police, which 
makes the arm of the governor, and the voice of 
the law attended to, through the furtheft bounds 
of the ftate: fierce as well as independent, they 
would fubmit to that authority alone, which 
could immediately obferve, feize, and punifii, and 
that jurifdi&ion, which in the hands of kings or 
of judges would have been vain, was therefore 
given to the proprietors of lands over their own 
territories. 

Upon this fyftem, the lords of charter land, 
whether * ecclefiaftical or civil, among the Sax- 
ons, were Invefted with a power of judging their 
own people in their own courts, which from the 
great hall of the manor in which they were held, 
were called f Halmotes. 

In the fame manner, the people on the king’s 
land were fubjeft to the king’s judge; and the 
allodial people, or the Liberi J, being attached 
to no lord, in a feignioral capacity, were fubjeft 
likewife to the king’s judge. The name of this 
judge, in each county, was the Reve or Sheriff, 

* L. Ed. Confetr. N® 5. • f Spel. Cloff. voce Halmot. • J Chap. 1. 
who 
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who had feveral judges under him, according * to 
the feveral divifions of the county; and the 
name of his court was the Revemote, when he fat 
as judge of the county, and the f Burghmote, 
when he fat as judge of a borough. 

Thefe courts of the king, and of the lords* 
had their feparate limits j nor could the former { 
intermeddle in the firft inftance, with the caufes, 
or the people belonging to the latter. 

The only exceptions to this independence of 
the lords, were the following: When the lord 
refufed juftice altogether, or when he was fo poor 
as not to have a court of his own, recourfe was 
had :o the king’s court; although in this laft 
cafe, fays the § law, Salvo pojtea jure baronum illo- 
rum. Again, when one lord pretended to give 
judgment in the cafe of a perfon fubjeft to an- 
other lord, in order to prevent the jurifdiftions 
from clartring, they were both obi iged to remove 
to the Revemote, which being the king’s court, 
was deemed to be fuperior in dignity to both; 
and for the fame reafon, when a difpute arofe be- 
tween two thanes, they were obliged, as appears 
from a (j Norman law, reciting a law of Edward 
the Confeflbr, to apply to the king’s great coun- 
cil, in which he fat himfelf in perfon. 

It is no objeftion to this feparation of jurifdic- 
tions, that the bilhop, who, as a lord of charter 
land, had a court of his own,, is yet defcribed in 

• L. Ed. Ccnfeff. N« 13. Spel. Gloff. voce Hundred™. + L. Canut. No 17. J L. Ed. Confer. N° 9. L. Eadg.N0 a. L. Ca,'. .1. N? 16. § L. Ed. Confeff. N° 9. J| Cart. , 
many 
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many of the Saxon laws, as fitting together with 
the fheriff in the king’s court: For he fat not 
there in his own right of jurifdittion, but as 
called to be an affiftant and advifer of the fheriff, 
who in thofe times could not be fo learned in 
matters of judgment as the other. What proves 
this beyond contradiction, is, that the bifhop had 
no * (hare in the fines of the court; and the 
right to the fines of the court, was at that time, 
in all nations of feudal origin f, the fure teft, of 
having, or not having a proper jurifdiCHon. 

From the court either of the lord, or of the | 
fheriff, among the Saxons, there lay an appeal to i 
the king, who fat in his great council, and took 
cognizance of it. But thefe J appeals were rare, 
took place only in Angular cafes, and were dif- 
countenanced. 

Upon the Norman conquefi, all the § allodial 
were converted into feudal lands, by which means 
the earls acquired the fame power over the free- 
men become now their vaflals, which had for- 
merly belonged to the king; or rather retaining 
their former titles, they became in reality lords, 
and as fuch, had jurifdiCtion in their own lands. 
The neceflary confequence of the interpofition of 
the earls between • the king and the freemen, was,, 
to throw the power of the king over thefe laft, 
one ftep further back. But to prevent the king’s, 
power from being by this means entirely exclud-i 
ed the provinces, the fherifF court was fiill re- 

* Doomfday. Chefter.—Spel, Glofi". Viceccmes. f L’Efprit des Loix, lib. 3. cap. 20. J L. Eadg, N? 2. L, Canut. N« 16. § Chap. 1. tainedJ 
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tained, and not only upheld in it’s ancient powers, 
but new powers were added to it. It was made 
* co-ordinate with the lords courts’ in moil cafes : 
it was made fuperior to them, in many cafes enu- 
merated by f Glanville, and received appeals 
from them : and as the J Norman princes obliged 
the bifhops, the lately created earls, and the old 
lords, all to attendance in it, it receive additionial 
fplendor. 

To give more ftate to his own jurifdi&ion, and 
to keep the provincial jurifdi&ions in awe, § Wil- 
liafti the Conqueror eftablilhed a conflant court in 
the hall of his own palace, calledRegis, for 
all matters of right, of crimes, and of finances. 
This fingle court executed that bufinefs, which 
is at prefen t divided among the four courts of 
chancery, king’s bench, common pleas, and ex- 
chequer. It con filled of the chief officers of the 
king’s palace. The jujliciarius capitalist inflead 
of the king, prefided in it: and appeals from 
both the lords courts, and the kings courts, and 
complaints againft all inferior judges, were gree- 
dily received, and encouraged in it. 

Yet during the reigns of the firfl princes of the 
Norman race, almoft all fuits jj, even thofe of the 
higheft conlequence, as appears from the famous 
* decifion againft the bifhop of Bajeux, brother 
to the conqueror, were determined in the infe- 
rior courts, with a power of appeal to the king’s 
jujiiciarius capitalis, in aula regis. 

* Braft. lib. 3. cap. 7 J L.Hen. 1.N0 7. . ‘ voce court Baron. 
+ Glanv. lib. 12. cap. 9. § Bacon voce courts (A.) j| Bacon * Orig. jurifditt. p. 30, 

It 
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It will be eafily imagined, that the king could 

not be very fond of thefe territorial jurifdiftions 
of the lords, or even of the ftieriff courts, which 
were fometimes under the influence of the lords. 
And therefore Henry II. divided the kingdom into 
fix circuits, and font judges itinerant through the 
land. 

The ignorance of the judges in inferior courts, 
the variety of cuftoms- introduced by fo many in- 
dependent courts, and the management of bufi- 
nefs by parties and faftions in them, were the 
pretences for this alteration; but the real caufe 
was, the view of humbling the power of the 
great men in their counties. 

Henry was not contented with this; he divided 
part of the bufinefs of the aula refs, or of the 
court of the juJUciarius capitali), among two new 
courts, called the king’s bench, and the common 
pleas; the one for criminal, the other for civil 
matters ; and thefe drew to them, not only by 
appeal, but in the firft inftance, many fuits which 
had been anciently decided in the counties : and 
Edward I. who compleated this divifion, in order 
to give more ftate to thefe courts, fat fometimea 
himfelf in the court of king’s beach. 

The fame prince *, afcertained thd boundaries 
of another fupreme court, which had been raifed 
out of the aula regis, the court of exchequer. 
He took opportunities to f abridge the powers 
of the lords in their own courts. He t invented 

* An. 10. Ed. 1. Stat. Rut. J Aa. 15. Ed. 1. f An. 3. Ed. 1. cap. 35. 
a new 
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a new jurifdidtion, to wit, that of the juftices of 
peace 5 which being a wheel within a wheel, 
tended greatly to did raft the power of the lords 
upon their eftates. And his fucceflbr took the 
nomination of all the fheriffs into his own hands *, 
fome of whom t his predecdTors had been fo un- 
wary as to make ftieriffs in fee, and of others 
they had allowed the eleftion to remain in the . 
free-holders, if they inclined to cleft. 

Edward III. is faid to have extended the jurif- 
diftion of the court of chancery; a fupreme 
court, which had likewife its foundation in the 
aula regis; but which afterwards, by applying 
the remedies of equity to drift law, and by 
granting injunftions, came to curb the jurifdic- 
tion of the other courts, and to fwallow up 
a great part of the bufinefs of the common 
law. - 

Upon the didblution of the aula regis, and the 
formation of the four great courts out of its 
ruins, the houfe of peers came to be the fupreme 
court of appeal. The king’s great council, a- 
mong the Saxons, had confided chiefly of the 
great thanes of the kingdom : and as the aula regis, 
among the Normans, had been made up of the offi- 
cers of the palace, it likewife had confided chiefly 
of the great lords of the kingdom, who were 
invefled with the great offices: and when 
the fird of thefe courts of dernier refort was 
funk, and the other divided into other courts, 
the great lords of the realm being aflembled by 

* An. 9, Ed, a. ca^). 24. Art, fup. Cart. Ed. 2. cap. 
L % themfelves, 
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themfelvesj and though in their political capacity 
they were now become only a part of the parlia- 
ment, yet in their judicative capacity retaining 
their ancient diftinftion, they fell naturally, ac- 
cording to the analogy of ancient pradfice, to be 
confidered as the great court of appeal to the nation. 

By thefe means the bufinefs of the inferior 
courts gradually decayed: the king, and the 
king’s courts, by ftatutes and devices, drew that 
bufinefs to themfelves: the feudal jurifdiffions 
funk : the official jurifdidtions rofe : at prefent a 
landlord cannot hold plea of debt, or trefpafs, 
when the debt or damage amounts to forty {hil- 
lings ; and a fheriff is more properly an officer 
than a judge, and in his county court cannot de- 
termine in a debt amounting to forty ihillings, 
unlefs in confequence of a commiffion, and by a 
writ of jufticies. 

Yet even when the feudal jurifdidfions were in 
general put an end to in England, the remains 
of them appeared, and with vigour too, in the 
courts Palatine. The Palatines had anciently 
their own courts, into which the king’s writs could 
not go, and they had a power of pardoning all 
murders, treafons, with many other royal 
powers, and many royal appearances, in which 
thefe powers were executed. But as it had been 
the bent of the king, and of his judges, to crufh. 
in general the courts of the lords, fo it continued 
to be the aim of both, till they fucceeded, to 
fubjett thefe laff particular exceptions, as much 
as poffible, to the general law of the land. 
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The county Palatine of Pembroke falling into 

the king’s hands *, was taken away by ftatute. 
Although Hexam + had by one parliament been 
acknowledged to be a franchife where the king’s 
writ went not, and by another had been named a county Palatine; yet in the reign of queen Eli- 
zabeth its authority was fifted, and its privileges 
were taken away by parliament. And t in the 
reign of Charles I. a jurifdiftion in the dutchy of 
Lancafter, fimilar to that of the ftar chamber, 
was abolifhed by ftatute.—Even to the counties 
Palatine that were allowed to remain, contriv- 
ances § were fallen upon, in fome cafes, to extend 
the force of the common law. By a flatute of 
Henry VIII. || the county Palatine of Chefter, 
which before was not even linked to the political 
body, was ordered to fend reprefentatives to par- 
liament ; and this ftatute proceeds on a complaint 
from the inhabitants of the county, that feveral 
incroachments had been made, upon “ the ancient 
“ jurifdiftions, liberties, and privileges of the an- 
“ cient county Palatine.” Under pretence that 
juftice was not exaflly adminiftered in the county 
Palatine of Cheftcr, power was given to the lord 
chancellor, by a ftatute of * Henry VIII. to ap- 
point juftices of the peace, and of goal delivery, 
within the county of Chefter. And an after fta- 
tute of the 27th f of the fame prince, gave a 

* Coke, 4lnft. p. 221. f Coke, ibid. 222. J An. 16. Car. 1. chap. 10. § Coke, 4 Inft. 215, 218. 2 Inft. 219, 220. || An. 34. Hen. 8. cap. 14. * An. 27, Hen. 8. cap, 5. f An. 27. Hen. 8. cap. 24. 
L 3 general 
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general and important blow to all thofe private 
jurifdi&ions. This ftatute recites, “ That where 
“ divers of the moil ancient prerogatives, and 
“ authorities of juftice, appertaining to the impe- 
“ rial crown of this realm, had been fevered from 
“ the fame, by fundry gifts of the king’s progeni- 
“ tors, to the great diminution and detriment of 
“ the royal eflate of the fame, and to the hin- 
■' derance and great delay of juilice:” There- 
fore, it takes from the proprietors of the counties 
Palatine, the power of pardon, it takes from 
tiiem the power of naming juilices of eyre, of 
affize, of peace, and of goal delivery: whatever 
powers it takes from the proprietors, it gives to 
the king: and in order to abolith even the form 
of the ancient authority, when the reality was gone, 
it ordains, that all writs and procefs within the 
counties Palatine, fhall run in the name of the 
hing. 
Scots jurif- Such is the progrefs from territorial diflions. to 0/ficiai jurifdiftions in England. A 
progrefs limilar in general, though differing in 
particulars, may be traced in Scotland. The 
law of the one country is often no more, than a 
refledlion, with feme variations, of that of the 
other. 

As we have not the knowledge of our antiqui- 
ties fo far back as the Englifh have of theirs, it 
is impoffible in our law, to trace the diftinftion 
between the vaflals and the freemen, the lords 
prefiding over the one, and the king’s officers 
over the other. But after that diflindlion was aboliflied, 
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aboliftied, the fame courts appear equally in the 
antiquities of both countries. 

The kings in Scotland had very early * given 
away all the crown lands j this made them depen- 
dent upon their nobles. The want of property 
too in feudal times, could not fail to be attended 
with the want of jurifdittion. And for a very 
long time, they do not feem to have been fo pro- 
vident, even in controuling the territorial jurifdic- 
tions, as the princes in England were. 

Hence they granted confiderable civil jurifdic- 
tion to boroughs and baronies j they granted 
likewife the power of punifhing with death, to 
fuch of the former as they eretted into fherifF- 
doms, and to fuch of the latter as they indued 
cum fojfa et furca. They made many of the flie- 
riflis f chamberlains, conftables, and other officers 
cf the law hereditary. The king’s ffieriff loft 
by difufe, the right which he anciently had, of 
being prefent when the lords held their courts J, 
ai videndum ft curia redie traftctur. Hereditary 
regalities both ecclefiaftical and civil, were erect- 
ed, with power to judge even in the four pleas of 
the crown, and with many other powers almoft 
equal to thofe of the courts palatine in England : 
and although upon the reformation the ecclellafti- 
cal regalities might have fallen, the jurifdi&ions of 
the church were preferved § in the hands of pri- 
vate noblemen, when her temporalities were feiz- 
ed. Even private hereditary jufticiaries were 

* Leg. Male. 2. f ■A’1* >687. cap. 65. An. 1597. cap. 242, % Stat, Alex, c, cap. 14. § An, 1587. cap. 29. 
L 4 ere&ed 
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erefted in favour of private perfons over their 
eftates: and at laft by one grant, the king in a 
manner furrendered the fword of juftice out of 
his hands, by making the office of the jufticiarius 
of Scotland, an office of inheritance in the family 
of Argyle. 

As thefe feudal courts, in their conftitution, 
were independent of the king, fo in their pro- 
cedure they were hill lefs dependant upon him, 
and in a good meafure independant of each other. 
The right of repledging gave a judge a power to 
* reclaim from another court any perfon who was 
fubjeft to his own. Now one baron + could 
repledge from another. In certain cafes a baron 
could pledge % from the ffieriff. The borough 
could pledge not only from § the ffieriff, but 
from || the juftice eyre. And the proprietors of 
regalities could pledge from * all courts what- 
ever. And not only could the people under 
thefe territorial judges be repledged, but when 
they fubmitted to other jurifdittions, they + were 
fubjeft to punifhment. 

Our kings feem at laft to have been fenfible of 
thofe weakneffes in their government; they be- 
came rapacious in their forfeitures, their revoca- 
tions of the gifts of the crown were frequent, 
and their attempts to perpetual annexations as frequent. 

* Stat. A!ex-cap. 4.—Rob. 1. cap. xo. f cap. 8* f P* 4°- § || Leg. Burg. 55. & 61—It. Juft. ii. * Skene voce Iter. 12.—Balf. anent Regality, tach. cap, 27.—Rob, j. cap. 32.—Balf. of judges. . 

Quon. Attach.. lp88. cap. 1. It. Juft. II— •J- Quon. At- 
During 
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During this period, the attempts of the princes 

to raife their own courts above the feudal courts, 
and the endeavours of the feudal judges, to keep 
the determination of law matters in the ancient 
provincial courts, are very obfervable. 

The king was fo far favoured by the fubordi- 
nation of the feudal fyftem, that there lay an ap- 
peal from the baron *, to the flierifF or his depu- 
ties, and from them + to the jufticiary or his de- 
puties, and from the borough J to the chamber- 
lain : a complaint lay § again ft the judge of the 
regality to the jufticiary; and an appeal from 
both the judiciary and the chamberlain, to the 
king and his council. The parliament originally 
confided chiefly of the great lords ecclefiaflical 
and civil. By the king’s council therefore was 
meant ||, the parliament when it was fitting, or 
fuch of the members as were attending the king, 
when it was not fitting. 

From the fame feudal fubordination, as the 
king fat in judgment himfelf, which he continued 
fometimes to do, fo late as the reign * of James 
VI. fo he had at all times, upon a complaint, a 
power f of bringing the feudal judges, as well 
as their parties, direttly before himfelf and his 
council, or even before himfef at his empleafance 
as a it fl:atute exprefles it. 

* Reg. Maj. lib. 3. cap. 21 & 22. •)' An. J503. cap. 95. J An. 1503- cap. 9 . § Stat. Rob. 2. cap. 13, j . Rob. 3. cap. 3 j. || Skene not. ad Reg.Maj. lib. 1. cap. 3. * Craig, lib. 3. D. 7. N. 12, •f Skene voce Sheriff, an. 14'4. cap. 45. an. 1426, cap. 9p. 1 An. 1469. cap. 26. 
L 5 But 
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But when many of the jurifdi&ions were be- 

come hereditary in families, thofe appeals to the 
King’s courts were of little ufe to him; appeals 
to a parliament independant of him were of ftill 
lefs. And complaints direttly to himfelf, were 
rare from the dread of the territorial jurifdiftions, 
and from the confequences of a defeat. For 
which reafons, when a regality fell into the king’s 
hands, he came into the praftice of fubjefting * 
the people in it to his ordinary judges, and of 
annexing the regality itfelf to the royalty ; and in 
a f particular cafe he ftretched the execution of 
the fheriff into the bounds of the regality. In 
one reign he fent a new fet of judges, called j 
lords of felfion J, to hold courts where he pleaf- 
ed, three times in the year, and forty days at a 
time. Thefe judges were chofen by the king as 
he plealed, from among the eftates of parliament. 
All the powers of jurifdiftion which had former- 
ly belonged to the king’s great council, were 
given to them. Although an appeal § from the 
inferior jurifdi&ions to the parliament, was allow- 
ed, yet, as the lords of feffioB gave more attention 
to private bufinefs than a parliament could do, 
people chofe rather to apply to them than to ap- 
peal to it; and as they were a committee of par- 
liament, no appeal lay from them || to the par- 
liament. In another reign, under pretence of 
the fhort feffions of thefe lords, the king put 

* An. 14^.9. cap. 26. An. 145-. cap, 43 f An. 1449. cap. II. J An. 1425. cap. 6.5. § An, 1471. cap. 41. *1 An, 1457. cap. 62. 
another 
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another let of judges in their place, called * the 
lords of daily council. Thefe were a fixed court, 
fitting continually, as bufinefs occurred, at Edin- 
burgh, or where the king refided: they were 
chofen by him : there was no neceffity for his 
chufing them from among the efiates of parlia- 
ment : they got all the late powers of the lords 
of felfion, and which the great council more an- 
ciently had. As no appeal had been allowed 
from the lords of felfiou to the parliament, fo it 
was underftood, that no appeal lay from the 
lords of council to it: and fiill further, to give 
lefs importance even to appeals from the jufticiary 
to parliament, the king, upon a petition to him 
for an appeal, or, as it is called, a falling of 
doom, inftead of remitting the affair to parlia- 
ment, remitted it to thirty or forty perfons named 
by himfelf, who, acccording to the words of the 
ftatute t> “ had power, as it were, in an par- 
“ liament, to decide, and difcufs the faid 
“ doom.” 

So far on the one hand went the endeavours 
of the princes to raife their own courts above the 
feudal courts. The polfelTors of feudal jurifdic- 
tions on their fide again, procured at one time, 
a law J, repeated often § afterwards, that all 
fuits Ihould pafs at firft through their ordinaty 
courts. At another time ||, that the lords of fef- 
fion ftiould not judge in quefiions of heritage. 

* An. I p%. cap. 58. 1424. ccp. a-. | An, 1457, cap. 61. 
•(-. An. 103. cap. 9'. J An. § Ar.. 1469. cap. 26. An. *475. cap. 2. 

L 6 and 
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and that in other queftions, parties might apply 
to them or the judges ordinary as they pleafed. 
And afterwards *, that appeals from the fheriff 
fhould be difcuffed in the county, by a juftice 
jeyre, confifting of the freeholders of the county. 

In this ftruggle betwixt the king and the lords 
in fupport of their refpettive jurifdi<flions, one law 
both of them readily concurred in, though from far 
different views. By two ftatutes in 1455, it was 
enacted f, that no regalities Ihould afterwards be 
granted without deliverance of Parliament •, and 
that no office fhould be granted for the future in 
inheritance at all. This law was favourable to 
the crown, as it tended to fecure it againft the 
future alienation of its jurifdittions. On the other 
hand, thofe already poffeft of regalities and here- 
table offices, faw the greater fplendor arifing to 
their families, from the Angularity of a priviledge, 
which all others were precluded from procuring. 
But the views of both were dilappointed by the 
neceffities of fucceeding princes, and the ambi- 
tion of fucceeding great families; things took 
their natural courfe in fpite of the political pro- 
hibition, and regalities and other hereditary offi- 
cer continued to be granted as formerly. The 
king and the parliament on the fucceffion of 
every prince repeated the farce of revoking 
them i but every king added to the number of 
the grants, and every member of thofe parlia- 
ments who could get fuch grants, took them. 

* An, 1503. *ap, 95. -J- An, 1455. cap. 43, 44. 
The 
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The * lords of feffion once avoided giving a judg-- 
ment upon the force of the aft, but when urged 
to it in another cafe, they found that the aft itfelf 
was in defuetude. 

But when the feudal fylfeny-abated in the clofe- 
nefs of its relations, when the dignity of the 
crown rofe, and when the rifing of the people 
diminilhed in fome degree, the power of thofe 
who had moft intereft in upholding that fyflem, 
then the feudal jurifdiftions yielded to thofe of 
the fovereign. 

In the degradations of the feudal fyftem, the 
burroughs, from their tendency to a more general 
fyftetn, were always the firft to give way : they 
firft then loft the power of repledging by difufej 
and by f ftatute. The barons followed, and loft 
by drfufe the fame power; in the time of { Bak 
four this power in the barons had almoft intirely 
difappeared. Upon the reformation the weaknefs 
of the ecclefiaftical regalities made their right of 
repledging dwindle into a right of fitting in 
judgment with the juftieiary, when he had ufed 
a prior feizure or citation. 

What the feudal courts loft, the king’s courts 
acquired. The fupreme court of council and fef- 
fion § was erefted by James V. and indued with 
all the powers, which the lords of feffion or the 
lords of daily council formerly had, and with 
many more. Under the titles of extraordinary 
lords, feveral peers of the realm took their feats 

* I>i£t, tit. defuetude. j- Ann. 1488. cap. t. J Zalfi. P-:9- $ 1^37. cap. 35. 
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in it; privileges were bellowed on its members, 
its forms wSre prefcribed, its feffions fixed, and 
regularity, power, and fplendor conferred upon 
it. The importance of the conftitution, was at- 
tended with equal importance in the effetts of 
it; for in procefs of time, this court put an end 
to appeals * through inferior courts, and by fuf- 
penfion or advocation brought caufes from the 
loweft diredly to itfelf: it made regalities fubor- 
dinate to it in civil matters: it withdrew f the 
whole civil bufinefs from the jufticiary : it redu- 
ced infeoffinents though confirmed J in parlia- 
ment. It even afliimed a legiflative power under 
pretence of palling a6ts of federunt, for the fur- 
thering of jullice before itfelf; and it became a 
great § doubt among lawyers and politicians, 
whether its judgments were reviewable in parlia- 
ment. 

In order to balance the feudal jurifdiflions 
even in the fmalleft matters, the fame art which 
had been ufed in England for the fame purpofe, 
was ufed in Scotland. The inllitution of || juf- 
tices of peace was introduced by James VI. and 
their powers were daily extended. 

Upon the fame general plan, the office of juf- 
ticiary of Scotland was purchafed back * by 
Charles I. from its proprietor. The court be- 
longing to that office was new modelled by 

» Skene, voc. fheriff. Bank. vol. a. p. jjf. t Bank to]-. a. p. 5*;. J An. 1567. cap 18. § S:r G. M’kenzia ebf. on aft 1457. cap. 6a. j[ An. To', cap. 7. * Apiil, 1628. 
Charles 
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Charles II. * and though confined to criminal 
matters, the jufticiary received new fplendor in 
the model. As in thofe reigns of which we have 
been juft fpeaking, it ftill maintained its right of 
judging in the ecclefiaftical regalities together 
with the baillie, if he negleffed firft to cite or to 
feize; fo in the reign of king William, it endea- 
voured to aflert the fame right of judging in laic 
regalities, together with the lord who had neg- 
lefted to cite or feize the criminal within fif- 
teen days of his committing the faff. The affs 
of 1693, 1695, and 1702, ftretch the pdwer of 
the jufticiary into whatever regalities were in the 
highlands without ceremony; and the method of 
extending the fame into the private jufticiary 
which the family of Argyle had referved to itfelf, 
when it parted with the office of jufticiary gene- 
ral of Scofland, is moft curious: The aff of f 
1693 empowers the king to appoint for two 
years, commiffioners of jufticiary for the high- 
lands, and though thefe are not allowed to extend 
their jurifdiflion into the bounds of the private 
jufticiary, yet the earl of Argyle is obliged to 
grant a commiffion to the king’s commiffioners, 
who under pretence of the earl’s commiffion, are 
to ftretch their authority into his bounds. The 
aft t of 1695 renews the commiffion for three 
years, and ftill the earl of Argyle is obliged to 
concur in it. In this form the commiffion conti- 
nued to be renewed, till the year j 702 §, when 

* An.1672. cap. 16. -J- 1695. cap. 37. § An. 1702 An. 1693. cap. 39. cap. 8, 4 
J An, 

a ftatute 
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a ftatute varies the expreffion fomewhat, only re- 
commends it to the duke of Argyle to give his 
commiflion to the king’s commiffioners, orders 
the court to be held in the duke’s name as well 
as the king’s, and allows the duke to lit as pre- 
lident in the court. With the antient proprietor 
of the feudal jurifdidtion, the Ihow and the form 
of authority retnained, but the reality and fub- 
llance was with the king. And not contented 
with all this, the court of jufliciary in latter 
times, took upon it *, to review, as a fuperior 
court, the fentences of all the different regalities. 

Yet even when the king’s courts were gaining 
th.ofe various Superiorities over the feudal courts, 
thefe laft were far from being funk altogether. 
Many baronies had Hill a power of punilbing with 
death; many IherifFdoms and regalities were he- 
reditary, with confiderable jurifdiftions; and the 
attempts to extend the court of jufticiary into 
the bounds of the laic regalities, had ended in a 
few local temporary experiments, and no more. 

James VI. formed a plan of putting an end to 
the heretable jurifdidlions of his kingdom: with 
vivacity enough to form a projett, but with little 
prudence to conduft, and with Hill lefs conflancy 
to perfevere in it, he got an aft of parliament 
pall f, extolling the wifdom of his defign, ordain- 
ing that reparation Ihould be made to the private 
proprietors, and naming commiffioners, the high- 
eft perfons of the kingdom, to tranfaft with 

• Bank, vol, z. p. 563. Jac. VI. t VnprinUd rolls of parliament, 
them. 



Jurifdiftions. 245 
them. All this great apparatus ended in nothing ; 
a few fheriffdoms were bought in, and fome 
other projeft equally vaunted and equally unfuc- 
cefsful came in the place of this. 

Charles I. under pretence of the general revo* 
cations in the beginning of every reign, made an 
attack upon all thofe regalities and heretable offi- 
ces, which had been granted pofterior to the afts 
of 1455, prohibiting fuch grants for the future. 
He wrote a letter to the lords of feffion, declar- 
ing that he meant not to be precluded by the 
prefcription of the ftatute 1617, from attacking 
thefe grants : but being afterwards advifed of the 
impropriety of cutting down fo many grants which 
had been made and acquiefced in, by fo many of 
his anceftors, which thofe who got them, thought 
they were fecure in taking, and which had part 
from hand to hand by fales and execution, he de- 
fifted from his meafure. Like many other inci- 
dents in this unfortunate prince’s reign, the unpo- 
pularity of the attempt remained with • the king, 
the popularity of dropping it with his minifters. 

Cromwell had enough of the monarch to fee 
how inconfillent thefe private jurifdittions were, 
either with the intereft of the fupreme power, or 
the fafety of the people, but he had too much of 
the tyrant, to think of making any reparation to 
the private proprietors, from whom * he took 
their jurifdi&ions, but to whom he gave nothing 
in return. 

* Scoball’s atts, an. 1654. cap. 9, 
la 
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In this progrefs of the gaining o£ the kings 

upon the feudal courts, I hardly take into my 
view, the aft of 1681*; an aft forming propo- 
fitions concerning the moft antient feudal rights, 
yet founded on abftraft, not on feudal principles ; 
an aft unhinging the rights of the orders of the 
Hate, granting no equivalent for thofe rights, yet 
adeiting there is nothing taken from their pro- 
prietors ; an aft, in fine, compofed in the days 
of flavery, and f repealed in the days of liberty. 

The ftatute of the prefent king came laft, 
which abolifhed fome, and limited others, of 
fuch of the territorial jurifdiftions, as were found 
dangerous to the community; gave their propri- 
fefors a juft equivalent, beftowed additional ele- 
vation upon the members of the fupreme courts, 
who beft could know the laws of their country, 
and had the moft intereft to fupport them; made 
the power of judging in general official, and 
brought the courts in Scotland nearly on the 
fame footing with the courts in England. 

This ftatute was plan’d, was paffed, was ex- 
ecuted, and received the thanks of a grateful 
people within the compafs of two years. The 
ward holding aft and the jurifdiftion aft were 
the ideas of X one, to whofe plans of police and 
of law, lord Bacon, had he feen them, would 
have given the charafter, which he gave of the 
laws of another framer of the Britifh police : 
That “ they were deep and not vulgar, not made 

* An. 1681. cap. 18. t An- iCgo. cap. s8. J Earl of Hardwicke. *s upon 
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“ upon the fpur of a particular occafion for the 
“ prefcnt ; but out of providence of the future; 
“ to make the eftate of the people ftill more and 
“ more happy, after the inanner of the legiflaton in <t ancier.t and heroical times." 

It has been urged againft the laft of thefe fta- 
tutes, that hereditary jurifdi&ions are barriers 
againft the power of the crown; and for this the 
weight of prefident Montefquieu’s authority has 
been cited. Perverfion of judgment not to re- 
concile that illuftrious author’s fentiments! and 
not to fee this truth refulting from fuch reconcili- 
ation ; that though hereditary jurifdiftions in ab- 
folute monarchies are barriers againft the crown, 
even whilft they form petty tyrannies over the 
meaner fubjetts; yet in limited monarchies, the 
abolition of them tends to eftablifb, and diffufe 
law and liberty. 

SECT. II. 
AL L barbarous nations are obferved Forms of 

to have a great deal of fuperftition, dure? 
one benefit arifing from which, is, that in fuch 
nations that fuperftition tends highly to inforce the 
natural principles which produce regard for the 
fanftion of an oath: legiflators obferve this, and 
endeavour through religion, to fubjeft to the rules 
of juftice, that people, whom juftice by herfelf 
could not bind. 

Our Saxon anceftors particularly, took advan- 
tage of this circumftance, and drew the firft de- 

termination 
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termination of law-fuits from the facred regard 
paid to an oath. As far back as the reign of 
* Hlothar and Eadric, when a complaint was 
preferred againft a party, he defended himfelf by 
his own oath, and the oaths of a certain number 
of compurgators, fwearing to their belief of his 
credibility. 

This form of procedure might be tolerable in 
civil cafes, but in criminal cafes the temptation to 
perjury was higher; therefore in thefe, the ordeal 
was f afterwards introduced ; and exorcifm, and 
J; many other awful ceremonies were ufed in it, 
the more effeftually to difcover the truth. 

Abfurd as thefe methods of carrying on law 
fuits may appear, they were neither of them de- 
flitute of foundation in the political fituation of 
the people. As the Saxons were very regular 
and minute in the divifions of their people, as 
every family had an eye on the neighbouring fa- 
milies in it proper divifion, and as the compur- 
gators could be taken only from that divifion, it 
is more than probable, that their oaths to the 
credibility of a party, gave a tolerable certainty 
that he was worthy of credit; and in the ordeal 
again, as the defender was allowed § to compound 
with the accufer, the ordeal was only an expedi- 
ent to force him to give fatisfaftion to the perfon 
he had injured. 

* Leg. Hloth. & Had. N. 4, &c. + Lex. poftrem. Inae. J SpelJ. 31ofT« ordaliunw § Lex. Athellt, N, 21. 
During 
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During the whole Saxon period then, thefc 

were the only forms in which controverfies in 
law were decided. 

But when the Normans came over and fettled 
in England; the mixture of foreigners and na- 
tives, the mutual hatred they bore to each other, 
the extenfions of a new fyftem, the convulfions 
in the old one, and the daily increafe of numbers 
and of intercourfe, made people diftruft, and 
juftly, the oaths both of parties and compur- 
gators. 

It was very natutal for a foldier, when he faw 
another going to carry off his property by a falfe 
oath, to challenge him to fight j the fuperftition 
of the times too, made people readily imagine, 
that heaven would interpofe for the fide that had 
right; and the frequent injuflice arifing from the 
perjury of parties, flood in need of a check. 
Thefe things had introduced the decifion of law 
fuits by combat into Normandy, and it was-by 
*he Normans * tranfplanted into England : proba- 
bly too, it was the example of the fame Normans 
which made it find its way into Scotland, as the 
Saxon conqueft or the Saxon example had for- 
merly introduced the oath and ordeal into it. 

However abfurd this form of maintaining afti- 
ons may appear, it was like the foregoing not al- 
together deflitute of reafon. At a time when 
the paffions of men were furious, and the voice 
of the laws weak, it was right to prevent general 

* L, Gul, I. Wiik. p. 2181 Cod, leg. vet, in Wilk. p. *88. 
quarrels 
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quarrels by particular combats, and to fubjeft to 
rules in a court, that fword, which might have 
raged abroad without any. 

During the reigns of the Norman princes, there 
appears to have been a ftruggle betwixt the 
clergy on the one hand, in fupport of the oath 
and ordeal, and the laity on the other, in fupport 
of the form of the combat; for though the oath 
and the ordeal remained * in the publick ordo- 
nances, and though fome bifhops f took a right 
in their charters of ufing the ordeal, yet it ap- 
pears, from almoft every page of Doomfday, that 
the claimants were continually offering battle in 
fupport of their rights. 

But when more regular governments came to 
be fettled, the uncertainty arifing from fuch rules 
of judgment, was eafily remarked. The trial 
by oath went into difufe.—Henry III. in England, 
by a fpecial precept J to his itinerant judges, pro- 
hibited the trial by ordeal; William the Lyon in 
Scotland §, reftrained the abufe of it, by dif- 
charging it in the courts of the lords, unlefs in 
prefence of his own judges: and Alexander II. 
11 prohibited it altogether.—Henry II. in Eng- 
land *, and David . I. Scotland f, although they 
were not allowed to abolifh the duel entirely, yet 
granted to the defendant the privilege either to 
fight, or to throw himfelf upon an aflrze of 

1 * L. Gul. i. ii, 16, & 71. f Brad, v. 1. p. 147. J Orig. Jurid. p. 87. § Stat. Will. cap. 16. j| Slat. Alex. 2. cap. 7. * Glanv. lib. 2. cap. 7, -J- Reg. Maj. lib. 4r cap. i.quon, attach, cap. Si, 
7 twelve 
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twelve men. And even in this alternative, the 
duel was limited almoft as Toon as the alternative 
was introduced : For as in the courfe of thefe pa- 
pers it has been often obferved, that all declen- 
fions in the feudal manners took place firft in the 
burroughs, fo many of king John’s * charters to 
burroughs contain this claufe, nullus eorum faclat 
duellum; and David I. f exempted burgelfes in 
almoft every cafe, from the neceffity of fighting: 
The fame exemption was afterwards extended by 
degrees to other people: David II. J granted to 
gentlemen the privilege of fighting by a cham- 
pion. 

Laws, efpecially laws fo much connected with 
the manners of a people as thefe were, take a 
long time before they are entirely rooted out; 
and therefore, notwithftanding thefe various dif- 
couragements, it continued ftill poffible, to trace 
thefe forms of procedure in the law.—As fome § 
bilhops in England had taken th^ right of ordeal 
in -their charters, that right could not be taken 
from them but by publick law.—The combat || 
lafted in England,'with the alternative of an af- 
fize, for feveral reigns: One of the fons of Ed- 
ward III. * wrote a treatife on the form and the 
rules of the duel; and in one particular cafe it 
was ufed as late as the reign f of queen Eliza- 
beth, and in Scotland it was ufed without any 
ilternative, in capital crimes, where there was a 

* Brad, of Bur. append, p. 8. i" Leg. Burg. cap. 14; jj; Stat. David 2. cap. 18. § Speiloi. glolT. p. 43 y Brae, fil. 3-cap- i3. Segar. fol. 137. * Spellm. gloflT, campus, j Spellm. gloff. voc. campus, p, ioj. 
defi- 
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deficiency of other proof, in the time * of Robert 
III, and even later, as appears from the authority 
f of Skene:—The trial by oath continued in 
Scodand, in the reign of David II. t when either 
no proof was offered againft the defendant, or § ; the proof was difficult to be brought: and in 
England it remains at this day in the wager at 
law. By wager at law, the defendant, where ap- 
parent proof is not brought by the plaintiff, is 
allowed to clear himfelf by his own oath, and the j 
oath of as many credible perfons, averring they 1 
befieve he fwears true, as the court fliall ap- 
point. 

With thefe exceptions, however, the form of , 
procedure by affize continually gained ground, till J 
it came to' be firmly eftablifhed both in England - 
and in Scotland. 

But a remarkable difference arifing from the . 
different conftitutions of the fuperior courts in 
England and Scotland, foon appeared in the two 
countries. 

The court of feffion by James I. and II. the 
court of daily council by James IV. and the court 
of council and feffion by James V. were all made 
to conflft of fuch a number of judges as were 
fufficient for an affize, and were therefore fuppo- 
fed to fupply the place of one. 

In the fheriff courts and in the juff iciary courts, . 
the trial by juries it is likely, remained as late as the 
reign |j of James IV. but when the jufticiary was 

• Stat, Rob. 3 cap. 16, -I" Skene duellurn. J Stat. David. 2. cap, 4. § Stat. David, *, cap. I. N, 6, || Aa. 1503. cap. 95. 
fup- 
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fupplanted in his civil jurifdittion, by a more nu- 
merous fet of judges, the practice of thofe judges, 
to judge without a jury, fet an example to the in- 
ferior courts likewife, and the trial by jury in civil 
cafes fell into difufe. 

But the remains of the antient form of trial by 
jury in civil cafes are ftill to be feen, in the pro- 
cedure * upon the three retourable and the four 
unretourable brieves. 

From the fame principle that the court of fef- 
fion is a jury, it is, that in one particular cafe 
it is neceflitated to take the whole proof in pre- 
fence of the whole judges: and that all proofs 
allowed by the court, ought regularly to be, and 
are generally reported to the whole judges. 

The example of the civil courts led the inferior 
criminal ones, to judge in fmaller crimes without 
the affiftance of a jury; but the -court of jufticiary 
being fupreme, takes examples from its ancient 
cuftoms alone, and according to thefe continues 
ftill to judge by an affize. 

The fame extent and refinement of fociety, 
which removed men from particular to general 
courts, and which made forms of trial depending 
upon chance, yield to the certain aud uniform de- 
cifions of law, produced another alteration in the 
form of procedure at law. 

In all Ample nations it is obfervable, that as 
there are a great many ceremonies ufed in confti- 
tuting an obligation, or making good a transfer, 

* Bank, vol, a. p. 554, f Forgery, 
M fo 
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fo there are certain flritt and fixed forms ufed in 
all proceedings at law. Among fuch a people* 
the tranfaftions of mankind are not very intricate 
or numerous; all the claims arifing from thefe 
tranfattions are eafily reduceable into ftrift forms ; 
they are accordingly reduced into them and 
judgment is given in the precife terms of thefe 
forms. 

Thus in the Roman law, originally, all aftions 
were Jlrifti juris, the Patricians invented the legit 
afti'.ne;, they reduced every claim that could be 
preferred into a certain brief, or what is in that 
law called a formula, and upon that formula, 
judgment jlritti juris was given. 

The fame caufe produced the fame efFett, both 
in England and in Scotland. Originally, in both 
countries, every right had its particular brief *, 
ifiuing from the chancery, in which it was to be 
made good ; and at that time no judgments could 
be given except they applied precifely to the terms 
of the brief. This in England went fo far, that be- 
fore the reign of Edward I. whenever there was 
a new cafe, that feemed to require a remedy, the 
chancery referred the plaintiff to petition the 
next parliament; but becaufe this multiplied pe- 
titions to parliament, a ftatute was part, autho- 
rizing the clerks of chancery to invent a new 
writ if the cafe was fimilar to any cafe falling 
under a former writ, or if the clerks could not 
agree, ordering the cafe to be hung up till in the 
next parliament a writ fhould be contrived for 

* Ske ne breve, Fitz, de nat. brev, 
its 
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it. The ftatute is in thefe * words ; “ Et quotief- 

cutique de c£tero evenerit, in chanceilar, quod 
“ in uno cafu reperitur breve, et in confimili cafa 
“ cadente fub eodem jure, et fimili indigente re- 
“ medio, non reperitur ; concordent clerici de can- 
“ cellaria, in brevi faciendo, vel atterminent que- 
“ rentes in proximutn parliamentum, et fcribantur u eafus in quibus concordare non poflunt, et refe- 
“ rant eos ad proximum parliamentum et de con- 
“ fenfu jurifperitorum fiat breve, ne contingat de 
“ caetero, quod curia domini regis deficiat conque- 

rentibus, in jufticia perquirenda.” And in Scot- 
land, by an aft of f James IV. it was ordained, 
“ That na brieves, nor uthers letters, be given to na 
‘‘ partie, bot after the forme of the brieves of the 
“ chancelarie ufed in all times of before.” And 
by another % of James VI. it was ordained, “ That 
“ nae writer to the fignet Ihould take upon hand, 
“ to wryte, or put in forme, any manner of figha- 
“ ture or letter to be part his majefty’s hand, 
“ that conteins noveltie contrair the accuftomed u ftile and forme.” 

•But when men become more numerous, their 
intercourfe is greater, their aftions are more com- 
plex, and confequently their claims are lefs fim- 
ple ; for rights fupported on new modifications of 

► the aftions of mankind, cannot be fubjefted to 
briefs invented at a time when thefe modifications 
were unknown ; and as there is a greater latitude 
in the form of the claim, fo there is a greater lati- 
tude in the views of the court. 

* Weftm. a. cap, 24, f An, 1491, cap. 24. J An, 1585 cap. 13, 
M 2 Hence 
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Hence in the Roman law, the diftin&ion be- 

twixt aftions firifti juris and bona fide'f, the di- 
reftions of ,the praetor in thefe laft to determine, 
uti inter boms et aquas agier oportet; the office of 
the praetor himfelf ad corrigendum et temperandum 
juris rigorcm ; and the invention of actions pra- 
fcriptis verbis; hence in England, the permiffion 
given to the chancery of forming new writs; the 
invention of actions on the cafe; and the jurif- 
diftion of the chancery itfelf confidered as a court 
of equity. Hence, in Scotland, the gradual ex- 
tenfion * within thefe two hundred years, in the 
natures of fummonfes; and the powers of the 
clerks to the fignet; the a61s before anfwer grant- 
ed by all f courts; the general interlocutors in- 
ferring only in general the pains of law, paired on 
the relevancy of criminal libels ; and the junction 
of a court of equity and of ftrift law, in the 
conflitution of the college of juftice. 

It is thus that laws gradually alter and gradu- 
ally refine. Men complain of the multiplication 
of laws, of forms, and of courts; they do not 
fee, (to ufe the words of an author J who faw 
through the whole fpirit of law) that the trouble 
expence, delays, and even dangers of judiciary pro- 
ceedings, are the price which every fubjeft pays for 
his liberty. 

* Craig, lit). 2. D. I", par. & Stair, lib. 4 tit. 1. p. 2, •}- Bank. vol. 2. p. 556, J EfpriNe loir, lib. 6. cap. a. 
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CHAP. VIII. 
Hiftory of the Conftitution of Parliament. 
FE W fubje&s of enquiry have more engaged 

the writings and the paffions of men in Great 
Britain, than thofe regarding the conftitution of 
parliament. But while fome have dire&ed their 
enquiries only to exalt the power of the crown, 
and others only to exalt that of the commons, few 
have tried the juftnefs of their notions, by the 
only object which could throw light on the quef- 
tion, or beftow certainty upon their conclufions. 
The objeft I mean is that feudal fyftem, which 
varying in its ftate, and extenfive in all its opera- 
tions, made the conftitution of parliament follow 
its gradual changes, in the fame manner that it 
caufed the nature erf" tenures, the power of alie- 
nation, the force of entails, the rules of fucceflion, 
the forms of conveyance, and the property of 
jurifdittion, to vary with all its variations. 

From the obligation of the king’s vaftals to be 
fuitors in his court is generally derived the origin 
of parliaments: the conclufion feems too hafty: did 
it follow from the vaflal’s being the objefl: of jurif- 
di&ion himfelf in the king’s court, or even from 
his attending there as a peer to his brother vaflals 
in a judicative capacity, that therefore he was en- 
titled to become a law-maker himfelf, to advife 
and reprove that lord paramount, to whofe court 
he owed attendance, only as an objeft, or an in- 

M £ ftrument 
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ment of juftice, or to controul his fovereign in 
the adminiftration of his governmeat ? parliaments 
then muft have arifen upon fome further founda- 
tion. 

Thefupreme government In all uncivilized na- 
tions is exceeding lax. If the chief ruler is 
general in war and judge in peace, he ]&gtneral 
only from the dread of the enemy, and becaufe in 
the time of war, it becomes the intereft of all to 
fubmit to one. He is judge on'y from the dread, 
that without a common arbitrator, the country 
would become, even in time of peace, a fcene of 
blood. But when queftions concerning the fociety 
in general come to be confulted or determined, 
the power of confulting and of determining is 
conceived to lie in the fociety itfelf, or in the 
heads of the tribes of it. As one of the fociety 
the chief ruler has a right to be prefent at the 
deliberation, and as the chief perfon of the fociety 
he aflerts and is allowed, the right of prefiding 
in it j but his power is merely that of prefiding, 
attended with the influence which, perhaps, his 
preflding may give him, and nothing more. If 
even as general in war his foldiers are difobedient 
to him ; if even as judge in peace he is not able 
to reffrain his people from outrages; it can hard- 
ly be thought, that he Ihould have a power of 
regulating the publick concerns of the fociety 
v.'ithout the publick confent. A general aflembly 
of a nation, or of the heads of its tribes, arifes, 
therefore, from, the natural courfe of things; and 

the 
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the powers of filch an aflTembly, mufl in the fame 
natural courfe be very extenfive. 

Perhaps with regard to uncivilized nations, aU 
reafonings and conclnfions from political views are 
fallacious, becaufe uncivilized nations are generally 
incapable of farming fuch views.; yet, if thefe 
were attended to among the feudal nations at all, 
it could nofcubut occur, that pofTefled as the king 
was of the military fervrce of his vaflals, of the 
power of judging them in his own courts, and of 
applying moft of the profits of thofe courts to his 
own ufb; if he had likewife had the exclufive 
political part of the government in his hands, the 
military, judicative, fifcal, and political powers, 
would all have centered in his perfon ; a junction 
which could not fail to be productive of de- 
fpotifm. But the feudal manners and fpirit tended 
to an oligarchy : It was not likely that chieftains, 
who in the countries from which they originally 
came, were fo little inferior to the prince, as to 
be called his Comites, that is, his companions; 
and who in the conquered countries were aflert- 
ing the fame military, judicative, and fifcal powers 
upon their own eftates; would give up the foie 
political adminiftration to a perfon, the value of 
whofe life was eflimated by the law like any other 
perfon’s, and whofe murder was forgiven on the 
payment of a few * thoufand thrimfas by his 
murderer. Even in an age dark in political 
views, it required no great reach of thought ia 

* Jud. civ. Lund. 
M 4 the 
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the chieftains to forefee the danger to themfelves 
of joining fo many powers in the prince. Their 
former equality gave them a right to be of his 
tounfels. The rule of the fiefs, that the vafial 
-fhould give intelligence and advice to his lord 
againft his enemies, made this right a duty. And 
the frequent occafions of attending in a judicative 
capacity, it muft be owned, gave theift the better 
opportunity of averting that right, under pretence 
of performing the duties of vafials and of judges. 

In the feudal fettlements the perfons attending 
the king’s great councils, called fince parliaments, 
were the prcceres regni, thofe who had originally 
been his companions, and were now his immedi- 
ate vaflals, whether civil or ecclefiaftical, and the 
more confiderable officers of his court and crown. 
I fpeak at prefent not of Britain, but of Nor- 
mandy, of all France, of the Low-Countries, of 
Germany, of Italy, and of the whole feudal 
World. In the antiquities of none of thofe coun- 
ties, are the commons or the burgeffes to be 
heard of as members of the great councils; the 
immediate vaffals ecclefiaftical and civil of the 
fovereign, and the officers either civil or military of 
the fovereign, are the only perfons appearing in them. 

Barons. They who think that during the reigns 
of the Saxon kings, and of the firft princes of 
the Norman race, there were no parliaments in 
England, attend little to the ftate of the feudal 
fyftem at that time; but they who think that the 
commons fat during thofe reigns in parliament at- 
tend ftill lefs to it. In the Saxon times the nation 

was 
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was compofed of the lords of charterland both 
civil and ecclefiaftical and the people under them,, 
of the counts or earls and the allodial people 
under them; the people under the lords were 
either tenants at will, or for a few lives : flaves in 
a manner to their mafters, they could not pre- 
tend to become rulers over their countrymen: 
Thofe again, who were under the counts, or the 
allodial people, were not even tied to the com- 
munity by the feudal bond, and therefore could 
have no fuffrage in the feudal councils; fo that * 
the lords ecclefiatUcal and civil, as holding of the 
crown, and the great officers in virtue of their 
offices, as well as in virtue of their being gene- 
rally vaflals to the crown f, together with the 
fages of the law, either the king’s judges or the 
king’s council, called Sapientes, were the only 
conftituent members of the Saxon parliaments. 
This will appear obvious to any one, who takes 
a view of the preambles to the laws of moft of 
the Saxon kings. We have no records of the 
laws of Scotland in thofe diftant ages ; but from 
the authorities of our hiftorians, the prcceres regniy 
and the fapientes or the fages of the law, were the 
firft conftituent members of our parliaments. 

During the reigns of the firft Norman princes, 
the commons were continued J in the fame fubjec- 
tion; the allodial people were indeed brought 
into the feudal fyftem, but then from the book of 
doomfday it appears, that the whole lands of the 

• Spellm. glofT. parliamentum and remains. Cart, vol. I- p. 24;. J. Brad, pref, bift.s-ond of Bur> 
M 5 country 
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country were either the demefne of the king and 
cultivated by his Haves, or tenants at will; or were 
held by the great barons, or the counts, or the 
church; and that in like manner the burroughs 
were either demelhes of the king ; or were held 
by the barons, or the counts, or the church. 
From the fame book it appears, that in the time 
of the conqueror, the whole lands of England, 
excluhve of thofe of the church, were pofTefled 
by 700 immediate vaffals of the crown, an infinite 
number of men under them of a flavifli condi- 
tion, called fervi, vi'lani, bordavit,, and a very few 
foccage tenants of poor and trifling pofleflions. 
As all who held of the king in. capite fat in par- 
liament, the nation was at that lime reprefented 
by a body as numerous-as at prefent, and by the 
proprietors of almoft the whole land of the 
kingdom, if one can apply the word reprefenta- 
tion to men who fat in parliament,, not as repre- 
fent'mg others, an idea at that time unknown,, 
but in their own right, not to protect the people 
from flavery, but to. preferve themfelves againft 
tyranny. 

Commons. Calculated as the feudal fyftem was, to. 
bar the alienation of land property, it could not 
however withfland the natural neceffities and de- 
fires of mankind ; it was impoflible in the nature 
of things that thefe 700 original vaflals could keep 
their fiefs for ever intire : creditors were clamor- 
ous, younger children were to be provided for* 
and therefore, in fpite of all the reflraints of the 
feudal law, partitions of eflates were made, ei- 

ther 
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then voluntarily by their proprietors, or by force 
of law. 

This increafed the number of the king’s vafTais 
in the counties. 

Again, although in the Saxon times the inha- 
bitants of the towns or the burgwaren were in 
the loweft condition, yet for the benefit of trade 
they had formed themfelves into communities and 
gilds : though in a manner the property of others, 
and fubjeft to the officers and magiftrates of 
thofe in whofe dominion they were ; yet with 
refpedl to each other in matters of trade, they 
were allowed to have their own laws and police. 
As the Normans were further advanced in the arts' 
of life, than the Saxons had been, the inhabi- 
tants of the towns grew into fome eflimation fooa 
after the conqueft: the Norman kings and lords 
bellowed upon thofe communities and gilds which- 
they found erefted for the benefit of their mem- 
bers only as traders,, the privileges of men and 
of freemen : they enfranchifed the inhabitants 
to the communities,, by way of appanage, they 
gave territories in property; they farmed to them, 
their own. cenfus and taxes ; they withdrew the. 
officers, who in right of the king or the lords,, 
had governed the town, or colle&ed its taxes, and 
allowed the inhabitants courts, and officers, and 
magiflrates of their own. The charter of enfran- 
chifement of Great Yarmouth, by king John, 
points out mofl of thefe alterations; and relates 
^uod,. frogenitores domini regis. tcnuerur.t, freJidium 

Bradv Bu-. append, 
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lurgum, in manibus fuis propriis, perdpiendo omnia 
proficua inde excuntia, de portu, ufque ad tempus 
“Joannis regis qui concejfu villqm, burgcnfibus villa, 
ad feodi firmam. The gift of the territory in 
perpetuity, and the feofarm of the cenfus and 
taxes in perpetuity, conftituted a fief not in the 
particular members of the community, but in the 
community itfelf in general. This fief was faid 
to hold by a tenure, from the fubjeft of it, called 
burgage; the community reprefented by the go- 
verning part of the burrough was the vaflal; and 
when, either by the original right of the king, 
or by a right derived to the king from a lord, the 
king was.fuperior in this fief, that governing part 
was the immediate vaflal of the crown, and if 
the members of it obferved the feudal principles 
and orders, they owed attendance in parliament, 
not as barons, but as vafials to the crown, and 
if not in perfon, from the inconveniency of their 
too numerous appearance, yet by reprefentatives 
eletted by themfelves. 

Lord Coke fays #, the king fttall not have 
“ primer feifin of land holden in burgage, as 
“ fome have faid ; for that is no tenure in capite.” 
Madox f, in his Firma Burgi, brings a number 
of authorities to fliow, that burgage was account- 
ed a tenure in capite. It may be true with lord 
Coke, that it was not a tenure in capite, to the 
effedt to carry primer feifin, but furely it can 
bear no doubt, that it was a tenure in capite, 

* Coke Lyttlet. fedt. 103. f Mad. fora. burg. cap. 1. fedt. 8. to 
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to the effett of obliging to attendance in parlia- 
ment In the time of the conqueror, none but 
vaflals by military tenures were entitled to fit in 
parliament, becaufe at that time all the vaflals in 
capite who had their lands in defcent, held by* 
military tenures ; but when many of thefe tenures 
were changed into tenure by foccage, the perfons 
pofTeffed of them ftill fate in parliament, becaufe, 
on the one hand, they were not vilani, and on the 
other hand, they were the king’s immediate vaf- 
fals. In the fame manner, when fome time after 
the conqueft, the tenure of burroughs was chang- 
ed, or rather was created, and their communities 
were made to hold freely of the crown, inftead 
of being demefne, can it be doubted, that their 
members or the reprefentatives of their members, 
fat likewife in parliament ? they were not vilani 
more than the foccage tenants; and they held im- 
mediately, that is in capite, of the king equally 
with them, The preamble to the ftatutes of Ro- 
bert III. fays, “ fummonitis, more folito, burgen- 
“ fibus, qui de domino rege tenent in capite." 

The alteration made in the condition of thefe 
inhabitants, then, tended to increafe the number 
of the king’s valfals in burroughs. 

Add to this partition of the original fiefs, and 
to this ere&ion of the burgage fiefs, that the 
crown came further into the cuftom, of granting 
its demefne lands, both in the counties, and in the 
burroughs, in fief. 

This was a third fource of increafe to the num- 
ber of fhe king’s vaffals. 

4 Thefe 
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Thefe changes produced a great alteration' ul 

the appearance of the orders of the fhte ; for as 
the ancient fummons to parliament ordered all thofe 
to come *, qui de nobis t:nent in capi e, the vafTals 
who had a right to come thkher, once few and 
powerful, were now become numerous beyond 
meafure, and many of them poor. 

This attendance at a time when the fame ad- 
vantage did not accrue from it as at prefent, and 
when parliaments were called much oftener than 
they are at prefent, was by thefe laft, complained 
of as a burden. There are inlfances In the hiftory 
of England, of barons denying their tenures to- 
avoid the attendance, of burroughs denying their 
title, of Iheriffs returning, that in whole coun- 
ties they could not get a burgefs to fend up ; and 
lord Coke’s authority f, that charters granted of 
exemption from parliament, are againft law, fttows 
that fuch charters were aftced, and were given. 
In order to relieve thofe who were unable to bear 
the burden of attendance, it was therefore or- 
dained, that the great barons fhould attend in 
perfon, but the fmall barons and the burgefles 
only by their reprefen tatives ; and it is likely that 
a reprefentation from the burgefles, as early as 
the burgefles came into parliament, had paved 
the way for a reprefentation from the fmall'barons. 
At the fame time a diftinttion was made in the 
form of fummoning the greater and the fmaller 
vaflals; the former were fummoned each figillatim- 

• Mag chart. Joan, & freamb, to ftat. of Rob. 3. + Cpke 4. tn.'t, 4;, ptr 
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ftr literal regisr the latter only in general per vi e- 
cmitts. 

This alteration in refpeft to the perfons fum- 
moned, and the manner of fummoning to parlia- 
ment, was probably made by llatute in the reign 
of king John. The record of the ftatute is loft, 
together with the other ftatute? of his reign ; but; 
the form of the diflindtion in the fummons is pre- 
ferved, in the Magna charla of that prince. And 
in the writs of his fon Henry HI. the fheriftb are 
direfled to return the knights of the fhire, and 
the burgefles. 

The like alteration happened in Scotland,, 
though at fomewhat a later period, as the declen- 
f:on of the ftridf feudal fyftem came always later 
in this country than in England. The record ofi 
the ftatute is preferved in the year 14:7*. By. 
that ftatute it was declared, that the fmall ba- 
rons and free tenants needed not come to parlia- 
ment, provided they fent commiflioners from the. 
flakes, but that the king ftaould fummon the. 
great barons, and church-men, by his fpeciai 
precept. 

Thefe laws bringing the reprefentatives of the. 
ftaires and of the burroughs into parliament, laid 
the foundation of the power of the commons, ia 
Great Britain. 

The great number of members in the Engliftv 
parliament made it difficult, in all the perambula- 
tions of parliaments, to find one room capable of 
holding the whole members j. and therefore they 

* Ant 1417. cap. 101,. came 
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came to be divided into two houfes. The mem- 
bers of the Scotch parliament, on the contrary, 
being lefs numerous, the fame difficulty of finding 
a room large enough did not occur; and therefore, 
even after the introduttion of the commons, the 
whole members fat in one houfe, and made but 
one aflembly. 

It has been faid, that the privilege of fitting in 
parliament was given to commiffioners of (hires, 
in England, by Simon de Montfort, to fecure 
him in his power. It has been faid, that the 
fame privilege was given to the commiffioners 
for burroughs, by Edward I. in order to procure 
from them fupplies, when he was in war with 
France, and forefaw it from Scotland. The mif- 
take arifes from attending too much to political, 
and too little to natural and to feudal views. The 
feudal fyftem, flow and regular in its movements, 
was not to be whirled about, in fubferviency to 
minifters, or even to exigencies. The ranks of 
the ftate, intitled to government, were fixed in 
the original conftitution; gradual alterations in 
the conftitution might produce gradual alterations 
in the ranks of the ftate, and accordingly, the 
gradual infranchifement of the burroughs, the 
gradual difmembering of the great baronies, and 
the gradual diftribution of the demefne lands of 
the crown, brought the burgefles and the free- 
holders into parliament; but that new ranks 
fhould be made, by a political nod, to ftart up 
at once, in order to deprive thofe of govern- 
ment, who had poflefled it for centuries, is not to 

be 
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be credited, in that fyftem, which of all others, 
was the moft «xaft, in afcertaining the orders of 
men. If the commons were brought into parlia- 
ment, to ferve a political purpofe, in England, 
what was the political purpofe, and where was 
the Montfort, or the Edward, who brought them 
into parliament in Scotland ? 

The fame difiipation of land property, Pe«s* 
which brought the commons into parliament, 
produced a great alteration in the nature of the 
nobility, intitled to fit there. 

Originally, dukes, earls, and barons were no 
other than officers appointed over certain dif- 
trifts, the pofleflion of which gave them a title 
to certain emoluments and privileges, and fubjeft- 
ed them to certain duties. One of thefe privi- 
leges, and likewife duties, was attendance in par- 
liament. It has been fhown, that originally feu- 
dal grants, were not even hereditary: as foon 
then, as a duke, earl, or baron was ffripped by 
the prince, of power over his diftridf, he ceafed 
to be an officer; he owed no longer attendance 
in parliament, and the perfon who was put in his 
place in the province, took his place in the 
great council: afterwards, thefe offices came to 
be hereditary, and none could be ftripped of 
them, except for their crimes; but ftill, if a 
perfon ftripped himfelf of his office, by giving 
away, or felling his fief, it is obvious, by a con- 
tinuation of the lame principles, that he ceafed 
to be a feudal officer; he could not enjoy the 
privileges attached to a fubjeft which he had 

given 
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given away, nor render duties in return for that 
fief which another enjoyed. Hence it appears, 
that the feudal peerage was originally territorial, 
not attached to the perfon of the man, but to the 
pofiefilon of the feudal eflate. The cafile of Arun- 
del conferring an earldom on the proprietor of it, 
is faid to be a remain of the old law, in this re- 
fpeft, in England : and * the late eflays on Bri- 
tiih antiquities give us an inflance, in Scotland, of 
an f earldom fold for money, by which fale, all 
the honours attending it, were transferred to the 
purchafer. 

This conflitution might lafi; as long as there 
were few fales of fiefs, and as long as only pow- 
erful families or perfons were the purchafers : 
but when in the progrefs of luxury, alienations 
became frequent, and through the fame progrefs 
mean people were enabled to become purchafers -t it was impoffible, that either the pride of the 
nobility, or the fplendor of the kingdom, could 
fufFer fo unnatural a mixture. The peerage then 
ceafed to pafs with the fief: the king, in order 
to prevent the body from expiring, created peers 
himfelf; thefe fat with the ancient peers by pre- 
fcription; and the dignity of peerage from being 
feudal, territorial, and official, became allodial, 
perfonal, and honorary. 

The author of the late Effiays on Britiffi Anti- 
quities, has traced the progrefs of this alteration 
with an accuracy that equally entertains and in- 
ftru&s. From his enquiries it appears, that “ the 

# P. S"t Earldom of Wigton. “ fir A: 
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" firft form of the creation of an earl, was that 
“ of a grant of an office over a county. When 
“ by the multiplication of earls, the earldoms 
" were become more numerous than the countiea, 
“ the form was to erett a particular eftate into 
“ an earldom, or county ; which was all that was 
“ neceflary, to bellow upon the proprietor, the 
“ territorial dignity —Afterwards, when the no- 
“ tion of perfonal honour crept in ; certain fo- 
“ lemnities were ufed at the creation of a peer, 
“ fuch as girding him with a fword, covering his 
“ head with a cap of honour and circle of gold, 
“ all of them marks of perfonal refpe€t.—And 
“ now, both in England and Scotland, the notion 

of territorial dignity being quite worn out, an 
“ earl’s patent is fo framed, as to import a mere 

perfonal dignity, without relation either to o£- 
fice, or to land.’* 
The ereiflion of the honfe of commons in Eng- 

land, whofe interefls being to fupport the people, 
were oppofite to thofe of the lords; and the in> 
troduftion of the new nobility, who owing thek 
rife to the crown, were devoted to it; tended 
much to weaken the power of the ancient barons-. 
At an tera when the commons had rifen upon the 
barons, and yet had not quite funk them, fo that 
both balanced and weakened each other, Henry 
VIII. was the moll abfolute monarch that ever 
fat on the Englilh throne. At an a;ra when 
the commons had rifen upon both the king and 
the peerage, Charles I. was in a Hate, the wenkeft 
that a king of England had ever been reduced to. 

The 



272 Hijlory of the 
The funilar conftitutions of parliament in Eng- 

land and Scotland, by the introdu&ion of the 
commons, and of the new nobility, ought to have 
had, it would be thought, fimilar effetts in both 
countries; yet they had not. In England, the 
commons rofe immediately to vaft power: In 
Scotland they never attained any power in the 
legiflature, and it is only fince the revolution, they 
attained evep common freedom. 

Many things contributed to this difFerence. 
The moll: general and important caufe was the 

different circumftances of the two nations them- 
felves: England was a trading country, and 
though originally the land property was ingroITed 
by the great nobles, yet in the progrefs of trade, 
the commons bought from thofe nobles, great 
part of their lands : but power follows property : 
the fame caufe which made the nobility powerful 
originally, made the commons powerful after- 
wards. In Scotland, on the other hand, we had 
little or no commerce; the land property was in- 
groffed by the nobility, and it continued to remain 
fo, as long as we had parliaments : the fame caufe 
then, which raifed the commons in the one coun- 
try, depreffed them in the country. 

Again, the commons in England forming an 
aflembly feparate from that of the peers, became 
a body more diftinguifhed by themfelves : they 
reared up rights and privileges peculiar to their 
alfembly : once made a diftintt order in the con- 
Ilitution of government, they ftruggled to bal- 
lance the peers, and having ballanced them, they 

ftruggled 
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ftruggled next to overcome them: being taken 
from the commons, they were favoured by them, 
and favoured the commons in return. The 
knights of fhires, and the burgefles in Scotland, 
on the contrary, continued all along to fit in the 
fame houfe with the peers: the nation, carried 
away with the fplendor of thefe laft, loft fight of 
their own reprefentatives; and the reprefentatives 
themfelves, impofed upon by the fame fplendor, 
loft the idea of their own importance. There 
could be no balance where there was no diftinc- 
tion of aflemblies : the commons could fet up no 
diftintt rights and privileges in a fingle body, of 
which they only made a part: and not favoured 
by the people, they would not favour the people 
in return. 

Again, by the ftatute ghtia Emptores in Eng- 
land, upon the difmembering of a fief, the new 
purchafers were made to hold not of the alienor, 
but of the chief lord; and therefore when the 
king’s vaflals were allowed to alienate, all the pur- 
chafers from them were made to hold direttly of 
the crown: whereas, in Scotland, as the ftatute 
£>uia Employes did not take effeft, many of the 
purchafers held of the lords from whom they 
purchafed, fo that the crown vaflals were not 
multiplied by the addition of all the new purcha- 
fers.—Further, in England, by an a<ft of * Henry 
VI. every free-holder poflefled of land of forty 
(hillings of prefent rent, was intitled to vote at 
elections, which law ftands to this day : whereas, 

in • An. 8. Hen, 6, chap. 7. 
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ie Scotland, by an aft of James * VI. none were 
indtled to vote in the counties, who had not a 
forty fliijling land, not of prefent rent, but of old 
extent, holding of the king. By an aft of f 
Charles II. thofe voting on church lands were 
obliged to have teoo/. Scots of prefent rent. 
By another aft in that J reign, vojters were obliged 
to have either a forty Ihilling land of old extent, 
or 400/. Scots of valued rent. And by later fta* 
tutes fUll greater attention is required to the pu-' 
rity of rolls, fo circumfcribed in their nature, and 
where intrufion and abufe would be fo provoking. 
  Laflly, by repeated refolutions of the houfe 
of commons in England, it has been determined, 
where prefeription has not fixed the manner of 
elefting in particular boroughs, that the eleftion 
of members for boroughs, Ihall be, not in the 
common council, but 'in the whole body of the 
burgefies; whereas, in Scotland, the eleftion for 
a borough lies in the common council, and not in 
the whole body of burgefles. 

From thefe different oircumftances, it has hap- 
pened, that while there are above 30,000 voters 
in fome particular counties in England, there are 
not above '3000 voters in the whole kingdom of 
Scotland, free-holders and common council men 
included. 

The conftitution of Scotland, till incorporated 
with that of England, was in faft a mixture of 
monarchy and oligarchy : the nation confifted of 

* An. 1587. Cap. 114. f An. 1661. cap. 35. J An. jfcSi. cap. 21. 
7 a com- 
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a commonality without the privilege of chufrng- 
their own reprefcntatives ; of a gentry intitled 
indeed to reprefent by ete&ion, but unable to 
ferve the nation ; and of nobility, who op- 
prefled the one, and defpifed both. 

Jn this fituation, the reprefentatives of the 
commons, difcouraged with their own infignifican- 
cy, either did not attend the parliament, or fur- 
rendered their privileges when in it. It appears by 
the.atts of 1457, and 1503, that though the a<ft 
of 1427 had given the free holders a power of 
fending reprefentatives to parliament, yet none, or 
few, were fent: and when the rolls of parliament 
* are looked into, it appears that during more than 
70 year's preceding that called in 1560, moft par- 
liaments were attended by no reprefentative barons 
at all, the reft by three or four, and once I think 
by twelve at the utmoft. 

The ere&ion of the lords of articles, a court 
committee, which, under pretence of preparing 
buftnefs for the parliament, admitted., and exclud- 
ed what they pleafed, adnihilated almoft the con- 
ftitution of that body. Is it then to be wondered 
at, that while the Englilh parliament, in the reign 
of Charles II. were arraigning the condufl of that 
kiflg and his minifters, the Scotch parliament were 
pouring forth, to a prince not beloved by their 
nation, addrefles, filled with adulations, to a 
minifter f who was hated by themfelves. 

The revolution firft brought other maxims 
into our government, and the union gave other 

* Keith hift, p. 146. & rot. pari, f Duke of Lauderdale. rights 
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rights to our part of the legiflature; fo that now 
our lords and commons being incorporated with 
thofe of the Englilh, the conftitution of Scotland 
is 'fettled upon that juft poife, betwixt monarchy, 
ariftocracy, and democracy, which has made the. 
conftitution of England the wonder of mankind. 

Whether the limited number of the Scotch 
elettors, or the extended number of the Englifh, 
is the moft advantageous, is doubtful. For if 
the former is more gafily managed by a minifter, 
the latter is more eafily driven into fury by a 
faeftion. And though it is true, that what concerns 
all, fhould be judged by all, yet it is equally juft, 
that thofe who have the largeft ftiare of the pro- 
perty, fhould likewife have the largeft fhare of 
that legiflature, which is to difpofe of it. 

In the declenfions of almoft every part of the 
feudal fyftem, the Englifti have gone before us: 
at the diftance fometimes of one, and fometimes of 
many centuries, we follow. However diftant, at 
prefent, the profpett may appear, there is no im- 
poffibility, in a future age, that that limitation 
of electors, which fubfifts at prefent, from the 
lingering of the feudal fyftem amongft us, may 
give way, to the more extended, and allodial 
right of ele&ion, which takes place among the 
Englifh. 

FINIS. 














